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SUPREME  COURT. 

ELLSWORTH  agt.  GOODING. 

f*  VJ  The  costs  ordered  to  be  paid  by  a  party  obtaining  a  new  trial  are,  the  costt  of 
the  former  trial  and  of  the  motion,  or  the/  costs  of  such  proceedings  as  are 
vacated  for  the  purpose  of  a  new  trial. 

Where  an  extra  allowance  has  been  made  on  the  trial  of  the  caijse,  it  is  to  be 
treated  as  a  part  of  the  costs  to  which  the  prevailing  party  is  entitled,  and  is 

•»    to  be  paid  as  a  part  of  the  costs  ordered  on  granting  a  new  trial. 

A  motion  for  a  new  trial  on  a  case  or  bill  of  exceptions,  is  not  a  non  enumerated 
motion,  therefore  §  315  of  the  Code  does  not  apply  as  to  costs  ($10)  of  a  motion. 
It  is  a  regular  proceeding  in  the  cause,  and  the  prevailing  party  should  be 
entitled  to  a  trial  fee,  under  §  307,  sub.  3,  to  the  plainitiff  $15,  to  the  de- 
fendant $12;  as  often  as  the  cause  is  brought  to  a  hearing  on  the  merits. 

On  an  appeal  from  the  special  to  the  general  term  from  an  order  granting  or' 
refusing  a  new  trial,  under  the  Code  of  1851,  $15  should  be  allowed  before 
argument,  and  $30  upon  the  argument. 

Jit  Chambers,  August  1852.  Costs.  This  action  was  brought 
to  recover  land,  and  was  tried  at  the  Rensselaer  circuit  in  De- 
cember 1849.  The  verdict  was  for  the  plaintiff.  The  judge 
»  who  held  the  circuit  made  an  extra  allowance  of  costs  to  the 
plaintiff  of  one  hundred  dollars.  The  defendant  made  a  case, 
upon  which  a  motion  for  a  new  trial  was  made  at  a  special  term. 
The  motion  was  granted  on  /the  ground  that  the  verdict  was 
against  the  weight  of  evidence.  The  order  granting  a  new  trial 
directed  that  the  costs  should  abide  the  event  of  the  suit.  Upon 
an  appeal  from  this  order  to  the  general  term,  it  was  so  modified 
as  to  grant  a  new  trial,  "  on  payment  by  the  defendant  of  all  the 
costs  subsequent  to  the  notice  of  trial  in  this  action."  Various 
proceedings  were  had  between  the  counsel  for  the  parties,  for  the 
VOT.  VIII.  1 
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purpose  of  adjusting  the  amount  of  costs  to  be  paid  by  the  plaintiff 
in  pursuance  of  this  order.  The  plaintiff  claimed  the  costs  of 
several  circuits  preceding  that  at  which  the  cause  was  tried;  also 
the  extra  allowance  of  $100;  also  the  costs  of  the  hearing  at  the 
special  term  and  the  appeal  to  the  general  term  from  the  order 
granting  a  new  trial.  Upon  affidavits  showing  these  facts,  the 
defendant's  attorneys  gave  notice  of  a  motion  to  be  made  at  the 
next  general  term  to  modify  the  order  granting  a  new  trial,  so 
as  to  determine  the  amount  of  costs  which  the  defendant  is  re- 
quired to  pay,  or  to  designate  some  officer  to  tax  or  adjust  such 
costs.  Application  having  been  made  to  Mr.  Justice  HARRIS  for 
an  order  staying  proceedings  until  the  motion  could  be  made,  it 
was  agreed  by  the  counsel  for  the  parties  that  the  motion  should 
be  heard  and  decided  by  him,  with  the  same  effect  as  if  the  mo- 
tion had  been  made  at  general  term. 

J.  HOLMES,  for  Plaintiff. 
S.  STKVENS,  for  Defendant. 

HARRIS,  Justice. — The  granting  of  a  new  trial,  on  the  ground 
that  the  verdict  is  against  evidence,  or  because  the  damages  are 
excessive,  has  always  been  regarded  as  a  matter  of  favor  rather 
than  of  right.  The  trial  having  been  fairly  conducted,  andthere 
being  no  error  of  law,  or  misconduct  of  the  jury,  it  is  very  much 
in  the  discretion  of  the  court  whether  the  case  shall  be  submitted 
to  another  jury*  Hence  it  is,  that  the  practice  has  obtained, 
•when  a  new  trial  v>  awarded  under  such  circumstances,  of  im- 
posing, as  a  condition,  the  payment  of  costs  (Jackson  vs.  Thurston, 

3  Cow.  342).     In  such  cases,  the  costs  which  the  court  has  re- 
quired the  party  obtaining  the   new  trial  to  pay,  as  a  condition 
of  the  favor  granted,  are  the  costs  of  the  former  trial  and  of  the 
motion.     There  is  no  reason  why  the  costs  of  the  circuit,  pre- 
ceding that  at  which  the  trial  was  had,  should  be  paid,  any  more 
than  the  other  costs  in  the  cause.     The  true  rule  is,  to  charge 
the  party  obtaining  the  favor  of  a  new  trial  with  the  costs  of  such 
proceedings  as  are  vacated  for  that  purpose. 

The  next  question  is,  whether  the  extra  allowance  should  be 
included  as  a  part  of  the  costs  which  the  defendant  is  required  to 
pay.  The  Code  allows  to  the  plaintiff  recovering  costs,  "  for  all 
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proceedings  subsequent  to  the  notice  of  trial  and  before  trial, 
seven  dollars,  and  for  the  trial,  fifteen  dollars."  In  addition  to 
these  allowances,  the  308th  section  authorizes  a  further  allow- 
ance in  certain  cases.  When  made,  this  additional  allowance 
becomes  as  much  a  part  of  the  costs,  as  the  specific  sums  men- 
tioned in  the  307th  section.  This  extra  allowance,  when  ordered, 
is  to  be  treated  as  a  part  of  the  costs  to  which  the  prevailing  party 
is  entitled  By  law.  It  is  a  part  of  the  costs  of  the  trial,  and  when, 
as  in  this  case,  the  costs  of  the  trial  are  to  be  paid,  as  the  con- 
dition of  a  new  trial,  I  see  no  reason  why  such  allowance  should 
not  be  paid,  as  well  as  any  other  costs  accruing  upon  the  trial. 

The  remaining  questions  relate  to  the  costs  upon  the  motion 
for  a  new  trial.  The  Code  provides  no  specific  allowance  for 
any  proceeding  subsequent  to  the  trial,  except  upon  appeal,  and 
it  is  contended  that  the  plaintiff,  if  any  costs  at  all  are  allowable 
upon  the  motion  for  a  new  trial,  can  only  have  the  costs  of  a  mo 
tion  under  the  315th  section.  I  understand  this  section,  how- 
ever, as  applicable  to  an  entirely  different  class  of  motions. 

By  the  act  of  1840,  in  relation  to  costs  (Seas.  Laws  of  1840, 
page  333,  §  15),  the  court  was  required  to  regulate  by  rule  the 
amount  of  costs  to  be  allowed  upon  granting  or  denying  "  a  spe- 
cial motion."  In  pursuance  of  this  statute,  the  court,  by  rule, 
fixed  the  amount  to  be  allowed  the  party  making  the  motion,  at 
ten  dollars,  and  to  the  party  opposing,  at  seven  dollars.  In  1847, 
the  rule  was  so  altered  as  to  make  the  amount  in  either  case, 
ten  dollars.  This  rule  was  always  understood  as  applicable  to 
non  enumerated  motions  alone  (Thomas  agt.  Clark,  5  How.  Pr. 
R.  375;  Mitchell  agt.  Westervelt,  6  How.  "Pr.  R.  275),  The 
costs  of  enumerated  motions  were  specifically  provided  for  in  the 
fee  bill  of  1840,  as  they  had  been  by  the  fee  bill  contained  in  the 
Revised  Statutes.  Such  costs  were  taxable  by  items,  like  other 
costs  in  the  cause.  The  315th  section  of  the  Code  was,  un- 
doubtedly intended  as  a  substitute  for  the  93d  rule  of  1847.  It 
was  intended  to  apply  to  special  or  non  enumerated  motions,  and 
to  those  only.  The  motion  for  a  new  trial,  when  founded  upon 
a  case  or  bill  of  exceptions,  has  never  been  regarded  as.  such  a 
motion.  On  the  contrary,  such  a  motion  has,  through  all  the 
changes  of  our  practice  been  uniformly  treated  as  a  regular  pro- 
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ceeding  in  the  cause,  and  brought  to  hearing,  like  an  issue  of  law, 
as  an  enumerated  or  calendar  motion.  The  315th  section  of  the 
Code  has  no  application  to  such  a  case,  and  if  no  other  provision 
can  be  found  which  is  applicable,  no  costs  upon  such  a  motion 
can  be  allowed. 

But  I  am  inclined  to  think  the  provision  allowing  a  specific  fee 
for  the  trial  of  an  issue  should  be  so  construed  as  to  entitle  the 
prevailing  party  to  that  fee  as  often  as  the  cause  is  brought  to  a 
hearing  upon  the  merits  under  the  issue  that  has  been  made.  Thus, 
if  an  issue  of  fact  be  brought  to  trial,  and,  for  any  cause,  a  juror 
is  withdrawn,  or  being  unable  to  agree,  the  jury  is  discharged^ 
without  rendering  a  verdict,  the  party  who  is  finally  successful 
would,  undoubtedly,  be  allowed  a  trial  fee,  though  the  trial  did 
not  result  in  a  decision.  So,  if  there  be  a  verdict  subject  to  the 
opinion  of  the  court,  or  special  verdict,  the  prevailing  party  is 
entitled,  upon  the  adjustment  of  the  costs,  to  a  trial  fee,  both  for 
the  circuit  and  the  term  of  the  court  when  judgment  is  rendered. 
And  so,  when  a  case  or  bill  of  exceptions  has  been  made,  and 
the  cause  is  argued  upon  the  question  whether  the  party  who  has 
obtained  the  verdict  shall  have  judgment  or  a  retrial  shall  be 
awarded,  I  think  the  same  principle  should  be  applied,  and  the 
successful  party  should  be  allowed  a  trial  fee  upon  such  a  hear- 
ing. The  plaintiff  is  therefore  entitled  to  a  fee  of  fifteen  dollars 
upon  the  motion  for  a  new  trial  made  at  the  special  term. 

I  think,  too,  the  fee  of  fifteen  dollars  before  argument,  and 
thirty  dollars  upon  the  argument  of  the  appeal  is  allowable. 
The  349th  section  of  the  Code  authorizes  an  appeal  to  the  general 
term  from  an  order  made  at  a  special  term  "  when  it  grants  or 
refuses  a  new  trial."  The  appeal  in  this  case  was  brought  under 
this  provision.  The  6th  subdivision  of  (he  307th  section,  as  it 
xtood  when  this  question  arose,  gives  the  fee  of  fifteen  and  thirty 
dollars  in  all  cases  of  appeal  in  this  court,  except  "  orders  grant- 
ing or  denying  a  non-enumerated  motion.  We  have  seen  that 
the  motion  for  a  new  trial  on  the  merits  is  not  a  non-enumerated 
motion,  and  the  rase  is,  therefore,  not  within  the  exception. 

The  following,  therefore,  are  the  costs  to  which  the  plaintiff 
in  entitled  under  the  order  granting  a  new  trial  as  modified  at 
the  tjeneral  lei  in. 
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For  proceedings  subsequent  to  the  notice  of  trial  arid  before 

trial, _ $7-00 

For  trial  fee  at  the  circuit, 15'00 

Witnesses' fees,  including  travel, __ 145'68 

Sheriff's,  jurors'  and  clerk's  fees, 4*50 

Other  disbursements, 2*16 

Extra  allowance  on  trial, 10OOO 

Three  term  fees,  on  motion  for  new  trial,  cause  on  calen- 
dar and  not  reached,  &c 3OOO 

Trial  fee  on  motion, 15-00 

Disbursements  on  appeal, -_ 3*10 

Term  fee,  cause  on  calendar  upon  appeal  and  not  reached,  10*00 

Fee  before  argument  on  appeal, 15'00 

Argument  fee  qn  appeal, 30'00 


$377-44 

The  order  should  be  so  modified  as  to  direct  that  a  new  trial  be 
awarded  upon  the  payment  of  this  sum  by  the  defendant. 


SUPREME  COURT. 

VAN  SCHAICK  agt.  WINNE,  EXECUTOR. 

A  judge  at  Chambers  has  no  power  to  tax  or  adjust  general  costs.  The  clerk 
is  the  only  officer  authorized  to  do  this,  and  his  authority  is  limited  to  the 
costs  upon  the  entry  of  judgment  (Nellis  agt.  De  Forest,  6  How.  Pr.  R.  41 3). 

The  amount  of  costs  upon  interlocutory  proceedings  should  be  fixed  in  the  or- 
ders awarding  them  •,  or  some  officer  should  be  designated  therein  to  settle 
the  amount. 

Under  the  Code  of  1852  the  pievailing  party  on  appeal  to  the  general  term 
from  an  order  granting  or  refusing  a  new  trial,  or  sustaining  or  overruling  a 
demurrer,  not  being  entitled  to  costs  under  the  6th  subdivision  of  $307,  as 
under  the  Code  of  1851  (see  Ellsworth  agt.  Goading  ante  p.  1),  is  still  en- 
titled to  a  trial  fee,  as  well  at  the  general  as  at  the  special  term,  under  the 
3d  sub.  (§  307).  And  this  trial  fee  may  be  allowed,  as  often  as  the  cause 
has  been  brought  before  the  court  upon  the  issues  made  by  the  pleadings 
($15  to  plaintiff  and  $12  to  defendant). 

Albany  Special  Term,  February  1853.     Taxation  of  Cost.1!. 
The  defendant  having  demurred  to  the  complaint,  the  issue  of 
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law  thus  made,  was  tried,  at  a  special  term  held  in  Albany,  in 
June  1S52.  Judgment  was  given  for  the  plaintiff,  with  liberty 
to  the  defendant  to  amend,  on  payment  of  costs.  The  defendant 
appealed  to  the  general  term,  where  the  order  was  reversed,  and 
judgment  given  lor  the  defendant,  upon  the  demurrer,  with  liberty 
to  the  plaintiff  to  amend  on  payment  of  costs. 

The  defendant's  attorney  thereupon  gave  notice  to  the  plaint- 
iff's attorney  that  the  costs  would  be  taxed  by  one  of  the  justices 
of  this  court,  in  the  city  of  New  York,  at  a  time  and  place  men- 
tioned in  the  notice.  The  costs  were  taxed  pursuant  to  the  no- 
tice, without  opposition.  The  venue  in  the  action  is  in  Albany 
county.  The  plaintiff  moved  to  set  aside  the  taxation,  and  also 
to  have  the  amount  of  costs,  to  be  paid  by  him  as  the  condition 
upon  which  he  was  to  be  at  liberty  to  amend  his  complaint,  fixed 
by  the  order  of  the  court. 

THOMAS  SMITH,  for  Plaintiff. 

L.  BIRDSEYE,  for  Defendant. 

* 

HARRIS,  Justice. — The  taxation  of  the  costs  by  a  judge,  at 
chambers,  was  clearly  a  nullity.  The  clerk  is  the  only  officer 
authorized  by  the  Code  to  tax  or  adjust  costs.  His  authority  is 
limited  to  the  taxation  of  costs  upon  the  entry  of  judgment  'see 
Nellis  agt.  De  Forest,  6  How.  Pr.  R.  413).  The  amount  of  the 
costs  upon  interlocutory  proceedings  should  be  fixed  in  the  order 
•which  awards  them.  In  cases  where  a  party  is  required  to  pay 
costs,  as  the  condition  of  granting  him  a  favor,  as  in  this  case, 
the  order  should  specify  the  amount,  or  designate  some  officer  to 
settle  the  amount.  It  is  usual,  in  such  cases,  to  provide  in  the 
order  that  the  costs  shall  be  fixed  by  the  clerk  or  by  one  of  the 
justices  of  the  court,  or  by  a  county  judge  (see  Ellsworth  agt. 
Hooding,  ante  p.  1).  The  taxation  must,  therefore,  be  set  aside 
as  unauthorized  and  void 

No  provision  having  been  made  in  the  order  of  the  general 
term  for  the  taxation  of  the  costs  to  be  paid  by  the  plaintiff,  as 
the  condition  upon  which  he  is  allowed  to  amend,  the  proper  prac- 
tice would  have  been  to  apply  at  a  general  terra,  for  a  modification 
of  the  order,  so  as  to  fix  the  amount  of  costs,  or  direct  the  pay- 
ment of  such  amount  as  should  be  fixed  by  some  officer  designated 
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for  that  purpose.  In  this  case,  however,  the  counsel  have  con- 
sented that  the  amount  may  be  fixed  in  the  order  made  upon  the 
decision  of  this  motion.  It  only  remains,  therefore,  to  determine 
such  amoNrit. 

The  defendant  claims  that  he  is  entitled  to  $45  for  the  costs 
upon  the  appeal.  The  plaintiff,  on  the  other  hand,  insists  that 
the  defendant  is  entitled  to  no  costs  at  all,  upon  the  appeal. 
Neither  party  is  right.  The  6th  subdivision  of  the  307th  section 
of  the  Code,  as  amended  in  1852,  expressly  declares  that  the 
allowance  therein  provided  "  shall  not  apply  to  appeals  in  the 
cases  mentioned  in  section  349."  But  for  this  amendment,  the 
defendant  would,  without  doubt,  have  been  entitled  to  the  amount 
he  claims.  Before  the  amendment,  the  only  exception  was, 
\vhen  the  order  appealed  from  was  made  upon  "  a  non-enumerated 
motion.  Accordingly,  in  Ellsworth  agt.  Gooding,  above  cited, 
where  the  question  arose  under  the  Code  of  1851,  it  was  held, 
that  upon  an  appeal  from  an  order  granting  a  new  triil,  under 
the  2d  subdvision  of  the  349th  section,  the  party  to  whom  costs 
were  awarded,  was  entitled  to  the  sums  specified  in  the  6th  sub- 
division of  the  307th  section.  Such  an  appeal,  not  being  "  a 
non-enumerated  motion,"  was  within  the  very  terms  of  the  pro- 
vision. But  the  legislature  wisely,  perhaps,  have  seen  fit  to 
make  all  appeals,  under  the  349th  section,  an  exception  from  this 
provision.  So  that  now,  unless  the  case  can  be  provided  for 
elsewhere,  no  allowance  at  all  can  be  made  in  such  a  case. 

It  was  held,  in  Savage  agt.  Darrow  (4  How.  Pr.  R.  74),  that 
the  only  costs,  to  which  a  party  could  be  entitled  upon  an  appeal 
under  section  349,  were  the  costs  allowed  by  the  315th  section, 
which  provides  for  the  costs  upon  a  motion.  The  decision  was 
made  under  the  Code  of  1849.  The  appeals  then  allowed  by  the 
349th  section,  were  confined  to  non-enumerated  motions.  The 
2d  subdivision  of  the  present  section,  providing  for  an  appeal 
from  an  order  "  which  grants  or  refuses  a  new  trial,  or  sustains 
or  overrules  a  dejmrrer,"  was  first  inserted  by  the  amendments 
of  1851.  Such  cases  can  not,  in  any  proper  sense,  be  regarded 
as  motions,  within  the  meaning  of  the  term,  as  used  in  the  315th 
section. 

The  fact  that  the  provision  in  question  was  inserted  among 
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other  provisions,  allowing  an  appeal  irora  orders  made  upon 
nou-enujuerated  motions,  in  certain  casts,  has  led  some  to  sup- 
pose that  the  legislative  intended  that,  in  respect  to  costs,  an  01  del- 
granting  or  refusing  a  new  trial,  or  overruling  or  sustaining  a 
demurrer,  should  be  regarded,  upon  appeal,  as  an  interlocutory 
order.  This  opinion  is  expressed  by  Mr.  Justice  CRIPPEN,  in 
Nellis  agt.  De  Forest,  above  cited.  But  these  cases  have  none 
of  the  characteristics  of  a  Don-enumerated  motion.  They  are 
calendar  causes,  to  be  heard  and  decided  upon  the  merits,  as 
presented  by  the  issue,  whether  of  law  or  of  fact,  which  the 
parties  have  made.  The  hearing  of  such  an  issue,  at  the  circuit 
or  special  term,  is  as  all  will  agree,  a  trial.  The  successful 
party  claims,  and  is  entitled  to  a  trial  fee,  for  such  hearing.  Nor 
is  it  the  less  a  trial,  because,  after  one  hearing  before  a  single 
judge-  the  law  provides  for  a  rehearing  at  a  general  term.  The 
successful  party  upon  such  an  appeal,  being  deprived  of  costs, 
under  the  6th  subdivision  of  the  307th  section,  by  the  amendment 
of  1852  is,  in  my  opinion,  still  entitled  to  a  trial  fee,  as  well  at 
the  general  terra,  as  the  special  term,  under  the  3d  subdivision 
of  the  same  section.  I  think,  upon  the  taxation  of  costs,  a  trial 
fee  may  be  allowed  as  often  as  the  cause  has  been  brought  before 
the  court  upon  the  issues  made  by  the  pleadings  (see  Ellsworth 
agt.  Gooding  above  cited). 

The  costs,  therefore,  to  which  the  defendant  is  entitled  in  this 
case  are  as  follows: 

Defendant's  costs  before  notice  of  trial, $5'00 

Subsequent  proceedings  before  trial, 7-00 

Cause  on  calendar  three  terms, __ SO'OO 

Trial  fee,  June  special  term, _ 12'00 

Trial  fee,  September  general  term, __ 12'00 

Disbursements  as  proved, Q-QQ 

$72-00 

Upon  the  payment  of  this  amount  within  twenty  days,  the 
plaintiff  is  to  be  at  liberty  to  amend  his  complaint  according  to 
the  decision  at  general  term.  Neither  party  to  have  costs  upon 
this  motion. 
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SUPREME  COURT. 

LOOMIS  agt.  DORSHIMER  AND  CLIFTON'. 

The  plaintiff  is  not  authorized  to  reply  or  demur  to  an  answer  which  does  not 
contain  new  matter  by  way  of  defence.  A  demurrer  will  not  lie  to  a  mere 
denial  in  an  answer.  (This  is  adverse  to  Hopkins  agt.  Everett,  6  How.  Pr. 
R.  159,  and  Salinger  agt.  Lusk,  1  id.  430). 

The  complaint  alleged  "that  Cliftort  then  and  there  endorsed  the  said  pro- 
missory note,  and  the  same  was  afterwards,  and  before  the  same  became  due 
and  payable,  delivered  to  the  plaintiff,"  held,  that  such  an  allegation  was 
insufficient  as  showing  the  action  to  be  in  li  the  name  of  the  real  party  in 
interest."  It  is  not  equivalent  to  one  "  that  Clifton  endorsed  the  note  to  the 
plaintiff." 

A  demurrer  to  an  answer,  denying  such  an  allegation  on  information  and  be- 
lief, may  be  stricken  out  as  unauthorized  and  irregular. 

Erie  Special  Term,  February  1853.  Demurrer  to  answer. 
The  action  is  upon  a  promissory  note  made  by  defendant  Dor- 
shimer, payable  to  defendant  Clifton  or  order.  The  making  and 
endorsing  of  the  note  and  its  delivery  to  the  plaintiff,  are  alleged 
in  the  complaint,  and  the  proper  allegations  of  demand  of  pay- 
ment and  notice  to  charge  the  endorser.  It  is  also  further  alleged 
that  the  plaintiff  is  now  the  owner  and  holder  of  the  said  note, 
and  that  the  money  mentioned  in  the  note  and  the  interest  are 
now  due  and  unpaid,  &c.  The  complaint  is  verified. 

The  defendants  in  their  answer  simply  deny  that  they  haye  any 
knowledge  sufficient  to  form  a  belief  as  to  whether  the  plaintiff 
was  at  the  time  of  commencing  the  action  or  now  is  the  owner 
and  holder  of  the  note  in  the  complaint  mentioned. 

The  plaintiff  demurred  to  the  answer  on  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute  a  defence.  2d.  That 
the  facts  denied  by  the  answer  are  immaterial.  3d.  The  answer 
admits  facts  sufficient  to  entitle  the  plaintiff  to  the  judgment 
demanded. 

J.  T.  HUDSON,  for  Plaintiff",  cited  Hopkins  agt.  Everett  (6 
How.  Pr.  R.  159),  Anabal  agt.  Hunter  (id.  255). 

H.  S.  CUTTING,  for  Defendant,  cited  Code,  §  149;  Gen.  Mut. 
Tnsur.  Co.  agt.  Moynihen,  (5  Hoiv.  Pr.  R.  321);  Suydam  agt. 
White  (6  id.  321);  Temple  agt.  Murray  (id.  329). 
VOL.   VIII.  2 
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MAEYIN,  Justice.  —  This  demurrer  to  an  answer  containing  a 
denial  only,  has  been  interposed  upon  the  authority  of  Hopkins 
agt.  Everett  (6  How.  Pr.  R.  159),  where  Justice  BARCULO  held 
that  a  demurrer  will  lie  against  a  denial  in  an  answer  as  well 
as  to  new  matter.  He  held  that  the  word  same  in  section  153, 
refers  to  the  word  answer,  and  not  to  new  matter.  I  have  been 
unable  to  agree  with  the  learned  justice  in  this  construction  of 
§  153.  This  section  is  in  the  chapter  relating  to  "  the  reply." 
and  it  provides  that  when  the  answer  contains  new  matter,  £c. 
the  plaintiff  may  reply  to  such  new  matter  denying,  &c.;  and  he 
may  allege  new  matter  not  inconsistent,  &c.,  constituting  a  de- 
fence to  such  new  matter  in  the  answer;  or  he  may  demur  to  the 
same  for  insufficiency,  &c.,  and  he  may  demur  to  one  or  more  of 
several  defences  and  set  off  set  up  in  the  answer,  and  reply  to  the 
residue.  The  word  same,  as  here  used,  relates  to  the  kind  of 
answer  previously  mentioned  in  the  section,  viz:  "answer  con- 
taining new  matter."  It  seems  to  me  that  this  is  the  obvious 
construction,  and  that  the  plaintiff  was  not  permitted  to  reply  or 
demur  unless  the  answer  contained  new  matter  by  way  of  de- 
fence, &c.  This  section  was  amended  in  1852,  but  not  so  as  to 
affect  the  present  question.  The  province  of  a  demurrer  is  to 
admit  the  affirmative  allegations  well  pleaded.  The  answer  may 
contain  a  denial  of  any  material  allegation  in  the  complaint, 
controverted  by  the  defendant  (§  149).  All  material  allegations 
of  the  complaint  not  denied  are  for  the  purposes  of  the  action 
taken  as  true  (Code,  §  168). 

If  a  demurrer,  answer  or  reply  be  frivolous,  the  party  prejudiced 
thereby,  upon  a  previous  notice  of  five  days,  may  apply  to  a  judge 
of  the  court  either  in  or  out  of  court  for  judgment  thereon,  and 
judgment  may  be  given  accordingly  (§247).  The  remedy  is 
pointed  out  in  this  section  when  the  matter,  unanswered  in  the 
complaint,  is  sufficient  to  sustain  the  action,-  in  other  words,  when 
the  matter  denied  is  not  material,  and  the  denial  forms  only  an 
immaterial  issue  (see  5  How.  Pr.  R.  321).  If  the  allegations 
of  a  pleading  are  so  indefinite  or  uncertain  that  the  precise  na- 
ture of  the  charge  or  defence  is  not  apparent,  the  court  may 
require  the  pleading  to  be  made  definite  and  certain  (§160). 

In  the  present  case,  the  plaintiff,  if  he  deemed  the  answer  fri- 
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volous,  should  have  applied  for  judgment  pursuant  to  §  247,  and 
perhaps  the  answer  might  have  been  stricken  out  under  §  152. 

This  demurrer  is  not  authorized  by  the  Code.  What  judgment 
can  be  given  upon  it,  and  what  effect  will  a  judgment  upon  it 
have?  After  the  decision  of  a  demurrer  the  court  may  allow  the 
party  1o  plead  over  upon  such  terms  as  may  be  just  (§  172). 
Issues  are  of  two  kinds;  of  law  and  of  fact  (§248).  An  issue 
of  law  must  be  tried  by  the  court  unless  referred  (§  252);  ind 
judgment  is  to  be  entered  thereon  (§  278),  unless  the  party  is 
permitted  to  plead  over  (§  172). 

In  the  present  case  the  demurrer  is  not  well  pleaded,  but.  what 
judgment  shall  be  given?  The  defendant  should  have  moved  to 
strike  it  out  as  unauthorized  and  therefore  irregular,  and  I  shall 
direct  it  to  be  stricken  out.  I  express  no  opinion  upon  the  suf- 
ficiency of  the  complaint,  supposing  the  matter  denied,  viz:  the 
owning  and  holding  of  the  note  by  the  plaintiff'  at  the  com- 
mencement of  the  suit,  to  be  stricken  out.  It  is  alleged  in  the 
complaint  that  Clifton  then  and  there  endorsed  the  said  pro- 
missory note;  and  the  same  was  afterwards,  and  before  the  same 
became  due  and  payable,  delivered  to  the  plaintiff.  If  it  had 
been  alleged  that  Clifton  endorsed  the  note  to  the  plaintiff",  or 
endorsed  and  delivered  the  note  to  the  plaintiff,  I  think  there 
would  have  been  no  doubt  about  the  complaint's  showing  the 
action  to  be  in  "  the  name  of  the  real  party  in  interest,"  and  the 
allegation  of  ownership  and  holding  might  have  been  treated  as 
surplussage.  The  demurrer  is  set  aside. 
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SUPREME  COURT. 
Fox  agt.  HUNT. 

It  item*,  that  the  correct  practice  at  the  circuit  should  be,  to  lay  out  of  the 
case  all  the  irrelevant  allegations,  as  well  as  the  immaterial  issues  con- 
tained in  the  pleadings  and  hold  the  parties  to  trial  upon  the  material  issues 
or  points  in  the  case  (if  any  are  left). 

The  novel  pleadings  in  this  case  (assault  and  battery)  compared  with  those 
iu  Mr.  CHITTY'S  day. 

Brooklyn  Special  Term,  January  1853.  The  action  is  for  an 
assault  and  battery  committed  in  August  1850.  The  defend 
ant,  among  other  things,  sets  up  in  his  answer,  in  substance, 
that  in  the  fall  of  1849  he  commenced  the  pork  business  at 
Williamsburgh;  that  the  plaintiff,  being  in  the  same  business, 
has  ever  since  been  "  speaking  and  acting  in  a  false,  injurious, 
slanderous  and  aggravating  manner  "  towards  the  defendant,  by 
representing  that  his  meat  was  "  unfit  to  eat;"  "  that  his 
customers  were  nothing  but  Irish,  negroes,  and  Dutch;"  that 
he  was  "  a  damned  yankee,  and  a  five-fingered  jack,"  &c.  &c.; 
which  unbecoming  conduct  on  the  part  of  the  plaintiff,  so 
wrought  upon  the  sensitive  feelings  of  the  defendant,  that, 
although  from  a  respect  to  the  advanced  age  of  the  plaintiff  he 
would  not  strike  or  hurt  him,  still  he  was  constrained  to  '  wring 
his  nose,'  which  he  accordingly  did."  To  this  the  plaintiff  re- 
plies by  averring  that  he  shall  insist  on  the  trial,  that  said  allega- 
tions are  untrue,  and  insufficient  to  justify  or  mitigate  the  charges 
set  forth  in  the  complaint.  The  cause  was  brought  on  to  trial 
at  the  Kings  circuit  in  February  1851,  and  after  the  jury  was  im- 
pannelled,  the  circuit  judge,  considering  the  pleadings  defective, 
allowed  a  juror  to  be  withdrawn,  for  the  purpose  of  giving  the 
plaintiff  an  opportunity  of  moving  at  the  special  term.  The 
plaintiff  now  moves  to  strike  out  the  objectionable  portions  of  the 
answer.  The  defendant  at  the  same  time  moves  to  dismiss  the 
complaint  on  the  ground  of  laches  in  not  moving  at  an  earlier 
day. 

GEO.  THOMPSON,  for  Defendant. 

JOHN  COOK,  for  Plaintiff. 
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BARCULO,  Justice. — A  disciple  of  Mr.  CHITTY,  or  any  other 
lawyer  who  has  not  kept  pace  "with  the  popular  contrivances 
which  have  been  invented  in  our  day,  to  abbreviate  and  simplify 
judicial  proceedings,  would  open  his  eyes  with  some  degree  of 
amazement,  on  being  presented  with  the  mass  of  papers  now  be- 
fore ine,  and  told  that  they  constituted  the  pleadings  in  an  action 
of  assault  and  battery.  For,  although  the  complaint  adhering 
substantially  to  the  old  form,  is  concise  and  explicit  enough,  the 
answer  and  reply  are  a  perfect  burlesque  upon  the  science  of 
pleading.  That  part  of  the  answer  which  is  objected  to  must  be 
stricken  out  of  course.  I  shall  give  the  defendant  leave  to  put 
in  an  entirely  new  answer,  and  recommend  him  to  either  admit  or 
deny  the  plaintiff's  charge,  and  not  leave  his  answer,  as  it  will 
stand  when  this  motion  is  granted;  merely  averring  that  he  "denies 
that  he  violently,  wantonly  and  maliciously  assaulted,  beat  and 
wounded  the  said  plaintiff,  or  done  him  the  injuries  set  forth  in 
the  said  complaint,  except  that  on  or  about  the  time  mentioned 
in  said  complaint,  he  took  hold  of  the  said  plaintiff  by  the  nose, 
doing  him  no  injury." 

If  I  had  held  the  circuit  at  which  this  cause  was  brought  to 
trial,  it  is  not  at  all  improbable  that  I  might  have  disregarded  the 
answer  and  terminated  the  case,  by  directing  the  jury  to  assess 
the  plaintiff's  damages.  For  I  hold  it  to  be  correct  practice,  at 
the  circuit,  to  lay  out  of  the  case  all  the  irrelevant  allegations, 
as  well  as  the  immaterial  issues,  contained  in  the  pleadings,  and 
hold  the  parties  to  trial  upon  the  material  issues  or  points  in  the 
case;  and  if  the  complaint  does  not  contain  a  good  cause  of  ac- 
tion, or  the  answer  does  not  contain  a  defence,  I  direct  judg- 
ment accordingly. 

That  the  plaintiff  has  been  guilty  of  laches  in  this  case,  is  very 
possible;  but,  under  the  circumstances  of  the  case,  and  the  mis- 
understanding as  to  what  the  order  of  the  circuit  judge  was,  I 
shall  not  dismiss  the  complaint.  Neither  party,  however,  is  to 
have  costs  against  the  other  on  this  motion. 
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SUPREME  COURT. 
ANGUS  AND  OTHERS  agt.  DUNSCOMB  AND  OTHERS. 

In  reference  to  fiduciary  character. 

A  merchant  who  received  goods  on  consignment  upon  condition  that  he  would 
advance  to  the  consignor  a  certain  amount  in  cash,  and  then  consign  the  goods 
with  the  bills  of  lading  and  invoices,  to  responsible  parlies  in  Europe  for  sale 
and  returns,  guaranteeing  the  faithful  disposition  of  the  property  and  returns 
of  accounts  of  sales,  together  with  whatever  balance  there  might  be  over  and 
above  the  advances  made  —  the  consignor  holding  himself  responsible  to  the 
consignee  for  any  deficiency,  Held,  that  on  a  deficiency  of  the  amount  of  goods 
returned  on  sales  by  the  parties  in  Europe,  for  which  the  consignee  was  liable 
on  his  guarrantee.  and  the  consignor  on  his  promise  to  the  consignee,  the 
consignee  did  not  act  in  a  fiduciary  capacity  where  he  had  received  the  amount 
of  the  deficiency  from  the  consignor  and  had  not  paid  over  the  same  to  the  par- 
ties in  Europe,  for  which  they  sought  to  hold  him  to  bail. 

New  York  Special  Term,  January  1853.  Motion  to  vacate 
order  of  arrest.  The  plaintiffs  are  subjects  of  Great  Britain,  and 
residents  of  Glasgow,  &c.,  and  trustees  of  Duar  fy  Angus.  The 
defendants  are  citizens  of  the  United  States  and  residents  of  the 
city  and  county  of  New  York. 

The  complaint  is  upon  information  and  belief,  and  sworn  to  by 
Mr.  Foster,  the  attorney  of  the  plaintiffs.  The  material  charges 
in  the  complaint  are, 

There  was  a  deficiency  to  the  amount  of  £112'13'Q2,  in  the 
proceeds  of  certain  pot  and  pearl  ashes,  sold  by  the  plaintiffs  for 
one  Thomas  Rigney,  which  deficiency  Rigney  was  to  pay  the 
plaintiffs. 

The  defendants  collected  and  received  from  the  said  Rigney  a 
part  of  the  said  amount  due  as  aforesaid,  from  him  to  the  plaint- 
iffs, viz:  $'525*09;  and  the  said  money  was  received  by  said  de- 
fendants in  a  fiduciary  capacity  for  the  use  and  benefit  of  the 
plaintiff's,  and  the  defendants  undertook  to  hold  the  same  in 
trust  for  the  payment  of  the  said  claim. 

Tliat  defendants  have  never  paid  the  amount  to  the  said  plaint- 
iffs>  °r  refunded  the  same  to  the  said  Rigney,  or  any  part  thereof. 

Upon  these  allegations  a  warrant  of  arrest  was  allowed  against 
all  the  defendants.  The  defendants,  Cook  and  Johnson,  were 
arrested,  and  gave  bail. 
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This  motion  is  to  discharge  Cook  and  Johnson,  from  arrest, 
and  to  vacate  the  order  for  arrest. 

Upon  the  motion  the  following  facts  were  established  by  the 
papers  of  each  party. 

J.  N.  BALESTIER,  for  Motion. 
FOSTER  &  THOMSON,  Opposed. 

MORRIS,  Justice. — October  24th,  1851,  Thomas  Rigney,  at  the 
city  of  New  York,  consigned  to  Dunscomb,  Cook  &  Co.,  of  the 
city  of  New  York,  with  invoice  and  bills  of  lading,  42  barrels 
pearl  and  63  barrels  pot  ashes,  amounting  to  $2833-60. 

This  consignment  was  made  upon  the  following  conditions: 
Dunscomb  &  Co.  were  to  advance  to  Rigney  in  cash  to  the 
amount  of  the  costs  of  the  ashes. 

Dunscomb  &  Co.  were  to  consign  the  ashes  to  responsible 
parties  in  Glasgow  for  sale  and  returns. 

Dunscomb  &  Co.  guarantieing  the  faithful  disposition  of  the 
property  and  returns  of  accounts  of  sales,  together  with  whatever 
balance  the  ashes  may  bring  over  and  above  the  advances  made; 
he,  Rigney,  holding  himselt  liable  to  Dunscomb,  Cook  &  Co.  lor 
any  deficiency. 

October  25th,  1841,  Rigney  received  from  Dunscomb,  Cook 
&  Co.  $2914'85  for  the  invoice  of  ashes,  &c.,  so  consigned  by 
him  to  Dunscomb,  Cook  &  Co 

October  25th,  1851,  Dunscomb,  Cook  &  Co.  consigned  the 
bills  of  lading  and  invoices  of  the  said  ashes  amounting  to 
j£708'8,  to  Duar  &  Angus,  of  Glasgow  and  shipped  the  ashes  to 
them,  to  sell  to  the  best  advantage,  according  to  the  instructions 
of  Rigney  to  Dunscomb,  Cook  &  Co.,  which  instructions  they  in- 
closed to  Duar  &  Angus,  Dunscomb,  Cook  &  Co.  insured  the  ashes 

Novoember  llth,  1851,  Dunscomb,  Cook  &  Co.  made  their 
draft  upon  Duar  &  Angus  for  <£596'4'5,  to  their  own  order,  ad- 
vanced against  the  ashes.  This  draft  is  received  and  paid. 

May  21st,  1852,  Duar  &  Angus  remit  to  Dunscomb,  Cook  & 
Co.,  account  of  sales  of  the  ashes,  showing  a  deficiency ,j£492'  18 '3, 
a  balance  against  Dunscomb,  Cook  &  Co.  in  favor  of  Duar  & 
Angus,  and  which  Duar  &  Angus  charge  to  claim  from  Duns- 
comb,  Cook  &  Co. 
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For  this  deficiency,  Dunscornb,  Cook  &  Co.,  upon  their  guar- 
anty, are  liable  to  Duar  &,  Angus,  and  for  the  same  deficiency 
Thomas  Rigney  is  liable  to  Dunscomb,  Cook  &  Co.  upon  his, 
Rigney's  express  promise. 

Rigney  pays  to  Dunscomb,  Cook  &  Co.  $525'09,  on  account 
of  the  said  deficiency. 

This  sum  has  not  been  paid  over  by  Dunscomb,  Cook  &  Co. 
to  Duar  &  Angus,  and  to  recover  which  the  warrant  of  arrest  in 
this  cause  was  issued  and  the  defendants  held  to  bail. 

These  facts  do  not  establish  that  Dunscomb,  Cook  &Co.  were 
acting  in  a  fiduciary  capacity,  and  therefore  the  defendants, 
Cook  &  Johnson,  must  be  discharged  from  arrest  and  the  warrant 
of  arrest  must  be  vacated. 

Order  accordingly,  with  $10  costs  of  motion  to  the  defendant. 


SUPREME  COURT. 
DIMON  agt.  BRIDGES  AND  OTHERS. 

Where  in  a  foreclosure  suit  upon  a  bond  and  mortgage,  the  plaintiff  alleged  a 
breach  of  the  conditions  of  the  bond,  and  averred  "  that  the  bond  is  accom- 
panied by  a  mortgage  with  the  same  condition  as  the  bond,"  and  the  answer 
denied  that  the  mortgage  contained  the  conditions  alleged  to  be  broken;  on 
demurrer  to  the  answer,  on  the  ground  that  the  conditions  of  the  bond  must 
control  that  of  the  mortgage,  AeW,  that  the  complaint  not  setting  out  the 
mortgage,  the  defendant  was  entitled  to  judgment  on  the  demurrer.  The 
defendants  had  tendered  a  material  issue. 

Brooklyn  Special  Term,  January  1853.  Demurrer  to  answer. 
The  facts  of  the  case  appear  in  the  opinion  of  the  court. 

GEO.  C.  BLANKE,/or  Plaintiff. 
WM.  H.  ELTING,  for  Defendants. 

BABCULO,  Justice. — The  plaintiff  seeks  to  foreclose  a  mortgage 
for  |250,  payable  in  1855,  with  interest  semi-annually.  By  the 
condition  of  the  bond,  it  was  provided  that  in  case  default  should 
be  made  in  the  payment  of  the  interest,  "  or  any  part  thereof," 
for  the  period  often  days  after  the  sarm-  became  due,  the  whole 
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sum  should,  at  the  option  of  the  plaintiff,  become  due,  and  pay- 
able. The  complaint  states  that  the  bond  is  accompanied  by  a 
mortgage,  "with  the  same  condition  as  the  said  bond;  and  in 
case  of  default  in  the  payment  of  the  said  sum  of  money  or  any 
part  thereof,  the  said  plaintiff  was  empowered  to  sell  the  said 
mortgaged  premises,"  &c.,  and  that  the  interest  falling  due  in 
January  1852,  was  not  paid  within  the  ten  days,  &c. 

The  answer  denies  that  the  mortgage  contained  any  agreement 
that,  in  default  of  paying  the  interest,  the  principal  should  become 
due,  and  avers  that  the  mortgage  merely  provides  "  for  the  pay- 
ment of  two  hundred  and  fifty  dollars,  on  the  8th  day  of  July 
1855,  and  the  interest  thereon." 

'  The  plaintiff  has  demurred  to  this  answer,  and  now  asks  the 
court  to  give  him  judgment,  on  the  ground  that  the  condition  of 
the  bond  must  govern  and  control  the  mortgage. 

The  difficulty  in  the  way  of  granting  his  request  is,  that  the 
defendant  has  tendered  a  material  issue  as  to  the'contents  and 
purport  of  the  mortgage,-  and,  the  instrument  not  being  set  forth, 
I  must  assume,  on  this  argument,  that  the  answer  has  given  the 
correct  version  of  the  facts.  That  declares  explicitly  that,  by  the 
terms  and  true  construction  of  the  mortgage,  it  does  not  provide 
for  the  whole  sum  becoming  due  by  reason  of  a  failure  to  pay  in- 
terest. This  is  a  question  which  can  only  be  solved  by  a  pro- 
duction of  the  mortgage  on  the  trial. 

It  is  altogether  probable,  that  the  truth  of  the  case  is,  that  the 
bond  provides,  as  is  stated  in  the  complaint,  and  that  the  mort- 
gage is  given  in  the  ordinary  form  for  "  securing  the  payment 
of  the  said  sum  of  money,  according  to  the  condition  of  said 
bond;"  in  which  case  the  plaintiff,  perhaps,  is  correct  in  his 
construction.  But  I  can  not  act  upon  any  such  speculation.  No- 
thing short  of  the  actual  production  of  the  mortgage  will  enable 
the  court  satisfactorily  to  determine  the  issue. 

The  demurrer  must,  therefore,   be  overruled,  with  leave  to 
plaintiff  to  reply  on  payment  of  costs. 
VOL.  VIII.  3 
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SUPREME  COURT. 

BRADLEY  agt.  BAXTER  AND  OTHERS. 

The  act  of  March  26,  1849  known  as  the  FREE  SCHOOL  LAW,  held,  to  be  un- 
conttituitonal  and  void. 

And  the  whole  system  of  similar  legislation,  which  has  been  rapidly  increasing 
of  late  years  in  this  and  many  other  states  of  the  Union,  of  submitting  to 
the  people  to  determine  at  an  annual  election  whether  a  proposed  act  should 
or  not  become  a  law,  was  also  held  to  be  a  violation  of  the  spirit  and  mean- 
ing of  the  constitution.  The  law  making  power  of  this  state  is,  by  the  con- 
stitution (with  some  specified  exceptions)  vested  in  the  legislature,  conse- 
quently no  other  power  is  authorized  to  exercise  the  same  functions. 

This  kind  of  legislation  is  widely  different,  and,  indeed,  has  no  analogy  to  enact- 
ing conditional  laws.  The  circumstances  to  meet  which  such  laws  are 
enacted,  are  contingent  and  uncertain;  but  the  laws  themselves  express  the 
deliberate  will  of  the  law  making  power,  provided  the  circumstances  happen 
to  which  the  laws  are  intended  to  apply. 

(It  vrill  be  seen  that  this  decision  it  adverse  to  that  of  Johnson  agt.  Rich,  9 
Barb.  630.) 

Oswego  General  Term,  April  1853.  GRIDLEY,  ALLEN,  HUBBARD, 
and  PRATT,  Justices.  An  action  was  commenced  by  the  plaintiff 
against  the  defendants,  trustees  of  a  school  district  in  the  village 
of  Whitestown,  to  recover  for  property  taken  to  satisfy  a  dis- 
trict tax.  A  portion  of  the  tax  was  levied  under  the  Free  School 
Law  of  1849.  The  action  was  commenced  in  August  1850,  and 
tried  before  Judge  GRIDLEY,  and  a  verdict  given  for  the  plaintiff. 
Upon  appeal  by  the  defendants  to  the  general  term,  among  other 
points,  the  question  of  the  the  constitutionality  of  the  free  school 
act  was  involved. 

T.  H.  FLANDREAU,  for  Plaintiff. 

H.  DENIO  and  W.  TRACY,  for  Defendants. 

By  the  Court,  PRATT,  Justice. — Several  objections  were  taken 
upon  the  trial  of  this  cause,  to  the  regularity  of  the  proceed- 
ings on  the  part  of  the  district  in  levying  the  tax  in  question, 
which  it  is  not  necessary  for  me  to  examine,  as  we  all  concur  in 
the  conclusion  that  the  act  of  March  26th,  1849,  commonly 
termed  the  Free  School  Law,  under  the  provisions  of  which  a 
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•       . 

portion  of  the  tax  in  question  was  levied,  was  not  at  the  time  of 
such  levy,  a  binding  and  valid  law  of  the  state.  It  only  becomes 
necessary,  therefore,  forme  to  discuss  this  point  in  the  case,  and 
to  state  briefly  some  of  the  reasons  upon  which  our  conclusion  is 
based. 

Although  the  legislature  has  since  the  commencement  of  this 
suit  ratified  the  act,  and  legalized  all  proceedings  under  it,  so 
that  our  decision  can  not  affect  very  seriously,  or  extensively, 
existing  interests,  yet  we  did  not  arrive  at  such  conclusion  with- 
out a  deep-felt  sense  of  the  responsibility  which  the  court  would 
assume  in  pronouncing  unconstitutional  and  void,  not  only  this 
particular  act,  but  a  wnole  system  of  legislation  which  has  been 
rapidly  increasing  of  late  years,  in  this  and  many  of  the  other 
states  of  this  Union.  But  we  recognize  the  constitution  as  the 
paramount  law  of  the  state,  prescribing  the  fundamental  prin- 
ciples uppn  which  our  government  is  based;  and  when  a  case 
comes  before  the  courts,  involving  the  question  whether  those 
principles  have  been  violated  in  the  action  of  any  department  of 
the  government,  we  may  not  evade  the  responsibility  of  meeting 
the  question  firmly,  and  deciding  it  in^accordance  with  our  honest 
convictions  in  the  premises. 

As  I  understand  the  act  under  consideration,  and  the  method 
of  procedure  by  which  it  found  a  place  in  our  statute  books,  the 
simple  question  is  presented  whether  the  legislature  or  law 
making  power  of  the  state  is  vested  by  the  constitution  (with 
some  specified  exceptions),  exclusively  in  the  .legislature,  or 
whether  the  power  is  only  conferred  upon  that  body  to  be  ex- 
ercised or  not,  at  its  option — whether  the  obligation  and  duty 
rests  upon  that  body  alone  to  pass  upon  the  expediency  or  in- 
expediency of  all  proposed  laws — or  whether  it  may,  whenever 
it  may  deem  it  proper,  relieve  itself  from  such  responsibility  and 
refer  the  question  to  the  people  at  large  to  be  decided  at  the  bal- 
lot box;  the  legislature  acting  only  as  a  committee  to  draw  up 
the  law  in  due  fonri,  to  be  thus  presented  to  the  people,  or  some 
power,  other  than  themselves  to  adopt  or  reject  it. 

The  proposition  thus  presented  would  hardly  require  comment 
and  yet  the  act  in  question,  if  I  understand  it,  was  the  result  of 
precisely  this  kind  of  legislation.  I  am  aware  that  it  is  insisted, 
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and  was  strenuously  urged  upon  the  argument  that  the  legislature 
has  power  to  enact  conditional  laws — laws  to  take  effect  upon 
the  happening  of  some  future  unknown  and  contingent  event. 
Nobody  will  contest  this  proposition.  The  legislature  may  un- 
doubtedly provide  by  its  enactments,  for  anticipated  or  uncertain 
events,  which  may  or  may  not  happen.  Most  laws  are  intended 
to  be  prospective  in  their  operation  and  they  may  provide  in 
themselves  to  take  effect  only  on  the  happening-  of  some  uncer- 
tain  or  contingent  event.  Several  cases  of  that  kind  of  legisla- 
tion were  cited  upon  the  argument.  Some  were  cases  of  laws 
enacted  to  take  effect,  upon  the  performance  or  nonperformance 
of  some  act  by  a  foreign  government,  by  a  municipal  corpora- 
tion and  in  some  cases  by  an  individual.  But  in  none  of  these 
cases  was  the  act  of  the  legislature  made  to  take  effect,  upon  any 
decision  of  this  foreign  or  extraneous  power  upon  the  expediency 
of  the  act  itself.  Those  laws  wore  to  take  effect  upon  the 
happening  of  certain  events,  which  would  in  the  opinion  of  the 
legislature  or  law-making  power,  render  such  a  law  expedient  and 
proper  for  such  a  state  of  things.  The  circumstances,  to  meet 
which  such  laws  were  enacted,  were  contingent  and  uncertain; 
but  the  laws  themselves  expressed  the  delibrate  will  of  the  law- 
making  power;  provided  the  circumstances  should  happen  to 
which  the  laws  were  intended  to  apply. 

But  in  the  case  under  consideration,  the  subject  matter  upon 
which  the  law  in  question  was  to  operate,  was  neither  contin- 
gent nor  uncertain.  The  necessity  for  the  law  was  just  as  impe- 
rious before  the  decision  of  the  people  at  the  ballot  box  had  been 
ascertained  as  it  was  afterwards.  The  evils,  which  the  law  was 
designed  to  remedy,  were  neither  augmented  nor  diminished  by 
that  decision.  Everything,  so  far  as  (he  subject  matter  of  the 
law  was  concerned,  remained  in  fttatu  quo.  What  then  was  the 
condition  upon  which  the  law  was  to  take  effect?  What  was 
the  uncertain  and  contingent  event  upon  the  happening  of  which 
it  was  to  become  a  valid  and  binding  law?  It  was  simply  no 
more  or  less  than  the  decision  of  the  people  at  the  ballot  box  upon 
the  expediency  of  the  law  itself.  In  fine  it  was  submitting  to 
them,  the  question  of  the  adoption  or  rejection  of  the  proposed 
law.  It  was  creating  a  new  legislative  power,  which  should 
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excercise  one  of  the  most  important  functions  in  legislation,  to 
wit:  the  final  decision  of  the  question  of  the  adoption  or  rejec- 
tion of  a  proposed  bill. 

The  act  in  question,  when  it  came  from  the  hands  of  the  governor 
with  his  signature  attached,  did  not  necessarily  express  the 
will  of  a  single  member  of  either  house  upon  the  subject  matter 
of  the  law.  It  expressed  this  much  and  no  more:  That  it  was 
the  will  of  the  legislature  that  the  question  be  submitted  to  the 
people  at  large  to  decide,  whether  it  should  become  the  law  of 
the  state  or  not.  The  governor  by  signing  it  only  approved  of 
thus  submitting  the  question  to  the  people.  The  language  of 
the  act  itself  shows  clearly  that  such  was  the  intention  of  its  fra- 
mers.  (Sec.  10.)  "The  electors  shall  determine  by  ballot  at  the 
annual  election  to  be  held  in  November  next  wrhether  this  act 
shall  or  not  become  a  law."  It  will  be  seen  by  this  provision  that 
the  question  upon  the  final  passage  of  the  bill  was  to  be  taken  at 
the  polls. 

And  the  provisions  of  the  act,  prescribing  the  heading  and 
form  of  the  ballots,  and  the  effects  which  should  result  upon  the 
majority  of  votes  being  for  or  against  the  law,  show  clearly,  that 
the  members  of  the  legislature  intended  to  evade  the  responsi- 
bility of  passing  upon  the  question,  whether  the  act  should  or 
should  not  become  a  law.  No  member  of  that  body  who  voted 
for  the  bill  in  its  several  stages  through  the  two  houses,  could 
be  charged  with  any  inconsistency  of  conduct  for  being  found  op- 
posing it  at  the  polls,  or  vice  versa.  No  member  had  voted  for 
a  free  school  law,  but  simply  to  submit  the  question  to  the  people 
and  to  confer  on  them  the  power  to  pass  or  reject  the  bill.  The 
question  then  recurs:  Is  this  kind  of  legislation  within  the  spirit 
and  meaning  of  the  Constitution? 

It  is  conceded  that  it  is  not  expressly  forbidden  by  that  instru- 
ment; but  is  it  not  forbidden  by  a  necessary  and  reasonable  im- 
plication? 

'Every  government,"  says  an  able  writer  upon  constitutional 
law,  "  must  include  within  its  scope,  at  least  if  it  is  to  possess 
suitable  stability  and  energy,  the  exercise  of  the  three  great 
powers  upon  which  all  governments  are  supposed  to  rest;  viz: 
the  executive,  the  legislative,  and  the  judicial  powers.  The 
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manner  and  extent  in  which  these  powers  are  to  be  exercised, 
and  the  functionaries  in  whom  they  are  vested  constitute  the 
great  distinctions  which  are  known,  in  the  forms  of  government" 
(Story  on  Const.,  Book  2,  p.  1).  In  the  states  of  this  Union, 
whilst  all  the  powers  of  government  are  supposed  to  emanate 
from  the  people,  and  to  be  exercised  for  their  benefit,  there  is  no 
principle  more  fundamental  nor  more  universally  recognized  dur- 
ing their  whole  history  than  that  these  powers  are  not  to  be  excer- 
cised  by  the  people  directly,  but  by  representative  bodies,  selected 
from  the  people  to  represent  them  in  this  respect.  This,  and 
the  separation  of  the  great  powers  of  government  into  different 
departments,  to  be  exercised  by  separate  and  distinct  function- 
aries lie  at  the  very  foundation  of  every  state  government. 

Not  a  state  in  the  Union  is  there  that  does  not  recognize  these 
principles  as  primary  and  fundamental,  the  very  foundation  upon 
which  the  permanency  and  stability  of  its  institutions  rest. 

The  patriots  and  statesman  who  laid  the  foundations  of  these 
noble  political  edifices  of  which  we  are  all  now  so  justly  proud — 
of  these  institutions  of  government  which  should  secure  to  each 
individual  however  humble  all  the  freedom,  compatible  with  the 
general  welfare  and  safety,  were  quite  as  solicitous  to  guard 
against  the  evils  necessarily  connected  with,  and  growing  out  of 
a  consolidated  democracy,  as  those  of  an  absolute  monarchy. 
The  one  was  deemed  quite  as  inconsistent  as  the  other  with  that 
great  idea  which  was  the  pole  star  of  all  their  efforts  and  all  their 
aspirations;  Liberty  regulated  by  law. 

It  can  not  be  necessary  for  me  to  go  into  an  extended  discus- 
sion of  the  importance  of  this  representative  principle  to  a  free 
government,  and  of  the  necessity  of  guarding  and  cherishing  it 
as  the  sheet  anchor  of  the  permanency  and  stability  of  our  free 
institutions,  and  of  their  efficiency  in  securing  the  great  objects 
of  all  good  governments,  to  wit:  the  happiness  and  prosperity  of 
the  people. 

These  questions  have  been  so  often  discussed  by  others  much 
more  able  to  do  them  justice  than  myself,  that  the  task  is  unneces- 
sary. The  reports  of  the  convention  that  framed  the  constitu- 
tion of  the  United  States,  and  the  public  documents  of  that  day, 
are  full  of  able  discussions  upon  this  subject,  and  I  may  also 
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refer  to  the  opinions  of  the  judges  in  two  recent  decisions  in  the 
highest  courts  of  the  states  of  Pennsylvania  and  Delaware,  which 
I  shall  have  occasion  hereafter  to  cite.  It  only  becomes  necessary, 
therefore,  I  apprehend,  to  examine  and  ascertain  whether  these 
fundamental  principles  are  secured  to  us  by  the  constitution,  or 
whether  they  are  left  by  that  instrument  to  the  ever  shifting  and 
ever  changing  legislation  of  the  state.  Assuming  that  this 
representative  principle  lies  at  the  foundation  of  our  government, 
and  that  the  constitution  was  designed  to  designate  the  function- 
aries by  whom,  and  the  manner  and  form  in  which  it  shall  be 
carried  into  executjon,  tKe  question  I  apprehend  will  be  found  not 
difficult  of  solution. 

Upon  examining  that  instrument  we  find  the  executive,  legis- 
lative and  judicial  powers  of  government  properly  distributed 
to  separate  bodies,  and  the  necessary  power  delegated  to  each. 
In  this  distribution  the  legislative  power  of  the  government  is 
declared  to  be  vested  in  a  senate  and  assembly.  The  number 
cbmposing  each  branch  is  fixed,  and  the  manner  of  their  election 
and  the  duration  of  the  term  of  office  is  prescribed. 

The  number  necessary  to  constitute  a  quorum  for  the  transac- 
tion of  business,  the  number  necessary  to  pass  the  different  kinds 
of  laws  is  there  designated — the  form  of  the  enacting  clause  of 
all  laws  is  given,  and  freedom  of  debate  secured. 

The  provision  of  that  instrument  that  the  legislative  power  of 
the  government  shall  be  vested  in  a  senate  and  assembly,  of 
itself  would  seem  to  preclude  the  idea  that  there  is  any  other 
power  authorized  to  exercise  the  same  functions.  Especially 
when  we  observe  the  care  which  the  framers  of  that  instrument 
have  taken  in  organizing  these  bodies,  and  in  providing  rules  by 
which  the  merits  of  proposed  laws  may  there  be  discussed  freely, 
and  by  which  no  law  can  be  passed  without  a  concurrence  of  a 
majority  of  those  elected  to  each  branch,  we  can  not  resist  the  con- 
clusion that  it  was  the  design  of  the  constitution  to  vest  the  law- 
making  power  in  the  legislature  and  no  where  else.  It  is  true 
that  the  governor  is  endowed  with  a  qualified  veto,  and  in  seme 
peculiar  cases  the  power  is  given  to  the  legislature  to  refer  cei- 
tain  great  financial  questions  to  the  people.  These  are  specific 
power^,  defined  by  the  constitution  itself,  and  afford  in  my  opinion 
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no  authority  to  the  legislature  to  refer  to  the  people  other  matters,. 
over  which  no  such  power  is  granted.  As  to  such  matters,  the 
exclusive  right  to  legislate  is  vested  in  that  body  and  that  'alone. 

Whence,  then,  is  the  authority  derived  tor  the  legislature  to 
divest  itself  of  this  power?  The  mandates  of  the  constitution  are 
as  binding  upon  the  people  in  their  sovereign  as  in  their  individual 
capacity.  If  by  the  fundamental  law  the  power  to.  make  the 
necessary  laws  of  the  country  be  delegated  to  the  legislature,  the 
people  can  not,  except  by  changing  the  constitution,  resume  the 
power. 

Again  it  is  a  well  settled  principle  that  where  a  trust  or  confi- 
dence is  confided  to  any  person  or  class  of  persons  the  trustees 
can  not  delegate  that  trust  to  others.  And  what  trust,  what  confi- 
dence is  more  sacred,  more  responsible  than  the  power  to  make 
the  laws  of  a  free  people? 

The  power  is  not  only  delegated  to  the  two  branches  of  the 
legislature,  but  there  is  an  obligation — a  duty  imposed  upon  them 
to  make  all  such  laws  as  art  necessary  and  proper  for  the  interests 
of  the  people,  and  good  order  of  the  body  politic — a  duty  from 
•which  they  may  not  discharge  themselves  except  by  faithfully 
and  honestly  discharging  that  duty.  If  they  may  discharge  them- 
selves from  the  responsibilities  which  the  constitution  has  de- 
volved upon  them  in  one  case,  they  may  in  another,  and  this  most 
important  of  all  the  functions  of  government  is  entirely  afloat, 
vesled,  in  fact,  nowhere.  If  a  bill  may  in  this  manner  be  sub- 
mitted to  a  vote  of  the  people  at  the  ballot  box  for  adoption  or 
rejection,  it  may,  so  far  as  legislative  power  is  concerned,  be 
submitted  to  the  vote  of  a  mass  convention. 

Indeed  it  may  be  a  question  whether  this  would  not  of  the  two 
be  the  preferable  method. 

There  would  surely  be  a  better  opportunity  for  discussing  the 
merits  of  the  proposed  law,  and  for  consultation  among  the  people 
from  the  different  sections  of  the  state.  Besides,  history  furnishes 
a  precedent  somewhat  similar  in  character  in  the  Athenian  re- 
public where  laws  were  framed  by  the  senate  to  be  submitted 
to  an  assembly  of  the  whole  people. 

But  perhaps  a  mode  of  procedure  still  less  objectionable  might 
be  suggested.  The  laws  might  be  passed  by  the  legislature  to 
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take  effect  or  not  upon  the  approval  or  disapproval  of  a  select  num- 
ber of  persons  designated  in  the  act,  thus  creating  a  power  in 
the  state  not  entirely  dissimilar  to  the  old  council  of  revision. 

Other  methods  of  relieving  the  legislature  from  the  responsi- 
bility which  rests  upon  its  members  might  be  suggested,  but  per- 
haps those  already  suggested,  are  sufficient.  The  right  to  legis- 
late in  this  manner  was  placed  upon  the  argument,  almost  if  not 
entirely  upon  the  assumption  that  the  legislature  was  authorized 
to  pass  conditional  laws — thereby  assuming  that  the  nature  of 
the  condition  could  not  affect  the  question.  If  this  assumption 
be  true  then  it  necessarily  follows  that  the  submission  to  the  vote 
of  a  mass  convention,  to  a  select  body  of  men,  or  even  to  a  foreign 
potentate,  may  be  made  the  subject  of  a  valid  condition. 

But  why  should  this  method  of  procedure  be  confined  to  the 
law-making  power  of  the  government?  Why  not  extend  it  to 
the  executive  and  judicial  departments?  The  functions  of  govern- 
ment which  the  latter  are  called  upon  to  discharge,  are  no  more 
sacred,  no  more  important,  than  those  devolving  upon  the  legis- 
lative departments,  and  the  constitution  is  no  more  explict  in 
defining  and  limiting  their  powers  and  duties. 

The  governor  is  vested  by  the  constitution  with  the  pardoning 
power,  and  this  includes  the  power  to  grant  in  proper  cases  con- 
ditional pardons. 

But  can  it  be  inferred  from  this  that  he  may  grant  a  pardon  to 
be  valid  or  void  as  the  people  might  vote  for  or  against  the  par- 
don at  the  next  general  election?  Would  a  pardon  be  valid  even 
that  should  take  effect  upon  condition  that  the  legislature  should 
approve  of  it  ? 

The  courts  of  law  sometimes  make  conditional  orders  and 
sometimes  conditional  judgments,  but  have  they  the  power  or 
could  the  legislature  give  them  the  power  to  give  judgments  to 
take  effect  or  not,  as  the  people  of  the  state  or  as  particular  local- 
ities might  vote  upon  the  merits  of  the  case? 

Suppose  our  new  Code,  among  other  reforms  should  contain  a 
provision  that  in  a  given  class  of  cases  the  courts  might  pro- 
nounce conditional  judgments,  to  be  valid  or  void,  for  the  plaint- 
iff or  defendant,  as  the  people  at  the  next  general  election  should 
determine!  There  is  no  restriction  in  express  terms  in  the  con_ 
VOL.  VIII.  4 
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stitution  upon  the  power  of  the  legislature  in  this  respect,  yet  it 
•would  be  so  palpably  contrary  to  its  whole  scope  and  meaning, 
so  utterly  subversive  of  the  genius  and  theory  of  our  institutions, 
that  even  the  sanctity  that  is  thrown  around  the  Code  itself  would 
scarcely  shield  such  an  innovation  upon  the  present  practice  from 
universal  condemnation  as  being  in  direct  conflict  with  the  con- 
stitution. And  still  I  am  unable  to  perceive  wherein  it  would 
differ  in  principle  from  the  case  under  consideration.  In  either 
case  the  exercise  in  this  manner  of  the  functions  vested  in  any 
department  of  the  government  would  be  utterly  subversive  of  the 
primary  principles  of  a  representative  government,  and  would  be 
a  fearful  stride  towards  that  worst  of  all  despotisms,  a  consolidated 
democracy.  It  appears  to  me  perfectly  manifest,  therefore,  that 
such  legislation  is  in  direct  conflict  with  the  constitution. 

So  far  as  there  is  any  authority  in  the  books  directly  upon  the 
question  the  preponderance  is  decdedly  in  favor  of  the  conclusion 
to  which  I  have  come.  In  this  state,  our  court  sitting  in  the 
seventh  district — two  justices  against  one  have  held  the  act  in 
question  constitutional.  Justice  JOHSNON,  who  gave  the  prevail- 
ing opinion,  concluded  that  the  legislature  had  no  power  to  sub- 
mit directly  to  the  people  the  question  whether  a  proposed  act 
should  or  should  not  become  a  law,  but  he  upheld  this  law  on  the 
assumption  that  the  legislature  had  the  right  to  pass  conditional 
laws,  and  that  by  putting  this  act  in  that  form  they  were  enabled 
to  evade  the  objection  (Johnson  vs.  Rich,  9  Barb.  630).  With  all 
due  deference,  it  seems  to  me  that  the  scope  and  object  of  the 
legislature  should  be  regarded  rather  than  the  form  of  the  thing, 
especially  when  that  object  is  apparent  and  manifest  upon  the 
act  itself.  • 

But  the  court  sitting  in  the  third  district  has  held,  as  I  am  in- 
formed, the  act  unconstitutional  in  a  case  not  yet  reported. 

These  cases,  one  or  both,  are  now  pending  in  the  Court  of  Ap- 
peals. 

This  kind  of  legislation  has  been  expressly  condemned  in  two 
cases,  directly  in  point  in  the  highest  courts  of  Pennsylvania  and 
Delaware  (Parker  vs.  Commonwealth,  6  Burr  507;  Rice  vs. 
Foster,  4  Harrington,  479).  In  the  latter  state  the  question 
•was  decided  by  a  concurrence  of  all  the  judges  of  the  Court  of 


NEW-YORK  PRACTICE  REPORTS.  27 

Bradley  agt.  Baxter  and  others. 

Appeals,  composed  of  the  chancellor  and  the  judges  of  the  highest 
law  court  of  the  state,  after  argument  by  the  most  eminent  counsel 
in  the  state.  The  decision  by  the  Supreme  Court  of  Pennsylvania 
was  made  by  a  majority  vote.  In  both  cases  the  several  opinions 
of  the  judges  are  characterized  by  great  ability,  and  exhibit  a 
thorough  examination  of  the  fundamental  principles  of  our  free 
institutions,  as  well  as  the  general  principles  of  political  phi- 
losophy. I  would  refer  to  those  opinions  as  containing  the  dis- 
cussion and  illustration  of  many  points  applicable  to  this  case, 
which,  from  the  fact  that  they  are  there  so  fully  discussed,  I  have 
not  deemed  it  necessary  to  notice  here. 

It  is  claimed  that  the  legislature  had  by  subsequent  legislation 
ratified  this  act  before  the  commencement  of  this  suit.  If  this 
act  at  the  time  it  was  passed  was  void,  for  the  reason  that  it  did 
not  contain  an  expression  of  the  legislative  will  upon  the  subject 
matter  of  the  act,  I  do  not  perceive  how  an  amendment  of  the 
act,  unless  made  upon  some  point  necessarily  requiring  the  ex- 
pression of  the  legislative  will  upon  the  expediency  of  the  act 
itself,  can  be  held  to  ratify  it. 

The  legislature  in  passing  the  act  with  a  provision  to  submit 
the  question  to  a  vote  of  the  people,  assumed  that  the  legislature 
as  well  as  the  people,  were  vested  with  a  power  which  we  hold 
they  do  not  possess.  In  amending  the  act,  we  have  the  right  to 
suppose  that  they  still  labored  under  the  same  impression. 

They  therefore  only  intended  to  amend  what  they  supposed  to 
be  a  valid  law  of  the  land  and  not  to  take  the  responsibility  of 
reenacting  the  law  itself.  An  amendment  made  under  such 
circumstances  can  not  have  the  effect  to  make  a  void  law  valid. 

And  as  to  the  subsequent  act,  the  title  of  which  reads,  "  An 
act  to  submit  to  the  people  at  the  next  annual  election,  the 
question  of  the  repeal  of  the  act  establishing  free  schools  through- 
out the  state,"  it  is  so  palpably  unconstitutional,  even  within  the 
reasoning  of  my  brother  JOHNSON,  in  Johnson  vs.  Rich,  cited 
above,  that  it  will  scarcely  be  claimed  it  could  have  any  ratify- 
ing effect  upon  another  unconstitutional  law. 

The  judgment  at  the  special  term  must,  therefore,  be  affirmed. 


of 
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An  antwer  is  insufficient,  if  it  denies  merely  upon  information  an  allegation, 
the  truth  or  falsity  of  which  is  within  the  defendant's  own  knowledge. 

It  is  also  insufficient  if  it  allege  merely  that  the  defendant  has  not  sufficient 
knowledge  on  the  subject  to  form  a  belief,  without  referring  to  his  inform- 
ation. 

It  is  only  when  he  has  neither  knowledge  nor  information  to  enable  him  to 
form  a  belief  on  the  subject,  that  he  can  controvert  an  allegation  under  this 
provision  of  the  Code. 

.Albany  Special  Term,  September  1852.  Motion  to  strike 
out  part  of  the  defendant's  answer.  The  complaint  alleges  that 
on  the  19th  of  March  1852,  the  plaintiffleased  to  the  defendants 
certain  premises  in  the  city  of  New  York,  for  the  term  of  ten 
years  from  the  first  day  of  May;  that  the  defendants  agreed  to  pay 
the  extra  insurance  on  the  premises,  if  the  rate  should  be  higher 
by  reason  of  the  defendants  using  the  premises  for  purposes  differ- 
ent from  that  for  which  they  were  used  at  the  time  of  the  execution 
of  the  lease;  and,  if  the  plaintiff  should  pay  such  extra  insurance, 
that  they  would  refund  the  same  on  demand.  The  complaint 
further  states  that  the  defendants  upon  taking  possession  under 
their  lease,  converted  a  part  of  the  dwelling  house,  which  had 
before  been  used  as  a  private  boarding  house  and  occupied  by  a 
family,  into  a  refreshment  saloon  and  billiard  room,  and  rented 
the  stable  upon  the  premises  for  a  public  livery  stable,  whereby 
the  rate  of  insurance  was  increased.  The  plaintiff  further  alleges 
that  he  was  obliged  to  pay  one  hundred  and  eight  dollars  by 
reason  of  the  increased  rate  of  insurance;  that  before  paying 
such  insurance,  he  gave  notice  to  the  defendants  that  he  would  be 
obliged  to  pay  the  same  on  account  of  the  change  in  the  mode 
of  occupying  the  premises,  and  the  defendants  then  authorized 
him  to  effect  such  insurance  upon  the  best  terms  he  could.  The 
plaintiff  claimed  judgment  for  the  sum  paid  by  him  for  such  extra 
premium. 

Those  parts  of  the  answer  embraced  in  this  motion  are  as 
follows:  "  As  to  whether  the  said  premises  previous  to  the  entry 
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in  and  upon  the  possession  of  said  premises,  by  the  Said  defend- 
ants, had  been  used  as  a  private  boarding  house  and  occupied  by 
a  family,  as  in  said  complaint  alleged,  they  have  not  sufficient 
knowledge  to  form  a  belief;  and  they  therefore  controvert  the 
said  allegation  in  said  complaint  made."  Another  similar  allega- 
tion in  relation  to  the  change  in  the  mode  of  occupying  the  pre- 
mises, and  the  allegation  that  the  defendants  had  notice  of  the 
increased  rate  of  insurance,  and  authorized  the  plaintiff  to  effect 
the  insurance  upon  the  best  terms  he  could,  \vere  controverted  in 
the  same  form. 

J.  EDWARDS,  for  Plaintiff. 
0.  D.  SWAN,  for  Defendants. 

HARRIS,  Justice. — There  are  three  forms  in  which  a  defendant 
may  put  in  issue  the  allegations  of  the  complaint.  The  first  is, 
when  the  fact  alleged  is  a  matter  within  the  personal  knowledge 
of  the  defendant.  The  second  is,  when  the  matter  alleged  is  net 
within  the  personal  knowledge  of  the  defendant,  but  relying 
upon  his  information,  he  either  believes  or  does  not  believe  the 
allegation  to  be  true.  The  third  is,  when  he  has  no  such  know- 
ledge or  information  as  will  enable  him  to  form  a  belief,  whether 
the  allegation  is  true  or  not.  These  forms  of  pleading  may  not 
be  indiscriminately  adopted.  If  the  matter  alleged  is  such  as 
must,  from  its  very  nature,  be  within  the  defendant's  own  per- 
sonal knowledge,  he  can  not  deny  it  upon  information  merely. 
If  it  be  a  matter  in  respect  to  which  he  has  no  personal  know- 
ledge, he  must  deny  it  upon  his  information,  if  he  have  such  in- 
formation as  enables  him  to  say  he  believes  it  to  be  untrue.  When 
he  is  unable,  either  from  his  own  knowledge  or  upon  any  inform- 
ation he  has  received,  to  say  whether  the  allegation  is  true  or 
not,  he  may  say  so,  and  this  will  be  sufficient  to  put  the  allega- 
tion in  issue.  The  answer  will  be  insufficient,  if  it  denies 
merely  upon  information  an  allegation,  the  truth  or  falsity  of 
which  is  within  the  defendant's  own  knowledge.  So  also,  it 
will  be  insufficient,  if  it  allege  merely  that  the  defendant  has  not 
sufficient  knowledge  on  the  subject  to  form  a  belief,  without 
referring  to  his  information.  It  is  only  when  he  has  neither 
knowledge  nor  information  to  enable  him  to  form  a  belief  on 
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the  subject,  that  he  can  controvert  an  allegation  under  this  pro- 
vision of  the  Code. 

Tested  by  these  rules,  those  portions  of  the  answer  which  the 
plaintiff  moves  to  strike  out,  are  obviously  defective.  Whether 
the  plaintiff  gave  the  defendants  notice  that  the  rate  of  insurance 
would  be  increased,  and  whether,  upon  receiving  such  notice, 
they  gave  the  plaintiff  the  authority  stated  in  the  complaint,  are 
matters  which  must  be  within  the  personal  knowledge  of  the 
defendants.  They  were  bound  therefore,  unless  they  would  ad- 
mit the  allegations,  to  deny  them  positively.  It  was,  to  say  the 
least,  an  evasion  for  the  defendants  to  controvert  these  allega- 
tions by  saying  they  had  not  sufficient  knowledge  to  form  a  be- 
lief in  respect  to  them. 

But  all  three  of  the  paragraphs  to  which  the  motion  applies 
are  defective  for  another  reason.  In  each  instance,  the  defend- 
ants state  that  they  have  not  sufficient  knowledge  to  form  a 
belief,  and  therefore  they  controvert  the  allegation.  The  de- 
fendants only  speak  of  their  want  of  knowledge.  Before  they 
can  be  allowed  thus  to  controvert  an  allegation,  they  must  declare 
not  only  their  want  of  knowledge,  but  their  want  of  information 
also.  It  may  well  be  that  the  defendants  could  not  say  they  had 
no  sufficient  knowledge  or  information  to  enable  them  to  form 
a  belief  whether  the  allegations  they  were  answering  were  true 
or  not  We  have  seen  that  it  is  only  when  there  is  an  absence 
of  such  knowledge  or  information  that  this  mode  of  answering  is 
allowable. 

The  motion  must  be  granted,  with  costs,  but  with  liberty  to 
the  defendants  to  amend  their  answer  within  twenty  days  after 
service  of  a  copy  of  the  order  upon  this  decision. 
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Where  a  cause  is  tried  before  a  judge  at  the  circuit  without  a  jury,  who  suo- 
sequently  files  his  decision,  an  application  can  not  afterwards  be  made  for 
an  extra  allowance  to  another  judge,  presiding  at  a  different  court.  Such 
application  ought  to  be  made  at  the  trial  of  the  cause. 

It  seems,  that  the  statute  does  not  authorize  the  court  to  make  an  extra  allow- 
ance in  an  action  brought  to  set  aside  a  voluntary  assignment. 

Albany  Special  Term,  March  1853.  This  cause  was  tried 
before  Justice  HARRIS,  without  a  jury,  in  November  1852,  and  a 
decision  made  therein  on  the  13th  January  1853,  by  which  the 
complaint  was  dismissed  without  costs  as  to  defendant  Betts,  and 
with  costs  as  to  the  defendant  Smith.  The  defendant  Smith, 
now  moves  for  an  extra  allowance  of  costs  under  section  308 
of  the  Code,  and  excuses  his  delay  in  making  the  application  on 
the  ground  of  professional  engagements. 

HENRY  SMITH,  in  Person,  Defendant. 

S.  STEVENS,  for  Plaintiff. 

PARKER,  Justice. — Rule  82  declares  that  applications  of  this 
description  can  only  be  made  to  the  court  before  which  the  trial 
is  had,  or  the  judgment  rendered.  This  does  not  mean  that  if 
the  trial  is  in  the  Supreme  Court,  the  application  must  be  made 
in  that  court  Such  a  provision  would  be  quite  unnecessary, 
for  no  lawyer  would  think  of  applying  to  any  other  than  the 
Supreme  Court  for  such  allowance.  It  was  intended  by  the  rule 
that  the  question  of  extra  allowance  should  be  determined  by  the 
judge  who  tried  the  cause,  who  must  necessarily  be  most  com- 
petent, from  his  knowledge  of  its  character,  to  decide  upon  the 
propriety  of  the  application,  and  the  extent  to  which  the  allow- 
ance should  be  made,  if  made  at  all.  It  was  also  a  leading 
object  of  the  rule  to  prevent  the  abuse  which  had  already  been 
attempted,  of  attorneys  running  around  to  inquire  out  and  select 
a  judge  for  the  application,  in  the  hope  of  finding  one  who 
might  prove  to  be  more  facile  than  his  brethren,  in  yielding  to 
these  too  often  extravagant  demands  for  extra  allowance.  It 
was  hoped  that  by  this  restriction  some  of  the  evils  growing  out 
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of  this  most  objectionable  provision  of  the  Code,  might  be 
guarded  against,  though  it  is  certain  that  no  uniformity  of  prac- 
tice, or  of  opinion,  can  ever  be  attained  under  it. 

The  language  of  the  rule  sufficiently  indicates  the  object  above 
stated.  If  a  cause  be  tried  at  a  circuit  court  in  Schoharie,  the 
successful  party  can  not  apply  at  a  circuit  court  in  Albany  for 
an  extra  allowance.  Nor  can  such  application  be  made  at  a 
special  term  or  at  a  subsequent  circuit,  even  in  Schoharie,  but 
"  only  to  the  court  before  which  the  trial  is  had;"  that  is,  it 
must  be  made  at  the  circuit  or  court  at  which  the  cause  was 
tried  (Dyckman  agt.  McDonald,  5  How.  Pr.  R.  121). 

In  this  case  no  application  for  an  extra  allowance  was  made 
to  Justice  HARRIS,  by  counsel  on  either  side  at  the  time  the  cause 
was  submitted,  nor  did  the  counsel  ask  to  have  that  question 
reserved  by  the  judge  for  subsequent  argument  or  further  con- 
sideration, and  the  application  can  be  made  at  no  other  court. 

In  The  People  vs.  Clarke  (11  Barb.  R.  337),  an  extra  allow- 
ance was  made  by  Justice  WILLARD,  in  a  cause  which  had  been 
previously  decided  by  Justice  CADY.  But  no  objection  appears 
to  have  been  taken,  and  no  reference  made  to  the  rule,  and  the 
question  may  have  been  submitted  to  Justice  WILLARD,  by  the 
consent  and  for  the  convenience  of  counsel. 

The  last  clause  of  the  rule  was  designed  to  enable  a  party  who 
had  succeeded  in  a  cause  tried  before  a  referee,  to  apply  for  an 
extra  allowance  at  a  special  term  of  the  court  (Sackett  agt. 
Bull,  4  How.  Pr.  R.  71).  This  was  necessary  for  the  reason 
that  no  such  application  could  be  made  to  the  referee.  The 
motion  must  be  therefore  denied. 

I  am  inclined  to  think  there  is  another  good  answer  to  the 
motion.  The  action  is  said  to  have  been  brought  for  the  pur- 
pose of  setting  aside  a  voluntary  assignment.  An  additional 
allowance  is  not  given  under  the  first  clause  of  the  308th  section, 
except  when  the  action  is  brought  for  the  recovery  of  money,  or 
of  real  or  personal  property.  In  an  action  purely  equitable,  no 
extra  allowance  can  be  made,  unless  it  comes  under  the  latter 
clause  of  the  section,  which  is  clearly  inapplicable  to  this  case. 
But  this  point  was  not  raised  on  the  argument,  and  the  motion 
is  denied  on  the  other  ground,  but  without  costs. 
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The  dismissal  of  a  complaint,  on  motion  at  a  special  term,  for  want  of  pro- 
secution, is  a  judgment  in  the  action  in  favor  of  the  defendant. 

In  such  case  defendant  is  entitled  to  $5  for  proceedings  before  trial,  and  $10 
may  be  allowed  on  the  motion.  But  defendant  is  not  entitled  to  $7  for  sub- 
sequent proceedings,  nor  to  a  trial  fee  on  the  dismissal  of  the  complaint. 

The  clerk  in  such  case  is  not  entitled  to  a  trial  fee  of  $1,  nor  to  any  charge 
for  entering  the  order,  but  may  charge  50  cents  for  entering  judgment. 

Albany  Special  Term,  March,  1853.  This  was  a  motion  for 
readjustment  of  costs.  The  complaint  was  dismissed  "  with  costs," 
as  to  defendant  Dick,  at  the  last  December  special  term,  for  the 
reason  that  the  defendant  had  not  brought  the  action  to  trial 
according  to  the  course  and  practice  of  the  court. 

The  following  costs  were  allowed  on  adjustment 

Costs  of  proceedings  before  trial, $5'00 

Subsequent  proceedings  before  trial, 7*00 

November  Cicrcuit,  Schoharie  co.,  cause  on  calendar,--     10*00 

Motion  to  dismiss  complaint, 10*00 

Clerk's  fees  on  motion  to  dismisss  complaint,    1*00 

Clerk  for  certified  copy  order,  two  folios, 10 

entering  order,  two  folios, 12 

judgment, ._ 50 

commissioner's  fees  for  taking  four  affidavits,.          50 
postages  paid  and  prospective 57 

The  cause  had  never  been  noticed  for  trial  at  the  circuit  by 
the  plaintiff,  or  by  the  defendant  Dick.  It  had  once  been  noticed 
and  put  on  the  calendar  by  another  defendant  as  to  whom  the 
complaint  had  been  dismissed. 

H.  SMITH,  for  Plaintiff. 

J.  H.  REYNOLDS,  for  Defendant. 

PARKER,  Justice. — The  dismissal  of  the  complaint  was  a  judg 
ment  in  favor  of  the  defendant  and    entitled  him   to  recover 
whatever  items  of  costs  are  given  by  the  Code  for  services  ren 
VOL.  VIII.  5 
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dered.  The  first  item  of  $5,  for  proceedings  before  notice  of 
trial  was  properly  allowed.  The  charge  of  $7,  was  improperly 
allowed.  That  is  only  chargeable  for  services  rendered  after 
notice  of  trial  and  before  trial,  and  as  to  this  defendant,  the 
cause  had  never  been  noticed  for  trial.  For  the  same  reason  the 
circuit  fee  of  $10  was  not  chargeable.  The  cause  had  been  put 
on  the  calendar  on  the  notice  of  another  defendant.  It  was  never 
on  the  calendar  as  between  these  parties. 

The  only  objection  to  the  allowance  of  the  charge  of  $10  on 
the  motion  to  dismiss  the  complaint,  is  that  the  amount  of  costs 
is  not  specified  in  the  rule  dismissing  the  complaint.  But  the 
omission  was  undoubtedly  clerical,  as  the  order  was  granted 
"  with  costs."  I  shall,  therefore,  allow  an  amendment  by  insert- 
ing the  words  "  ten  dollars,"  so  that  it  will  read  "  with  ten  dol- 
lars costs."  It  was  claimed  that  $12  should  have  been  allowed 
as  a  trial  fee  on  the  dismissal  of  the  complaint.  But  there  was 
no  trial.  A  trial  is  the  judicial  examination  of  the  issues  between 
the  parties  (Code,  §252).  Here  was  no  examination  whatever 
of  the  issues,  but  the  bill  was  dismissed  merely  because  the 
plaintiff  had  neglected  to  bring  the  issues  to  trial.  It  is  other- 
wise where  the  plaintiff  applies  for  judgment  on  the  ground  of  the 
frivolousness  of  a  demurrer,  answer  or  reply  (Code,  §247;  7  How. 
Pr.  R.  396).  In  the  latter  case,  there  is  necessarily  a  judicial 
examination  of  the  issues. 

There  being  no  trial,  the  clerk  was  not  entitled  to  the  charge 
of  $1,  nor  to  any  charge  for  entering  the  order.  But  he  had  a 
right  to  charge  for  the  copy  of  the  order  at  five  cents  per  folio,  and 
fifty  cents  for  entering  judgment. 

There  must  be  a  readjustment  of  the  costs  according  to  the 
directions  above  given,  neither  narty  to  have  costs  of  this  motion. 
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After  a  judgment  of  foreclosure,  directing  that  the  purchaser  be  let  into  pos- 
session, and  a  sale  of  the  premises,  the  purchaser  on  proof  that  he  has  ex- 
hibited the  sheriff's  deed  and  the  order  confirming  the  sale,  to  the  party  in 
possession,  and  demanded  the  possession  of  the  premises,  is  entitled  exparte 
to  an  order  for  a  writ  of  assistance.  No  notice  of  the  application  therefor 
is  necessary. 

A  grantee  of  the  purchaser  is  entitled  to  the  same  remedy,  on  the  further  proof 
that  the  deed  from  the  purchaser  to  him  has  also  been  exhibited  to  the  party 
in  possession. 

An  equitable  claim  by  judgment  creditors  against  the  tenant  in  possession,  and 
affecting  ,the  premises,  can  not  be  heard  upon  a  motion  for  a  writ  of  assist- 
ance OF  motion  to  vacate  such  writ. 

Monroe  Special  Term,  January  1853.  This  action  was  in- 
stituted in  August  1849,  to  foreclose  a  mortgage  executed  by  the 
defendant  Legg  to  the  plaintiffs  upon  a  dwelling  house  and  about 
six  acres  of  land  situated  in  the  fifth  ward  of  the  city  of  Rochester. 
A  judgment  of  foreclosure  in  the  usual  form  was  entered  some 
time  prior  to  the  13th  day  of  May  1850.  None  oi  the  defend- 
ants appeared  in  the  action.  The  defendant  Frost  was  in  the 
actual  occupation  of  the  mortgaged  premises  at  the  time  of  the 
commencement  of  the  action,  and  had  continued  so  in  possession 
until  after  the  order  for  a  writ  of  assistance  was  granted  as  herein 
after  stated.  The  premises  were  sold  on  the  13th  day  of  May 
1850,  by  the  sheriff  of  Monroe  county,  by  virtue  of  the  judgment 
of  foreclosure,  and  bid  off  on  said  .  sale  by  Henry  S.  Potter,  for 
$5825;  and  the  sheriff  thereupon  conveyed  the  premises  to  Pot- 
ter, by  deed  bearing  date  the  day  last  mentioned;  which,  after 
being  duly  acknowledged,  was  recorded  in  the  office  of  the  clerk 
of  Monroe  county  on  the  8th  day  of  July  1852.  The  sheriff's 
report  of  sale  was  duly  filed  with  said  clerk  on  the  14th  day  of 
May  1850,  and  on  the  9th  day  of  October  1852,  an  order  was 
duly  entered  for  the  confirmation  of  the  report.  Potter  conveyed 
the  premises  to  the  defendant  Rand,  by  deed  bearing  date  June 
14th  1852,  which,  after  being  duly  acknowledged,  was  recorded 
in  the  office  of'said  clerk,  July  8th  1852, 


36  NEW-YORK  PRACTICE  REPORTS. 

New  York  Life  Insurance  and  Trust  Co.  agt.  Rand  and  others. 

On  the  26th  October  1852,  Rand  exhibited  to  Frost,  upon  the 
said  mortgaged  premises,  the  said  two  deeds  and  a  certified  copy 
of  the  said  order  of  confirmation,  and  requested  him  to  deliver 
up  possession  of  said  premises  to  him,  the  said  Rand,  which  he 
refused  to  do.  Upon  an  affidavit  of  the  foregoing  facts  by  Rand, 
an  order  was  granted  ex  parte,  by  Mr.  Justice  SELDEN,  on  the 
3d  day  of  November  1852,  for  a  writ  of  assistance;  which  writ 
was  accordingly  issued  and  put  into  the  hands  of  the  sheriff  of 
Monroe  county,  who  executed  the  same  soon  afterwards,  by 
putting  said  Frost  out  of  possession,  and  delivering  possession 
of  the  premises  to  Rand. 

A  motion  is  now  made  on  behalf  of  said  Frost,  and  also  of 
Henry  R.  Selden  and  Nathan  F.  Graves,  to  vacate  the  order  for 
the  writ  of  assistance,  and  to  set  aside  the  writ  issued  in  pur- 
suance thereof. 

Mr.  H.  R.  Selden  is  a  brother  of  Mr.  Justice  SELDEN,  and  claims 
an  interest  in  the  mortgaged  premises,  as  a  judgment  creditor  of 
Frost,  and  Graves,  as  a  receiver  appointed  by  Mr.  Justice  PRATT 
in  a  proceeding  before  him  under  the  Code,  in  aid  of  execution, 
instituted  by  said  H.  R.  Selden  against  Frost.  H.  R.  Selden 
and  Graves  have  commenced  an  action  against  Rand  and  Frost, 
claiming  among  other  things,  that  some  time  in  1847,  one  Noble 
was  nominally  seized  of  the  mortgaged  premises,  subject  to  the 
plaintiff's  mortgage,  but  in  reality,  under  a  fraudulent  secret 
trust  for  the  benefit  of  Frost,  and  for  the  purpose  of  defrauding 
Frost's  creditors.  That  subsequently,  the  title  of  said  premises 
passed  from  Noble  to  Rand,  under  an  understanding  between 
Frost,  Noble  and  Rand,  that  Rand  should  hold  the  same  in  secret 
trust  for  Frost.  That  Rand  was  put  in  funds  belonging  to  Frost 
and  through  his  instrumentality,  sufficient  to  pay  off  and  dis- 
charge the  plaintiffs'  mortgage,  and  for  that  purpose.  That 
Rand,  in  violation  of  his  agreement  with  Frost,  suffered  the 
mortgage  to  be  foreclosed  and  the  premises  sold  and  bid  off  by 
Potter,  and  for  his,  Rand's  benefit;  and  demanding  judgment  that 
Rand  account  for  the  property  which  went  into  his  hands  as 
aforesaid,  and  that  the  same  be  applied  to  the  payment  of  the 
judgments  belonging  to  said  II.  R.  Selden.  It  was  claimed  that 
Rand  had  notice  of  the  claims  of  Selden  as  above  set  forth,  by 
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the  service  of  the  summons  and  complaint  in  the  action  of  Selden 
and  Graves  against  Rand  and  Frost. 

JOHN  N.  POMEROY,  for  the.  Motion. 
S.  MATHEWS,  Opposed. 

WELLES,  Justice. — This  motion  is  founded  upon  the  following 
grounds: 

1.  That  Frost,  H.  R.  Selden  and  Graves  should  have  had 
notice  of  the  motion  for  the  writ  of  assistance. 

2.  That  Judge  SELDEN  had  no  jurisdiction  to  make  the  order 
for  the  writ,  by  reason  of  his  consanguinity  with  H.  R.  Selden. 

3.  That  Rand,  not  being  the  purchaser  at  the  sheriff's  sale, 
was  not  entitled  to  the  writ  of  assistance;  and 

4.  If  notice  had  been  given,  and  the  judge  had  jurisdiction, 
that  the  writ  of  assistance  should  not  have  been  ordered  until  the 
equities  of  H.  R.  Selden  had  been  determined 

As  to  the  first  gronud:  The  English  practice  of  invoking  the 
assistance  of  the  court  in  aid  of  a  purchaser  under  a  decree  of 
foreclosure,  and  in  other  cases  where  the  effect  of  the  decree  is 
to  entitle  a  person  to  be  put  in  possession  of  real  estate,  seems 
to  be  substantially  as  follows: 

To  procure  a  common  order  on  the  defendant,  requiring  him 
V)  deliver  possession,  which  was  served  upon  him  accompanied 
with  a  demand  of  possession,  with  sometimes  a  formal  writ  of 
execution  of  the  order  for  possession.  An  attachment  then 'issued 
for  disobeying  the  order,  but  that  was  only  matter  of  form,  and 
was  not  to  be  executed.  The  next  step  was  an  order  for  an  in- 
junction against  the  tenant  commanding  him  to  deliver  posses- 
sion, which  issued  of  course,  on  affidavit  of  the  previous  steps; 
and  then,  on  affidavit  of  service  of  the  injunction,  and  refusal,  a 
writ  of  assistance  to  the  sheriff,  to  put  the  party  in  possession, 
issued  of  course  on  motion,  without  notice  (Dove  vs.  Dove  1 
Bro.  Ch.  R.  375;  Perkins  ed.  330;  S.  C.,  2  Dickins  R.  617; 
Huguenin  vs.  Basely,  15  Ves.  180;  Kershaw  vs.  Thompson,  4 
Johns.  Ch.  R.  609,  614,  615;  Valentine  vs.  Teller,  1  Hopk.  R. 
422). 

In  the  case  cited  of  Kershaw  vs.  Thompson,  Chancellor  KENT 
held  the  attachment  and  execution  useless,  and  that  they  might  be 
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dispensed  with;  and  that  where  the  decree  contained  directions 
that  the  purchaser  be  let  inlo  possession,  as  is  the  case  in  an 
ordinary  judgment  of  foreclosure,  no  further  order  was  necessary. 
In  the  case  of  Valentine  AS.  Teller,  supra,  Chancellor  SANFORD 
expressed  the  opinion,  that  where  the  decree  contained  a  direction 
that  the  party  have  possession,  no  further  application  to  the 
court  was  necessary,  before  the  party  was  entitled  to  a  writ  of 
assistance.  The  order  required  by  the  English  practice,  with 
the  writs  of  execution  and  injunction,  were  all  commands  directed 
to  the  party;  the  writ  of  assistance  is  directed  to  the  sheriff, 
commanding  him  to  give  possession;  and  the  court  directed  in 
the  last  mentioned  case,  that  the  writ  of  assistance  was  to  be 
the  only  necessary  process  of  the  court,  for  giving  possession 
of  land  which  had  been  the  subject  of  adjudication. 

This  direction  of  Chancellor  SANFORD  has,  I  believe,  been  fol- 
lowed since,  and  has  become  to  be  regarded  as  the  settled  prac- 
tice on  the  subject.  But  I  am  not  aware  of  any  reported  case, 
in  which  the  question  was  distinctly  raised  and  decided,  whether, 
since  nothing  is  required  to  be  done  before  applying  for  the  writ 
of  assistance,  but  to  show  the  sheriff's  or  master's  deed,  and  to 
serve  the  order  confirming  the  sale,  the  motion  for  such  writ  must 
be  on  notice,  or  may  be  made  ex  parte.  By  the  English  practice 
referred  to,  and  by  our  practice,  until  it  was  was  changed  undej 
Chancellors  KENT  and  SANFORD,  no  notice  of  motion  for  the  order, 
or  either  of  the  writs  of  execution,  injunction  or  assistance, 
appears  to  have  been  necessary,  and  since  that  time  the  books 
are  all  silent  on  the  subject.  There  are  a  number  of  reported 
cases  in  our  Court  of  Chancery  since  the  case  of  Valentine  agt. 
Teller,  which  show  that  notice  was  in  fact  given,  and  others 
where  notice  may  be  inferred  from  the  fact  that  the  motions  were 
opposed.  But  this  proves  very  little  on  the  question.  I  am 
certain  that  the  practice  has  prevailed  more  or  less  extensively* 
of  omitting  notice,  and  of  the  court  granting  the  orders  ex  parte. 
I  remember  a  case  which  I  had  in  practice,  where  a  motion  was 
made  to  vacate  an  order  which  I  had  obtained  ex  parte,  for  a  writ 
of  assistance,  upon  the  sole  ground  that  notice  of  the  motion  for 
the  order  had  not  been  given.  In  that  case  the  motion  was 
denied  upon  consideration,  the  court  holding  notice  not  necessary. 
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I  do  not  perceive  any  more  propriety  or  necessity  of  requiring 
notice  under  our  present  mode  of  proceeding  than  under  the 
English  practice.  With  us,  the  order  for  possession  is  a  part 
of  the  decree  or  judgment  of  foreclosure  and  incorporated  in  it, 
of  which  the  defendant  is  presumed  to  be  cognizant.  All  which 
he  can  in  reason  require,  further,  is  to  be  informed  in  the  proper 
manner,  that  the  person  claiming  possession  under  the  judgment, 
is  the  one  entitled  to  the  possession  as  against  him.  The  sheriff's 
deed  and  the  order  confirming  the  sale  and  conveyance  is  the 
best  evidence  of  this;  and  when  he  is  presented  with  that  evidence, 
and  possession  is  demanded,  he  has  no  excuse  for  not  obeying 
the  judgment  of  the  court.  If  he  refuses,  it  seems  to  me  quite 
unnecessary  to  put  the  party  to  the  delay  and  expense  of  giving 
notice  of  a  motion  for  the  writ  of  assistance. 

In  respect  to  the  second  ground  of  the  motion,  it  follows,  if  1 
have  come  to  a  correct  conclusion  on  the  question  of  the  necessity 
of  the  notice,  that  there  was  no  want  of  jurisdiction  in  the  justice 
who  made  the  order.  The  .proceeding  was  against  Frost  alone, 
and  one  where  neither  of  the  plaintiffs  in  the  action  commenced 
against  Frost  and  Rand,  had  any  legal  interest  or  a  right  to  be 
heard. 

In  regard  to  the  third  ground,  I  have  entertained  considerable 
4oubt,  whether  any  one  but  the  purchaser  at  the  official  sale  by 
the  sheriff,  had  the  right  to  the  writ  of  assistance;  but  upon  re- 
flection, 1  see  no  real  objection  to  the  grantee  of  the  purchaser 
at  the  sheriff's  sale,  having  the  same  remedy  that  such  purchaser 
himself  would  be  entitled  to.  In  Van  Hook  vs.  Throgmorton 
(8  Pdige,  35),  the  court  say  "  there  is  no  settled  practice  of  this 
court,  entitling  a  subsequent  purchaser  at  a  master's  sale,  as  a 
matter  of  right,  to  the  assistance  of  the  court  to  obtain  the  pos- 
session of  the  premises,  which  his  grantor  had  purchased  under 
the  decree;  and  such  assistance  should  not  be  given  him,  where 
there  is,  as  in  this  case,  a  very  strong  probability  that  injustice 
would  be  done  to  the  person  in  possession  by  such  proceeding." 
I  think  it  may  fairly  be  implied  from  this,  that  in  a  plain  case, 
where  no  injustice  would  be  done  to  the  person  in  possession, 
the  court  had  the  power,  and  would  exercise  it  in  favor  of  a 
second  purchaser.  In  the  present  case,  Frost  had  shown  no 
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reason  why  Rand  should  not  have  the  possesion  given  to  him. 
At  least,  he  clearly  has  no  right  to  retain  it  as  against  Rand. 
He  was  served  with  the  order  of  confirmation  of  the  sale  to  Potter, 
and  was  shown  the  deeds  from  the  sheriff  to  Potter  and  from 
Potter  to  Rand,  both  duly  acknowledged  and  recorded.  If  he 
could  show  any  injustice  that  might  arise  to  himself,  or  any 
irregularity  on  the  part  of  Rand,  the  order  lor  the  writ  of  assist- 
ance would  probably  be  vacated,  the  same  as  would  be  done  if 
the  order  had  been  granted  on  the  application  of  the  first  pur- 
chaser. Rand  by  the  deed  from  Potter,  acquired  all  the  rights 
of  Potter  in  relation  to  the  premises  conveyed,  and  among  them, 
I  think,  was  the  right  to  apply  for  a  writ  of  assistance  (see  Brown 
vs.  Betts,  13  Wend.  129).  As  to  the  remaining  ground,  I  think 
the  equities  of  H.  R.  Selden  and  Graves,  as  receiver,  &c.  were 
not  inquirable  into  on  the  motion  for  a  writ  of  assistance,  nor  are 
they  on  this  motion.  They  could  not  be  determined  without 
virtually  deciding  the  action  brought  by  them,  which  it  seems  to 
me  would  be  preposterous.  The  only  effect  of  vacating  the  order 
and  setting  aside  the  writ  of  assistance,  would  be  to  restore  the 
possession  to  Frost.  Neither  Selden  or  Graves  have,  as  yet, 
shown  any  right,  as  against  Rand,  to  the  possession;  and  it  is 
difficult  to  perceive  how  they  are  to  be  legally  benefited  by 
having  the  possession  restored  to  Frost. 

The  motion  should  be  denied,  with  seven  dollars  costs 


SUPREME  COURT. 
MANN  AND  SAVAGE  agt.  BROOKS. 

In  reference  to  the  confession  of  judgments  under  $  383  of  the  Code. 

This  case,  which  was  reported  in  the  last  (7th)  volume  of  this 
work  at  page  449,  involved  an  important  question  in  regard  to 
judgments  by  confession,  upon  which  there  had  been  some  con- 
flicting opinions.  The  decision  in  that  case  was  unanimously 
affirmed  at  the  last  May  general  term  of  the  3d  district,  heJd  in 
Albany  by  Justices  WATSON,  PARKER  and  WRIGHT. 


NEW-YORK  PRACTICE  REPORTS.  41 


Springsted    agt.  Robinson. 


SUPREME  COURT. 
SPRINGSTED  agt.  ROBINSON 

When  it  can  be  seen  from  the  pleading  to  be  answered  that  an  admission  of  the 
truth  of  its  allegations  might  subject  the  party  answering  it  to  a  prosecution 
for  felony,  or  might  expose  him  to  detection  and  thus  lead  to  such  prosecution, 
his  general  affidavit,  that  such  might  be  the  effect  of  the  admission,  should 
be  received  in  lieu  of  a  verification  of  the  answer. 

In  such  affidavit  the  particular  facts  and  circumstances  which  lead  him  to  such 
conclusion  need  not  be  stated. 

This  rule  applied  in  an  action  of  assault  and  battery. 

Monroe  Special  Term  January  1853.  The  complaint  is  for 
an  assault  and  battery,  and  states  that  on  the  second  day  of 
October  1852,  at  Rochester  in  the  county  of  Monroe,  the  defend- 
ant unlawfully  and  with  force,  assaulted  the  plaintiff,  and  seized 
hold  of  him  and  thrust  him  on  the  ground  and  injured  the  person 
of  the  plaintiff,  and  claims  $'500  damages.  The  complaint  is 
verified  by  the  plaintiff  in  due  form,  and  was  served  October  12, 
1852.  On  the  30th  of  the  same  month,  the  defendant's  attorney 
served  an  answer,  which,  after  the  title  of  the  action,  was  in 
•words  and  figures  following,  viz:  "  Charles  A.  Robinson,  the 
defendant  in  the  above  entitled  action,  for  his  answer  therein, 
states  that  by  answering  on  oath  the  allegations  contained  in  the 
plaintiff's  complaint,  he  may  subject  himself  to  a  criminal  pro- 
secution for  the  same  subject  matter  set  forth  in  said  complaint, 
and  that  he  is  therefore  excused  by  law,  as  he  is  informed  and 
believes,  from  answering  said  complaint  and  the  allegations 
therein,  otherwise  than  as  he  has  above  answered  ihe  same." 
This  answer  was  verified  in  the  usual  form  of  verifying  plead- 
ings. On  the  16th  November  following,  an  order  was  made  by 
Judge  SELDEN,  at  chambers,  and  upon  notice,  that  the  plaintiff 
have  judgment  on  the  ground  of  the  fi  ivolousness  of  the  answer, 
unless  the  defendant,  within  twenty  days,  should  amend  by 
serving  an  amended  answer  pursuant  to  statute  in  such  case  made 
and  provided,  &e.;  and  in  case  defendant  failed  to  amend,  it  was 
further  ordered  that  a  writ  of  inquiry  of  damages  issue  to  the 
sheriff  of  Monroe,  &c. 
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On  the  17th  of  the  same  month  of  November,  an  amended  an- 
swer was  served,  the  same  being  a  general  and  also  a  specific 
denial  of  all  the  facts  stated  in  the  complaint,  without  being 
verified,  but  accompanied  by  an  affidavit  of  the  defendant,  stating 
that  an  admission  of  the  truth  of  the  allegations  in  the  complaint 
might  subject  him  to  a  prosecution  for  felony,  and  that  he  there- 
fore omitted  to  verify  his  answer. 

On  the  same  day  that  this  answer  was  served,  the  plaintiff's 
attorneys  returned  it,  declining  to  receive  it,  on  the  ground  that 
it  was  not  verified.  Subsequently  the  plaintiff's  attorneys  gave 
notice  of  the  execution  of  a  writ  of  inquiry,  in  pursuance  of  the 
said  order,  granted  by  Judge  SELDEN. 

A  motion  is  now  made  to  set  aside  the  notice  of  inquest,  and 
that  the  amended  answer  stand  as  good  and  sufficient. 

J.  L.  ANGLE,  for  Defendant. 
J.  H.  MARTINDALE,  for  Plaintiff. 

WELLES,  Justice. — The  first  answer,  I  presume  was  prepared 
in  view  of  the  cases  of  Hill  vs.  Muller  (2  San.  Sup.  C.  R.  684), 
and  White  vs.  Cummings  (3  id.  716).  As  the  law  stood  when 
those  cases  were  decided,  the  answer  would,  in  my  judgment, 
have  been  sufficient,  and  as  a  pleading  would  have  had  the  effect 
of  controverting  the  facts  stated  in  the  complaint.  Since  then, 
the  provision  of  the  Code,  on  the  subject  of  verifying  pleadings 
(§  157)  has  been  amended.  By  §  133  of  the  Code  of  1848, 
every  pleading,  except  the  demurrer  was  required  to  be  verified, 
but  the  verification  might  be  omitted  where  the  party  would  be 
privileged  from  testifying  as  a  witness  to  the  same  matter.  In 
the  Code  of  1849,  the  provisions  on  the  subject  are  contained  in 
$  157,  and  did  not  require  a  defendant  to  verify  his  answer,  nor 
the  plaintiff  his  reply,  unless  the  pleading  answered  was  verified. 
If  such  pleading  was  verified,  the  answer  to  it  was  required  to  be 
verified.  But  in  the  amendments  of  1851,  §  157  has  the  follow- 
ing clause:  "  The  verification  may  be  omitted,  when  an  admis- 
sion of  the  truth  of  the  allegations  might  subject  the  party  to 
prosecution  for  felony."  The  amendments  of  1852  made  no 
change  in  this  section. 

The  first  answer  was  not  in  accordance  with  this  provision, 
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either  in  form  or  substance.  It  did  not  contain  an  answer  to  the 
facts  stated  in  the  complaint,  or  show  an  excuse  for  not  verii'v- 
ing  an  answer  as  contemplated  by  §  157  as  amended  in  1851. 
The  excuse  was  that  an  answer  on  oath  n.ight  subject  the  de- 
fendant to  a  criminal  prosecution.  That  was  not  sufficient.  The 
section  as  amended,  excuses  the  party  from  verifying  his  plead- 
ing, only  when  an  admission  of  the  truth  of  the  allegations  to  be 
answered  may  subject  him  to  a  prosecution  for  felony.  The 
first  answer,  was  no  answer  at  all  to  the  facts  stated  in  the  com- 
plaint, and  was,  therefore,  properly  held  frivolous.  The  defend- 
ant was  as  much  bound  to  answer  the  allegations  of  the  com- 
plaint, as  in  any  other  case. 

But  under  the  leave  given  to  amend,  the  defendant  has  put  in 
a  full  answer,  by  which  issue  is  taken  upon  the  whole  complaint; 
and  the  question  is,  whether  he  is  excused  from  verifying  it. 
There  are  several  adjudications  on  this  subject  under  the  Codes 
of  1848  and  1849,  but  none  that  I  have  met  with,  under  the  sec- 
tion referred  to  as  amended  in  1851.  It  is  contended  on  behalf 
of  the  plaintiff  that  the  court  should  be  able  to  see  from  the 
pleading  alone,  that  an  admission  of  the  truth  of  its  statements 
might  subject  the  party  to  a  prosecufion  foi;  felony,  and  that  the 
affidavit  of  the  party  offering  the  excuse,  that  such  might  be  the 
consequences  of  the  admission,  is  not  to  be  received  as  evidence 
in  support  of  his  claim  to  immunity.  Whatever  might  be  the  rule 
in  a  case  where  the  party's  affidavit  was  the  only  evidence  in 
support  of  his  excuse,  T  think  in  the  present  case  it  would  be  too 
much  to  say  that  the  defendant's  affidavit  is  the  only  evidence. 
Looking  at  the  complaint,  it  appears  to  me  it  may  be  perceived 
that  an  admission  by  the  defendant  of  the  truth  of  its  allegations, 
might  subject  him  to  the  consequences  against  which  the  law  is 
intended  to  protect  him.  It  charges  him  with  an  assault  and 
battery  upon  the  plaintiff.  The  plaintiff,  or  some  other  person, 
may  have  the  intention  of  instituting  a  criminal  prosecution 
against  him  for  an  assault  and  battery  with  intent  to  kill  or  to 
maim.  The  plaintiff  may  know  that  a  violent  outrage  has  been 
committed  upon  him,  and  may  be  satisfied  that  it  was  done  with 
a  felonious  intent;  but  he  may  entertain  doubts  as  to  the  identity 
of  the  person  who  committed  it.  With  regard  to  the  defendant, 
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he  may  only  have  a  suspicion;  and  if  he  can  be  compelled  in  a 
civil  action  to  admit  his  connection  with  the  transaction  the 
plaintiff  may  be  induced  to  institute  a  criminal  prosecution, 
relying  upon  other  evidence  to  establish  the  quo  ammo.  Thus, 
by  admitting  the  allegations  in  the  complaint,  he  may  be  sub- 
jected to  prosecution  for  felony.  And  who  shall  say  whether 
such  exposure  or  danger  exists,  but  the  defendant  himself?  He 
may  be  conscious  that  he  committed  the  assault,  and  whether 
he  be  innocent  of  any  felonious  intent  or  not,  his  exposure  to 
such  prosecution  would  be  the  same;  and  I  apprehend  he  ought 
not  to  be  required  to  state  the  particular  facts  and  circumstances 
which  led  him  to  such  conclusion,  as  that  might  defeat  the 
spirit  and  policy  of  the  provision  in  question.  When  a  witness 
en  the  stand  declines  answering  a  question  put  to  him,  on  the 
ground  that  his  answer  would  tend  to  degrade  him,  he  is  excused, 
on  a  similar  principle,  from  disclosing  the  circumstances  upon 
which  his  objection  to  testify  is  founded.  If  it  is  said  that  the 
concluding  sentence  of  the  section,  viz:  that  "  no  pleading  can  be 
used  in  a  criminal  prosecution  against  the  party  as  proof  of  a  fact 
admitted  or  alleged  in  such  pleading,"  protects  the  party  against 
all  such  consequences  and  exposures — I  answer  that  the  provision 
is  general,  and  designed  as  a  protection  to  the  party  in  all 
criminal  prosecutions,  whether  for  felonies  or  misdemeanors, 
founded  upon  the  facts  so  admitted  or  alleged.  Now  the  party 
is  not  to  be  excused  from  verifying  his  pleading  in  a  civil  action, 
although  the  facts  admitted  may  subject  him  to  a  criminal  pro- 
secution for  an  offence,  provided  it  be  less  than  a  felony;  and 
then  the  provision  in  question  cornes  in  as  a  shield  against  having 
the  pleading  used  against  him  for  the  purpose  mentioned,  in  any 
criminal  prosecution.  But  if  the  admission  may  subject  him  to 
a  prosecution  for  a  felony,  although  the  pleading,  whatever  ad- 
missions or  allegations  it  may  contain,  can  not  be  used  against 
him  on  such  prosecution,  nevertheless,  the  plain  language  of  the 
previous  clause  is  that  the  party  is  not  bound  to  verify  his  plead- 
ing. The  legislature  could  not  have  contemplated  that  any  other 
efTec.t  should  be  given  to  that  clause,  than  that  the  party  should 
not  be  compelled  to  make  any  admission,  however  true,  that 
might  lead  or  tend  to  a  prosecution  for  felony  in  some  such  sense 
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as  I  have  supposed.  For  any  other  purpose,  the  clause  seems  to 
be  utterly  useless  and  ineffectual;  and  when  it  can  be  seen  from 
the  pleading  to  be  answered,  that  an  admission  of  the  truth  of 
its  allegations,  without  the  protection  of  the  concluding  saving 
clause  of  the  section,  might  subject  the  party  answering  it  to  a 
prosecuton  for  felony;  or  with  that  protection,  might  expose 
him  to  detection,  and  thus  lead  to  such  prosecution,  I  think  his 
general  affidavit  that  such  might  be  the  effect  or  consequence  of 
the  admission,  should  be  received. 

Upon  the  whole,  I  am  of  the  opinion  that  the  amended  answer 
should  be  permitted  to  stand,  as  valid  and  sufficient,  without 
being  verified. 


NEW  YORK  COMMON  PLEAS. 

CHAMBERLAIN  agt.  O'CONNOR. 

Respecting  mechanics  lien  in  New  York  city. 

Where  several  claims  are  filed  against  the  owner  and  suit  brought  against  him 
by  one  of  the  claimants,  and  the  amount  is  unascertained,  the  owner  (de- 
fendant) can  not  be  permitted  to  allege  that  he  is  indebted  to  the  contractor 
in  a  less  sum  than  the  plaintiffs  claim  against  the  contractor  and  be  allowed 
under  §  122  of  the  Code  to  pay  the  balance  into  court,  and  have  the  claimants 
substituted  in  his  place.  It  is  not  a  case  for  an  interpleader.  The  amount 
is  unliquidated,  and  the  notices  of  the  claims  are  not  for  the  same  debt. 

The  action  was  brought  under  the  lien  law  of  1851,  by  the 
mechanic  against  the  owner.  A  number  of  claims  had  been  filed 
with  the  county  clerk,  and  the  defendant  upon  an  affidavit  stating 
that  he  was  indebted  to  the  contractor  in  a  sum  less  than  the 
plaintiff's  claim  against  the  contractor,  and  has  paid  all  the 
residue  of  the  moneys  belonging  to  the  contractor,  moved  for  an 
order  permitting  him  to  pay  the  amount  he  so  admitted  to  be 
due  into  court,  and  that  the  different  claimants  might  be  sub- 
stituted in  his  place  as  defendants,  under  the  122d  section  of  the 
Code. 

INGRAHAM,  First  Judge. — This  action  was  brought  to  foreclose 
a  claim  under  the  lien  law. 

A  number  of  claimants  have  filed  the  necessary  papers  to 
create  liens,  and  the  defendant  now  applies  for  an  order  permit- 
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ting  him  to  pay  into  court  a  certain  sum,  which  he  admits  to  be 
owing  to  the  contractor — substituting  such  claimants  in  his  place 
and  discharging  him  from  liability. 

The  plaintiff",  however,  insists  that  there  is  due  from  the  de- 
fendant a  larger  sum  than  he  admits  to  be  due,  and  sufficient 
to  pay  himself  and  previous  liens: 

It  is  clear  that  the  defendant  does  not  bring  himself  within  the 
provisions  of  the  122d  section  of  the  Code,  so  as  to  succeed  on 
this  motion.  The  claim  must  be  by  different  persons  for  the  same 
debt,»and  the  amount  of  the  debt  must  be  settled,  so  that  the 
same  can  be  paid  into  court.  It  has  no  where  been  allowed 
for  a  party  who  disputed  the  amount  of  his  liabilty,  to  substitute 
another  person  to  bear  the  expense  of  the  litigation.  If  the 
amount  is  not  beyond  dispute  no  interpleader  can  be  allowed. 
Her*  the  defendant  not  only  claims  for  credit  on  account  of  pay- 
ments, but  deductions  from  the  contract  price  for  bad  work,  for 
delay  in  finishing,  and  for  unfinished  work  of  large  amount,  and 
then  offers  to  pay  the  balance  into  court.  To  grant  this  appli- 
cation would  be  virtually  a  decision  that  the  defendant  was 
entitled  to  all  the  deductions  claimed,  without  any  opportunity 
to  the  other  parties  to  test  the  validity  of  their  claims. 

I  see  no  difficulty  in  the  defendant  setting  up  in  his  answer  the 
various  liens  which  have  been  created  in  this  matter  in  the  order 
in  which  the  notices  were  filed;  and  if  upon  the  trial  of  the  cause 
it  shall  appear  that  the  amount  for  which  he  is  liable  to  the  con- 
tractor, is  less  than  the  whole  amount  of  the  liens  prior  to  that 
of  the  plaintiffs,  he  can  obtain  the  decision  of  the  court  upon  the 
right  of  the  plaintiffs  to  recover  at  all  against  him. 

It  is  enough  for  the  purposes  of  the  present  motion  to  say  that 
the  case  is  not  one  for  an  interpleader,  because  the  amount  due 
from  the  defendant  is  unascertained,  because  the  defendant  claims 
himself  a  deduction  from  the  sum  due  to  the  contractor,  and  be- 
cause the  claims  of  the  several  persons  filing  the  notices  of  their 
demands  are  not  for  the  same  debt. 

The  122d  section  referred  to  above  does  not  prevent  the  plaintiff 
from  commencing  a  suit  for  the  purpose  of  an  interpleader  if  he 
see  fit,  although  he  would  find  the  same  difficulty  in  his  way 
there  that  exists  in  this  motion.  Motion  denied  without  costs. 
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Allegations  of  fraud  in  making  a  contract,  inserted  in  a  complaint  upon  the 
contract,  with  a  view  of  obtaining  final  process  against  the  person  of  the 
defendant,  are  redundant  and  irrelevant  and  may  be  stricken  out  on  motion. 

The  decision  in  Cheney  agt.  Garbutt,  (5  How.  Pr.  R.  467),  approved,  it  having 
been  recognized  and  approved  by  the  Court  of  Appeals. 

A  complaint  may  be  amended  by  striking  out  such  allegations,  leaving  the 
simple  action  upon  the  contract,  without  the  ingredient  of  fraud.  Such 
amendment  is  not  a  substitution  of  a  new  cause  of  action. 

Where  an  action  was  commenced  by  summons  without  serving  the  complaint 
and  the  defendant  suffered  judgment  to  be  taken  by  default  without  demand- 
ing or  receiving  a  copy  of  the  complaint,  and  the  judgment  was  afterwards 
set  aside  with  leave  to  defendant  to  answer  within  twenty  days  after  service 
of  a  copy  of  the  complaint.  Held,  that  plaintiff  might  serve  an  amended 
complaint  without  first  serving  the  original. 

Monroe  Special  Term,  January  1853.  Motion  to  set  aside 
amended  complaint.  The  action  was  commenced  by  the  service 
of  a  summons  only,  in  November  1851.  The  summons  contained 
a  notice  pursuant  to  first  subdivision  of  §  129  of  the  Code;  and 
afterwards  the  plaintiff  filed  a  complaint  setting  forth  a  demand 
arising  on  contract,  charging  therein  that  the  debt  was  fraud- 
ulently contracted,  and  setting  out  the  acts  constituting  such  fraud. 
No  answer  being  put  in,  the  plaintiff  perfected  judgment  in  De- 
cember 1851,  which  judgment  was  set  aside  on  motion  made  at 
the  special  term,  in  Monroe  county  in  April  1852  (see  the  report 
of  this  case  on  the  motion  to  set  aside  the  judgment,  7  How  Pr. 
R.  12). 

The  order  setting  aside  the  judgment  was  not  entered  until 
December  13th  1852.  It  directed  that  the  judgment  be  set  aside, 
and  that  defendant  have  the  usual  time  to  answer,  after  being 
served  with  a  copy  of  the  complaint,  and  that  plaintiffs  be  at 
liberty  to  amend  their  summons.  The  plaintiffs'  attorneys  on  the 
15th  December  1852,  served  an  amended  complaint,  simply 
claiming  that  the  defendant  was  indebted  to  plaintiffs  in  the  sum 
of  $333*41,  for  goods  sold  and  delivered  ,  and  demanding  judg- 
ment for  that  amount  with  interest,  &c.,  omitting  the  allegations 
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of  fraud  contained  in  the  original  complaint.  The  original  and 
amended  complaints  were  substantially  alike,  with  the  exception 
of  the  allegations  of  fraud  in  contracting  the  debt,  contained  in 
the  original. 

The  motion  here  is,  on  the  ground  that  the  amended  complaint 
is  a  substitution  of  a  new  cause  of  action,  and  not  an  amendment 
of  the  original  complaint. 

F.  L.  DURAND,  for  Defendant. 
M.  S.  NEWTON,  for  Plaintiffs. 

WELLES,  Justice. — Section  172  of  the  Code  provides  tha* 
"  any  pleading  may  be  once  amended  by  the  party  of  course, 
without  costs  and  without  prejudice  to  the  proceedings  already 
had,  at  any  time  before  the  period  for  answering  it  expires,  or 
it  can  be  so  amended  at  any  time  within  twenty  clays  after  the 
service  of  the  answer  or  demurrer  to  such  pleading,"  &c. 

By  the  rule  setting  aside  the  judgment,  the  defendant  was 
allowed  the  usual  time  to  answer  after  being  served  with  a  copy 
of  the  complaint.  If  the  plaintiffs  had  served  a  copy  of  the 
original  complaint,  instead  of  the  amended  one,  and  then,  before 
the  lapse  of  twenty  days  from  such  service,  had  served  the 
amended  complaint,  he  would  have  been  literally  within  the 
provision,  as  far  as  respects  the  time  of  amending,  of  the  section 
of  the  Code  just  referred  to.  I  incline  to  think  a  liberal  inter- 
pretation of  the  section  would  dispense  with  such  formality,  and 
that  the  plaintiff  was  at  liberty  to  amend  at  once.  He  served 
the  amended  complaint  within  twenty  days  after  the  order  was 
entered  by  which  the  defendant  was  let  in  to  answer  or  defend 
at  all,  and,  I  think  he  was  regular  in  so  doing,  provided  the 
amendment  was  such  as  the  section  contemplates. 

It  is  not  allowable  to  a  party  under  the  privilege  given  to 
amend  of  course,  to  substitute  a  new  and  different  cause  of  action 
or  defence,  in  the  amended  pleading;  but  he  may  change  the 
manner  of  stating  the  same,  may  leave  out  redundant  or  irrelevant 
matter,  or  add  facts  in  support  of  the  cause  of  action  or  defence, 
stated  in  the  original  pleading.  The  amended  complaint  in  this 
case  comes  within  these  rules.  The  allegations  and  statements 
in  the  original  complaint  tending  to  show  that  the  debt  was 
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fraudulently  contracted,  constituted  no  part  of  the  cause  of  action. 
They  were  introduced,  not  to  affect  the  judgment,  but  the  remedy 
or  execution  upon  it,  after  it  should  be  obtained.  The  doctrine 
of  the  case  of  Cheney  agt.  Garbutt  (5  How.  Pr.  R.  467),  has 
been  since  the  decision  of  that  case,  distinctly  recognized  and 
approved  in  the  Court  of  Appeals;  and  it  follows  that  all  the 
statements  in  the  original,  and  not  contained  in  the  amended 
complaint,  were  redundant  or  irrelevant  matter,  and  would  have 
been  stricken  out  on  motion.  It  was  proper,  therefore,  that  the 
complaint  should  be  amended. 

I  feel  bound  to  deny  the  motion;  but  as  there  was  color  for 
making  it,  I  shall  do  so  without  costs.  There  have  been  con- 
flicting decisions  on  the  question  of  the  propriety  or  necessity  of 
inserting  such  allegations  in  the  complaint,  and  the  decision  of 
the  Court  of  Appeals  referred  to,  has  not  yet  been  regularly  re- 
ported. 


SUPREME  COURT. 

THE  STEAM  NAVIGATION  COMPANY  agt.  WEED  AND  OTHERS. 

The  Court  may  make  an  ex  parte  order  staying  proceedings  on  appeal  from  a 
judgment  on  report  of  referees  to  the  general  term,  until  judgment  of  the 
court  upon  the  case  made  and  settled  in  the  cause.  But  a  judge  out  of  court 
is  not  authorized  to  make  such  an  order,  the  most  he  can  do  is  to  grant  an 
order  to  show  cause  before  himself  or  some  other  judge  or  some  court,  why 
proceedings  should  not  be  stayed  fyc.  The  last  paragraph  of  §  401  is  as 
applicable  to  such  an  order  as  any  other. 

The  respondents  are  not  entitled  to  an  order  that  the  appellants  file  security  for 
costs  on  appeal  from  a  judgment  although  the  latter  is  a  foreign  corporation. 
If  the  appellants  stay  proceedings  they  must  give  security  on  the  appeal,  or 
the  stay,  if  obtained  from  the  court  or  a  judge,  will  be  upon  such  terms  at 
may  be  just. 

Albany  Special  Term,  November  1852.  Motion  to  set  aside 
an  ex  parte  order  staying  proceedings;  and  also  that  the  plaintiffs 
be  required  to  file  security  for  costs. 

The  action  was  tried  before  a  referee,  who  reported  in  favor 
of  the  defendants.  Judgment  having  been  entered  upon  the  re- 
VOL.  VIII.  7 


50  NEW-YORK  PRACTICE  REPORTS. 

Steam  Navigation  Co.  agt.  Weed  and  others. 

port,  the  plaintiffs,  on  the  8th  of  October  1852,  served  upon  the 
defendants'  attorney  notice  of  appeal  to  the  general  term,  and  a 
copy  of  an  order,  made  by  one  of  the  justices  of  this  court,  stay- 
ing the  defendants'  proceedings  until  the  judgment  of  the  court, 
upon  the  case  made  and  settled  in  the  cause.  The  order  was 
made  without  notice  to  the  defendants'  attorneys.  The  plaintiffs 
are  a  corporation  created  by  the  laws  of  Connecticut,  but  their 
business  is  transacted  in  this  state,  where  they  have  property  to 
the  value  of  $60,000. 

A.  EDWARDS,  for  Defendants. 
H.  SACIA,  for  Plaintiff's. 

HARRIS,  Justice. — If  a  party  appealing  from  a  judgment  entered 
upon  the  report  of  a  referee,  would  have  proceedings  stayed  upon 
the  judgment,  he  must  either  give  the  security  prescribed  by  the 
348th  section  of  the  Code,  or  obtain  an  order  for  that  purpose 
from  the  court  or  a  judge.  The  court  may,  if  it  think  fit,  make 
the  order  without  requiring  notice  to  the  adverse  party,  but  when 
the  application  is  made  to  a  judge  out  of  court,  the  most  he  is 
authorized  to  do  is  to  make  an  order  that  the  adverse  party  show 
cause  before  himself  or  some  other  judge,  or  some  court  having 
authority  to  entertain  the  application,  why  the  proceedings  should 
not  be  stayed  until  the  case  can  be  heard  and  decided  upon  the 
appeal,  and  staying  proceedings  in  the  mean  time.  The  last 
paragraph  of  the  401st  section  of  the  Code  is  as  applicable  to 
such  an  order  as  any  other.  The  order  staying  proceedings  in 
this  case,  therefore,  was  unauthorized  and  must  be  set  aside. 

I  think  the  motion  that  the  plaintiffs  be  required  to  file  security 
for  costs  should  be  denied.  The  defendants  have  already  re- 
covered judgment.  There  is  now  nothing  to  prevent  their  pro- 
ceeding to  enforce  that  judgment.  If  fhe  plaintiffs  stay  the  pro- 
ceedings, they  must  either  give  security  for  the  judgment  and  costs, 
or  the  stay  must  be  obtained  from  the  court  or  a  judge.  In  the 
latter  case  the  order  will  be  made  upon  such  terms,  as  to  security 
or  otherwise,  as  may  be  just.  The  fact  that  the  plaintiffs  are  a 
foreign  corporation  may  be  a  proper  consideration  to  present 
upon  the  application  for  such  an  order.  The  defendants,  having 
but  partially  succeeded  in  their  motion,  are  not  entitled  to  costs. 
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SUPREME  COURT. 
THE  PRESIDENT,  DIRECTORS  AND  Co.  OF  THE  BANK  OF  GENEVA  agt. 

GULICK    AND  OTHERS. 

It  was  not  the  intention  of  the  Legislature  by  the  last  clause  of  §  162  of  thf 
Code  to  dispense  with  a  statement  of  the  facts  constituting  a  cause  of  action 
or  with  any  of  the  requirements  of  §  142,  but  only  to  relieve  the  party  from 
setting  out  the  written  instrument  according  to  its  legal  effect. 

The  plaintiff  must  still  state  his  interest  in  or  title  to  the  instrument  and  such 
other  facts  outside  of  it  as  are  necessary  to  enable  him  to  recover  upon  it. 

Thus,  where  the  plaintiffs  complained  upon  a  promissory  note  alleging  that 
"the  plaintiffs  are  the  owners  of  a  promissory  note  of  which  the  following 
is  a  copy,  and  that  there  is  due  to  them  thereon  from  the  defendants  the  sum 
of  $  500,  with  interest,  "  £c.,  and  claim  to  recover  such  amount  and  for  which 
they  demand  judgment  against  the  defendants,  and  then  set  out  a  copy  of  the 
note,  held,  that  the  complaint  was  defective  in  not  stating  that  the  defend- 
ants made  or  endorsed  the  note,  and  as  respects  the  endorsers,  in  not  alleg- 
ing a  demand  and  notice  of  non  payment.  (See  ante  page  9.) 

Jit  Chambers,  April  1853.  Demurrer  to  Complaint.  The 
complaint  alleges  that  the  plaintiffs  are  the  owners  of  a  promis- 
sory note  of  which  the  following  is  a  copy,  and  that  there  is  due 
to  them  thereon  from  the  defendants  the  sum  of  $500,  with  in- 
terest from  the  28th  day  of  June  1852,  which  sum  and  interest, 
with  seventy-five  cents  notary's  fees  for  protesting  said  note,  and 
the  costs  of  this  action  the  plaintiffs'  claim  to  recover,  of  and  for 
which  they  demand  judgment  against  the  defendants. 

A  copy  of  the  note  with  names  of  makers  and  endorsers  is 
then  added  as  follows: 
"  $500.  Prattsburgh,  March  25th,  1852. 

"  Three  months  after  date,  for  value  received,  we  promise  to 
pay  to  the  order  of  Jacob  Wagener  five  hundred  dollars  at  the 
Bank  of  Geneva.  (Signed)  E.  &  H.  J.  GULICK. 

(Endorsed)  "  Jacob  Wagener,  Gilbert  Hadden,  Bennett  F. 
Gulick,  Wm.  Prentiss,  Orrin  Ellsworth." 

The  complaint  is  dated  Geneva,  August  1852. 

The  defendants  demur  and  specify  the  causes  of  demurrer  aa 
follows: 
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"  1.  Because  the  complaint  does  not  allege  that  the  defendants, 
or  any  of  them  made,  executed  or  endorsed  the  .said  note  men- 
tioned in  the  said  complaint. 

"  2.  It  does  not  state  that  the  said  note  has  been  transferred 
to  plaintiffs. 

"  3.  It  does  not  state  that  the  payment  of  said  note  has  ever 
been  demanded,  nor  that  any  notice  of  non  payment  was  ever 
given  to  defendants  or  any  of  them. 

"  4.  It  does  not  contain  facts  sufficient  to  constitute  a  cause 
of  action." 

A.  VAN  BUREN,  for  Defendants. 
JNO.  M.  BRADFORD,  for  Plaintiff's. 

WELLES,  Justice. — It  is  provided  by  section  162  of  the  Code, 
as  follows:  "  In  an  action,  or  defence  founded  upon  an  instru- 
ment for  the  payment  of  money  only,  it  shall  be  sufficient  for  the 
party  to  give  a  copy  of  the  instrument,  and  to  state  that  there 
is  due  to  him  thereon  from  the  adverse  party  a  specified  suhi 
which  he  claims." 

Without  the  aid  of  this  provision,  1  suppose  no  one  would 
contend  that  the  complaint  in  this  case  was  sufficient.  Section 
142  requires  the  complaint  to  contain,  among  other  things,  "  a 
plain  and  concise  statement  of  the  facts  constituting  a  cause  of 
action  without  unnecessary  repetition."  This  complaint  does  not 
allege  that  any  of  the  defendants  made,  or  that  any  of  them 
endorsed  the  note.  Admitting  that  the  word  "signed,"  prefixed 
to  the  names  of  the  makers,  and  the  abbreviation  '*  endsd  "  to  that 
of  the  endorsers,  may  be  regarded  as  allegations  of  the  making 
and  endorsing  of  the  note,  it  does  not  follow  that  the  makers  and 
endorsers  are  the  defendants;  much  less,  that  the  makers  E.  & 
H.  G.  Gulick  are  the  defendants,  Egbert  Gulick  and  Hiram  G. 
Gulick.  The  substance  of  the  allegations  is  that  the  plaintiffs 
own  a  note,  signed  "  E.  &  H.  G.  Gulick,"  which  may  mean 
Egbert  Gulick  and  Hiram  G.  Gulick,  upon  which  are  endorsed 
five  names,  corresponding  with  the  names  of  the  other  five  de 
fendants.  This,  most  certainly,  is  not  a  statement  or  allegation 
that  the  defendants,  Egbert  Gulir.k  and  Hiram  G.  Gulick,  madr 
the  note,  or  that  the  other  defendants  endorsed  it;  nor  is  there 
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any  thing  to  be  found  in  the  complaint  equivalent  to  such  state- 
ment or  allegation. 

There  is  anotheV  fatal  defect  in  the  complaint,  judging  it  without 
reference  to  section  162.  The  contract  of  endorsement  is  a  con- 
ditional one,-  the  liability  of  the  endorser  depending  upon  the 
proper  and  timely  demand,  and  notice  of  non  payment,  or  some- 
thing equivalent.  These  are  conditions  precedent.  Their  per- 
formance should  be  stated  with  at  least  as  much  particularity  as 
the  first  part  of  section  162  requires  (Gay  agt.  Payne, '5  How. 
Pr.  R.  107). 

'  The  acts  of  1832,  chapter  276,  of  1835,  chapter  211,  arid  of 
1837,  chapter  93,  are  none  of  them  applicable  to  pleadings  under 
the  Code.  Those  acts  all  contemplated  a  good  common  law  de- 
claration, and  provided  in  what  cases  a  copy  of  the  note  or  bill 
of  exchange  could  be  given  in  evidence.  They  made  no  change 
in  the  form  or  rule  of  pleading.  The  defendant  never  pleaded 
to  the  note  endorsed  on  the  declaration,  but  to  the  declaration 
itself.  There  is,  therefore,  no  analogy  between  those  statutes 
and  the  new  system  introduced  by  the  Code,  in  respect  to  ques- 
tions of  pleading. 

The  important  question  to  be  decided,  is  whether  in  an  action 
or  defence  founded  upon  an  instrument  for  the  payment  of  money 
only,  it  was  intended  by  the  clause  above  recited  from  section 
162,  to  dispense  with  a  statement  of  facts  constituting  a  cause 
of  action,  as  required  by  section  142.  Upon  this  question  I  am 
without  the  light  of  any  adjudged  case.  In  Ranney  agt.  Smith 
(6  How.  Pr.  R.  420),  Justice  MARVIN,  although  declining  any 
opinion  on  the  subject,  yet  alluded  to  the  question,  and  proposes 
some  interrogatories,  which  I  think  it  will  be  found  difficult  to 
answer,  if  such  statement  is  to  be  dispensed  with.  The  case  of 
Lord  vs.  Cheesebrough  (4  Sanf.  Sup'r  C.  R.  696),  has  been 
cited  by  the  counsel  for  both  the  parties  on  the  argument  of  this 
case.  That  case,  however,  does  not  bear  directly  on  any  ques- 
tion in  this,  excepting  that  arising  upon  the  defendants'  second 

cause  of  demurrer.  It  holds,  I  think  correctly,  that  a  statement 
that  the  plaintiffs  owned  the  note  in  that  case,  would  have  been 
a  sufficient  allegation  of  their  title.  The  complaint  in  this  case 
contains  such  a  statement,  which  I  think  is  sufficient  in  that 
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respect.  But  to  return  to  the  main  question  under  .consideration. 
If  giving  a  copy  of  the  note  in  a  case  like  the  present,  with  a 
statement  that  there  is  due  to  the  plaintiff*  upon  it,  a  specified 
sum  which  he  claims  is  to  be  deemed  sufficient,  absolutely,  and 
in  all  respects,  then  it  would  be  unuecsesary  to  state  that  the 
plaintiff'  owned  it,  or  that  his  interest  in,  or  connection  with  the 
note  should  appear  in  any  way;  and  in  an  action  against  several 
persons  who  were  partners,  on  a  note  with  the  name  of  one  of 
them  signed  thereto,  and  the  words  "  &  Co."  affixed,  upon  the 
same  principle  it  would  be  unnecessary  to  show  by  the  complaint 
the  liability  of  the  other  defendants,  or  that  they  were  partners 
with  the  one  whose  name  appears  in  the  signature  of  the  firm 
name;  and  indeed,  I  do  not  see  but  all  the  requirements  of  §  142, 
the  first,  as  well  as  the  second  subdivision  may  not  in  like  man- 
ner be  dispensed  with.  My  opinion  is  that  it  was  not  the  inten- 
tion of  the  legislature,  by  §  162,  to  dispense  with  any  of  the  re- 
quirements of  §  142.  The  last  mentioned  section  lays  down  and 
establishes  the  rule  in  general  terms  as  to  what  a  complaint 
must  contain;  and  §  162  is  designed  to  relieve  the  party  from 
setting  out  the  written  instrument  according  to  its  legal  effect. 
It  could  not  have  been  intended,  I  apprehend,  to  excuse  him  from 
stating  his  interest  in,  or  title  to  it,  or  from  alleging  such  other 
facts,  outside  of  the  instrument,  as  were  necessary  to  enable  him 
to  recover  upon  it.  The  case  cited  from  4  Sanford's  Superior 
Court  Reports,  is  an  illustration.  There  the  complaint  stated 
that  the  defendants  made  and  endorsed  the  note,  and  then  gave 
a  copy  of  it,  by  which  the  defendants'  liability  fully  appeared. 
But  there  was  a  fact  necessary  to  be  stated,  which  the  copy  of 
the  note  did  not  disclose,  to  wit:  the  plaintiff's  title  or  owner- 
ship of  the  note,  and  for  the  omission  to  state  it,  the  complaint 
was  held  insufficient.  The  court  remarked  that  "  the  action  is 
founded  on  something  more  than  the  note,  and  that  something 
must  be  averred." 

I  think  the  complaint  in  this  case  is  defective  in  not  stating  that 
the  defendants  made  or  endorsed  the  note,  and,  as  respects  the 
endorsers,  in  not  alleging  a  demand  and  notice  of  non  payment. 

There  must  be  judgment  in  favor  of  the  defendants  on  the  de- 
murrer, wilh  leave  to  the  plaintiffs  to  amend  on  payment  of  costs. 
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Where  an  action  is  brought  in  the  Court  of  Common  Pleas  to  recover  damages 

for  trespass  on  personal  property,  and  the  plaintiff  recovers  less  then  $  50 

damages  he  is  not  entitled  to  costs. 
The  section  of  the  R.  S.  2  vol  />,  510,  which  provides  for  costs  in  such  cases, 

where  the  court  or  jury  certify  the  trespass  to  have  been  malicious  is  repealed. 
The  distinction  which  existed  between  this  court  and  the  Supreme  Court  in 

the  rate  of  costs  in  certain  cases  is  abolished  by  the  Code 

% 

Special  Term,  November  1852,  The  plaintiff  brought  an 
action  against  the  defendant  for  a  trespass  in  taking  personal 
property  and  recovered  less  than  $50  damages.  He  moved,  on 
the  testimony  and  pleadings  in  the  cause  for  a  certificate  that 
the  trespass  was  willful  and  malicious,  and  for  costs. 

INGRAHAM,  First  Judge. — Section  304  of  the  Code,  gives  the 
plaintiff  costs  in  an  action  ior  the  recovery  of  money,  when  the 
plaintiff  shall  recover  fifty  dollars  or  more.  This  is  the  only 
provision  in  the  Code  under  which,  in  an  action  for  a  trespass, 
costs  can  be  recovered  by  the  plaintiff. 

The  Code  also  repeals  all  statutory  provisions  regulating  the 
costs  in  civil  cases,  and  the  provisions  of  the  Revised  Statutes, 
2d  vol.  510,  which  provides  lor  the  allowance  of  costs,  in  actions 
of  trespass,  where  the  court  or  jury  shaJl  certify  the  trespass  to 
have  been  malicious,  are  included  in  such  repeal. 

There  is  now  no  rule  as  to  costs,  applicable  to  actions  for 
trespass,  which  is  different  from  thaf*whieh  applies  to  other  ac- 
tions for  the  recovery  of  money.  In  all  the  recovery  must  be 
at  least  fifty  dollars,  or  the  plaintiff  can  not  have  costs. 

If  there  could  be  any  doubt  about  the  intent  of  repealing  this 
provision,  it  would  be  removed,  when  it  is  remembered  that  the 
section  allowing  costs,  where  the  recovery  was  under  $50,  on  a 
certificate  that  the  trespass  was  willful  was  confined  to  the  Com- 
mon Pleas. 

By  the  Code  all  distinction  between  this  court  and  the  Supreme 
Court  as  to  the  rate  of  costs  which  formerly  existed  is  abolished, 
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and  as  there   is  no  other  Court  of  Common  Pleas   in   the  state* 
there  would  be  no  reason  tor  that  distinction  being  continued. 

The   plaintiff  is  not  entitled  to  costs   in  this  case.     Motion 
denied. 


SUPREME  COURT. 

DROUGHT  agt.  CURTISS  AND  PARKE 

A  tvpplemental  answer  may  be  allowed  on  motion,  whenever  the  facts  form- 
ing the  ground  or' the  answer,  have  occurred  since  the  answer  was  put  in, 
or  where  the  defendant  was  ignorant  of  them  at  the  time  of  pleading  the 
first  answer.  It  differs  in  this  respect  from  the  old  plea  of  puis  darrien 
continuance  (for  which  it  was  intended  as  a  substitute),  which  could  strictly 
be  pleaded  only,  before  or  at  the  next  continuance  after  the  facts  transpired. 

When  the  facts  sought  to  be  pleaded  in  a  supplemental  answer  amount  to  an 
entire  satisfaction  of  the  cause  of  action,  and  if  established  would  utterly 
extinguish  the  plaintiff's  right  to  prosecute  it,  it  is  the  duty  of  the  court  to 
allow  the  motion:  and  it  will  make  no  difference  whether  the  application 
be  made  at  the  earliest  day  or  not.  « 

Oneida  Special  Term,  March  1853.  This  was  an  action 
brought  for  the  conversion  ol  personal  property  by  the  seizure 
and  sale  of  it,  on  an  execution  against  one  Benjamin  Drought, 
in  favor  of  the  defendant  Curtiss,  and  by  his  direction.  The 
answer  sets  up  that  the  property  belonged  to  Benjamin  Drought, 
and  justifies  under  a  judgment  and  execution  against  him.  The 
issue  joined  in  the  cause  was  referred  to  E.  A.  Wetmore  to  hear 
and  decide  in  October  1851.  It  was  noticed  for  trial  in  October 
1852;  but  a  day  or  twd  before  the  cause  was  to  be  tried,  the 
plaintiff  was  arrested  by  one  of  the  defendants  on  an  execution 
issued  on  a  judgment  rendered  against  him,  and  committed  to 
jail ;  and  for  that  reason  the  cause  was  not  tried.  It  was  again 
noticed  to  be  tried  on  the  26th  of  January  1853,  but  before  the 
cause  was  tried,  the  trial  was  stayed  and  notice  given  of  a  motion 
by  the  defendants  to  be  allowed  to  put  in  a  supplemental  answer 
founded  on  the  following  facts:  The  defendant  Curtiss  having 
obtained  a  judgment  against  the  present  plaintiff  and  Benjamin 
Drought,  took  proceedings  under  the  provisions  of  the  Code  sup- 
plementary to  execution;  and  those  proceedings  resulted  in  the 
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appointment  of  a  receiver  on  the  22d  December  1851.  On  the 
same  day  the  receiver  gave  notice  to  the  plaintiff  that  he  should 
sell  the  demand  on  which  the  present  action  is  founded,  on  the 
third  of  January  1853.  It  was  sold  on  that  day  and  the  purchaser 
has  settled  the  suit  with  the  defendant  Curtiss,  and  the  same  is 
satisfied.  The  defendant  swears  that  he  believes  he  has  a  good 
defence;  but  it  involves  an  inquiry  that  lasted,  in  another  similar 
suit,  which  resulted  in  favor  of  defendants,  sixteen  days,  and 
desires  this  issue  as  the  least  expensive  trial. 

H.  DENIO,  for  the  Motion. 
F.  KERNAN,  Opposed. 

GRIDLEY,  Justice. — The  supplemental  answer  under  the  Code, 
is  a  substitute  for  the  old  plea  puis  darrien  continuance;  but  it 
differs  from  that  plea  in  this  respect;  that  the  supplemental  an- 
swer may  be  allowed  on  motion,  whenever  the  facts  forming 
the  ground  of  the  answer,  have  occurred  since  the  answer  was 
put  in,  or  where  the  defendant  was  ignorant  of  them  at  the  time 
of  pleading  the  first  answer;  whereas  the  plea  puis  darrien,  could 
strictly  be  pleaded  only  before  or  at  the  next  continuance,  after 
the  facts  transpired  (see  §  177  of  the  Code,  and  Gra.  Pr.  256). 
Where  the  facts  asked  to  be  incorporated  and  pleaded  in  a  sup- 
plemental answer,  go  to  divest  the  plaintiff  of  the  right  to  main- 
tain the  action,  and  transfer  the  cause  of  action  to  another,  who 
has  received  satisfaction  for  the  demand  involved  in  it,  it  is  the 
duty  of  the  court  to  grant  the  motion.  The  word  may  in  such  a 
case,  means  must;  and  it  will  make  no  difference,  whether  the 
motion  be  made  at  the  earliest  day  or  not.  The  facts  amount 
to  an  entire  satisfaction  of  the  cause  of  action,  and  whenever 
pleaded  and  established,  they  utterly  extinguish  the  plaintiff's 
right  to  prosecute  it. 

The  only  material  question,  therefore,  to  be  decided,  would 
seem  to  be  whether  the  facts  stated  in  the  affidavit  amount  to  a 
defence,  that  puts  an  end  to  the  cause  of  action  of  the  plaintiff. 
It  is  not  denied  that,  whatever  chose  in  action  would  pass  ro  a 
receiver  appointed  in  a  creditor's  bill,  would  also  pass  to  a  re- 
ceiver appointed  under  an  order  made  in  proceedings  supple- 
mentary to  an  execution  under  the  Code.  In  truth  those  pro- 
VOL.  VIII.  8 
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ceedings  were  intended  as  a  substitute  for  the  old  practice  in 
chancery  on  a  creditor's  bill.  In  the  case  of  Gillet,  receiver,  vs. 
Fairchild  (4  Denio,  80),  it  was  decided  that  the  terms  *'  chose  in 
action  "  and  "  things  in  action,"  embrace  demands  arising  out  oJ 
torts  as  well  as  causes  of  action  originating  in  a  breach  of  con- 
tract,- and  that  no  assignment  to  a  receiver  is  necessary  to  enable 
him  to  sue  in  his  own  name.  The  same  principle  was  reiterated 
in  Hudson  vs.  Platt  (11  Paige,  183)  In  those  cases,  it  is  laid 
down  that  though  a  personal  tort  as  an  assault  an  1  battery,  is » 
not  assignable  and  dies  with  the  person,  yet  the  right  of  action 
for  an  injury  to  personal  property,  survives  by  statute  to  the 
representative,  and  is  transferred  to  the  receiver  and  vests  in  him 
under  the  order  to  that  effect.  Under  these  authorities,  therefore, 
the  plaintiff's  cause  of  action  was  transferred  under  the  sum- 
mary proceedings,  to  the  receiver,  appointed  by  the  judge;  and 
he  became  vested  with  it,  and  was  authorized  to  sue  for  it  in  his 
own  name  (see  §  144  of  the  Code,  and  5  How.  Pr.  R.  441).  The 
plaintiff's  counsel  insists  that  the  order  should  not  be  granted, 
because  the  receiver  omitted  to  proceed,  and  the  defendant  omit- 
ted to  make  this  motion  for  nearly  a  year  after  the  appointment. 
I  have  already  given  an  answer  to  this  objection;  and  it  may  be 
said  in  addition,  that  the  sale  of  the  chose- in  action,  so  as  to 
authorize  the  settlement  of  the  demand  that  has  since  occurred, 
did  not  take  place  till  the  third  of  last  January.  It  is  also  true 
that  the  plaintiff  had  no  right  to  proceed  in  the  suit  after  the 
appointment  of  the  receiver.  His  right  to  the  cause  of  action 
was  divested,  and  he  had  no  right  to  proceed  in  the  action,  any 
more  than  any  stranger  to  the  suit.  This  consideration  is  an 
answer  to  his  claim  for  costs.  It  may  be  that  the  proceedings  of 
the  defendant  have  been  hard,  and  the  receiver  may  have  sold 
the  demand  for  too  small  a  sum.  But  the  receiver  has  given 
bail  for  the  faithful  discharge  of  the  trust  committed  to  him,  and 
is  responsible  for  any  abuse  of  it  to  his  cestui  que  trusts.  Besides, 
he  had  a  discretion  to  determine  whether  he  would  permit  an 
expensive  law  suit  for  a  doubtful  and  contested  claim,  or  sell  it 
for  what  he  could  get  for  it.  At  all  events,  the  proceedings  of 
the  defendants  are  legal,  so  far  as  I  can  discover,  and  there  does 
not  appear  to  be  any  sound  objections  to  the  motion. 
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Where  the  plaintiff  alleged  in  his  complaint,  that  under  the  contract  with  the 
defendant  he  was  the  owner  of  one  half  of  a  steam  boat  (New  World),  and 
entitled  to  the  possession  of  the  whole,  that  she  was  wrongfully  detained 
from  plaintiff  to  evade  the  said  contract  •,  that  he  had  demanded  possession  of 
her  which  defendant  had  refused,  and  charged  that  defendant  was  about  to  re- 
move her  from  the  jurisdiction  of  the  court  with  intent  to  defraud  plaintiff 
and  to  violate  the  agreement  with  him-,  that  defendant  has  violated  his  agree- 
ment in  this  "that  said  New  World  was  not  complete  on  the  1st  January 
1850  to  the  damage  of  plaintiff  of  $10,000."  And  claims  delivery  of  said 
steamer  with  her  tackle,  fyc.  And  that  the  defendant  be  restrained  from  re- 
moving her  from  the  jurisdiction  of  this  court  and  from  doing  any  other  act 
whereby  plaintiff's  rights  may  be  jeoparded  or  impaired,  and  demands  judg- 
ment that  he  may  be  declared  entitled  to  said  steamer,  her  tackle,  ^-c.  -,  and 
may  recover  damages  for  any  loss  which  has  been  or  may  be  sustained  by 
reason  of  the  unlawful  detention  to  wit,  $10,000. 

Held,  a  misjoinder  of  actions  under  §  167  of  the  Code,  that  is,  an  action  ex  de- 
licto  (formerly  replevin)  seeking  the  immediate  possession  of  the  chattel  sold, 
by  mesne  process,  as  has  ever  been  usual  in  the  action  of  replevin.  And  al- 
so  an  action  ex  contractu,  seeking  damages  for  a  violation  of  contract. 

Also  held,  that  the  complaint  might  be  amended  without  prejudice  to  the  in- 
junction issued,  so  as  to  reduce  it  merely  to  the  action  of  replevin  and  when 
so  amended  the  injunction,  under  the  code,  might  stand  in  aid  of  that  action, 
it  appearing  that  the  plaintiff  is  entitled  to  it  by  reason  of  injury  to  him. 

The  contract  in  this  case  considered  as  an  absolute  sale  in  presenti,  and  not 
merely  a  contract  to  sell  at  a  future  time. 

The  complaint  in  the  first  suit  sets  forth  a  contract,  whereby 
the  defendant  sold,  or  agreed  to  sell  to  plaintiff,  one-half  of  a 
screw  steam  boat  then  building  in  defendant's  yard,  to  be  com- 
plete and  ready  for  sea,  on  or  before  the  1st  January  1850.  The 
language  of  the  contract  is,  "  agrees  to  sell,  and  by  these  pre- 
sents does  sell."  The  price  fixed  is  $30,000. 

The  contract  further  provides  that  Furniss  shall  act  as  agent 
for  her,receiving  a  commission  on  all  receipts  and  disbursements; 
that  he  shall  have  entire  control  of  her,  appointing  agents  in 
every  port  where  she  may  trade;  he  accounting  to  Brown  or 
other  owners  for  their  proportion  of  money  he  may  receive  from 
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time  to  time  That  Furniss  had  paid  Brown  $25,000  on  account 
of  premises. 

The  complaint  further  states  that  the  boat  is  now  complete 
and  ready  for  sea.  That  plaintiff  on  the  completion  of  the  boat 
became,  and  now  is,  entitled  to  possession  and  control  of  her; 
that  he  has  demanded  possession  of  her  which  defendant  has  re- 
fused, and  charges  that  defendant  is  about  to  remove  her  from 
the  jurisdiction  of  this  court  with  intent  to  defraud  plaintiff  and 
to  violate  the  agreement  with  him;  that  plaintiff,  under  said  con- 
tract, is  owner  of  one-half  of  her,  and  entitled  to  the  possession 
of  the  whole;  that  she  is  wrongfully  detained  from  plaintiff  to 
evade  the  contract  mentione  !;  that  her  name  is  the  New  World; 
that  the  loss  plaintiff  will  sustain  in  case  she  shall  be  removed 
and  not  delivered  to  him,  will  greatly  exceed  the  value  of  her; 
that  he  will  sustain  irreparable  loss  if  he  be  prevented  from  send- 
ing her  into  the  Pacific,  and  that  defendant  is  unable  to  respond 
in  damages;  that  she  is  worth  $50,000,  according  to  plaintiff's 
"  best  judgment  and  belief;"  that  defendant  has  violated  his  agree- 
ment in  this,  that  said  "  New  World  "  was  not  complete  on  the 
first  January  1850,  to  the  damage  of  plaintiff  of  $10,000. 

The  complaint  claims  delivery  to  plaintiff  of  said  steamer, 
with  her  tackle,  &c.,  and  that  by  order  of  this  court  defendant 
be  restrained  from  removing  her  from  the  jurisdiction  of  this  court, 
and  from  doing  any  other  act  whereby  plaintiff's  rights  may  be 
jeoparded  or  impaired.  That  by  the  judgment  of  the  court, 
plaintiff  may  be  declared  entitled  to  said  steamer,  her  tackle,  &c., 
and  may  recover  damages  for  any  loss  which  has  been,  or  may 
be  sustained  by  reason  of  the  unlawful  detention,  to  wit,  $10,000. 

On  this  complaint  an  injunction  was  obtained,  restraining  the 
removal  of  the  steamer  from  the  jurisdiction  of  the  court,  &c. 
And  on  an  affidavit  that  plaintiff  was  owner  of  one-half  of  said 
steamer  and  entitled  by  virtue  of  said  contract  to  the  possession 
of  the  whole,  and  a  claim  of  delivery  of  her  as  personal  property 
(the  substitute  for  the  old  writ  of  replevin),  she  was  taken  into 
custody  by  the  sheriff  of  the  city  and  county  of  New  York,  but 
was  subsequently  taken  per  force  from  him  and  went  to  sea. 

The  plaintiff  then  brought  suit  against  the  sheriff  for  the  non 
deliver)  of  the  boat  to  him. 
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It  appeared  on  the  part  of  plaintiff,  in  opposition  to  the  motion, 
that  he  had  bought  also  one-half  of  the  steamer  Rhode  Island  at 
the  same  time,  for  which  he  gave  $25,000,  and  had  let  Brown 
have  his  note  for  $5,000,  besides  the  $25,000  mentioned  in  the 
complaint. 

After  the  departure  of  the  steamer,  defendant  in  the  first  suit 
filed  a  cross  bill,  stating  among  other  things,  that  the  steamer 
had  gone  from  the  custody  of  the  sheriff,  and  from  the  jurisdic- 
tion of  the  court ;  and  that  the  sheriff  was  consequently  unable 
to  deliver  her  to  defendant;  that  defendant  had  procured  the 
proper  undertaking  under  the  Code  to  entitle  him,  on  delivering 
.  it  to  the  sheriff,  to  the  possession  of  her;  and  that  he  had  offered 
to  deliver  it  to  the  plaintiff  on  the  condition  that  he  \\ould  dis- 
continue his  suit  against  the  sheriff,  but  it  had  not  been  accepted 
on  those  terms,  and  stating  reasons  to  apprehend  that  Furniss 
would  attempt  to  seize  her  and  embarrass  her  movements  abroad, 
and  praying  an  injunction  restraining  him  therefrom  and  from 
intermeddling  with  her,  and  on  this  procured  a  preliminary  in- 
junction until  a  motion  for  one,  on  notice,  could  be  made. 

M.  S.  BIDWELL,  EDW.  SANDFORD  &  GEO.  T  STRONG,  for  Plff. 

CHAS.  O'CoNOR,  FRANCIS  B.  CUTTING  &  C.  A.  PEABODY,jfor  Deft. 

EDMONDS,  Justice. — In  these  two  suits  there  are  different  ques- 
tions raised  and  discussed  on  the  argument. 

1.  On  the  demurrer  to  the  complaint   in  the  first  suit,  on  the 
ground  of  a  misjoinder  of  actions. 

2.  A  motion  for  leave  on  the  part  of  Furniss  to  file  a  supple- 
mental complaint  to  set  forth  the  acts  which  occurred  after  his 
suit  was  brought. 

3.  A  motion  for  attachment  against  Brown   for  violating  the 
injunction. 

4.  A  motion  to  set  aside  that  injunction  and  other  proceed- 
ings in  the  first  suit,  which  aim  at  the  immediate  possession  of 
the  party. 

5.  A  motion  to  compel  Furniss  to  elect  in  what  manner,  and 
under  what  provision  of  the  Code  he  will  proceed. 

6.  A  motion  for  an  injunction  against  Furniss. 

The  five  first  named  questions  arise  in  the  suit  in  which  Fur- 
niss is  plaintiff,  and  the  remaining  one  in  the  other  suit. 
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The  first  question  which  I  will  consider  will  be  that  which 
arises  in  the  demurrer,  as  it  may  more  or  less  affect  the  other 
questions. 

It  is  claimed  for  the  defendant  that  the  complaint  demurred  to 
has  a  three-fold  character;  as  a  bill  for  specific  performance  of  a 
personal  contract,  as  an  action  of  replevin,  and  as  an  action  for 
the  recovery  of  damages  for  a  breach  of  a  contract.  And  it  is 
alleged  in  his  behalf  that  these  actions  are  inconsistent  with  each 
other;  for  the  first  is  founded  on  the  idea  that  there  has  been  no 
ibsoime  sale  of  the  vessel  to  Furniss;  the  second  is  founded  on 
the  idea  that  there  has  been  such  absolute  sale,  and  the  third  is 
left  at  liberty  to  rest  its  foundation  upon  either  alternative. 

I  do  not  think  that  the  complaint  can,  with  propriety,  be  re- 
garded as  in  the  nature  of  a  bill  for  a  specific  performance,  for 
it  does  not  allege  a  contract  to  sell,  and  ask  that  it  may  be  per- 
formed by  a  decree  that  the  defendant  sell,  but  it  avers  an 
absolute  sale,  and  claims  a  right  to  possession  by  virtue  of  such 
contract  of  sale. 

It  is  therefore  an  action  of  replevin,  seeking,  as  in  that  action 
always  might  be  sought,  the  immediate  possession  of  the  chattel 
sold,  and  that  not  so  much  by  the  final  judgment  as  is  the  case  in 
all  actions  for  specific  performance,  as  by  mesne  process,  as  has 
ever  been  usual  in  the  action  of  replevin. 

But  it  has  this  addition,  that  it  is  also  an  action  on  contract, 
seeking  damages  for  a  violation  of  contract  So  that  in  respect 
to  its  seeking  the  immediate  possession  of  the  vessel,  it  is  an 
action  ex  delicto,  and  as  to  the  damages  it  is  an  action  ex  con- 
tractu. 

Now,  the  Code  allows  several  causes  of  action  to  be  joined, 
where  they  all  arise  out  of  contract  express  or  implied,  or  out 
of  claims  to  recover  personal  property  with  or  without  damages 
for  withholding;  but  it  declares  that  the  causes  of  action  so 
united  must  all  belong  to  only  one  of  these  classes  (Code,  §  lf>7). 

This  mere  statement  of  the  law  and  of  the  causes  of  actions 
which  are  found  united  in  this  complaint,  shows  that  the  de- 
murrer is  well  taken. 

But  it  does  not  follow  that,  therefore,  the  injunction  must  be 
dissolved.  That  depends  on  other  considerations.  The  plaintiff 
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may  be  allowed  to  amend  his  complaint  without  prejudice  to  the 
injunction,  and  if  he  should  amend  so  as  to  reduce  his  complaint 
merely  to  the  action  of  replevin  (as  it  may  yet  be  called,  though 
the  Code  has  given  it  a  new  and  less  convenient  name),  the  ques- 
tion recurs  whether  an  injunction  could  be  sued  out  in  aid  of  his 
remedy.  Formerly  in  that  action  it  could  not,  but  now  it  may 
in  every  action  where  it  shall  appear  by  the  complaint,  that  the 
plaintiff  is  entitled  to  the  relief  demanded,  and  such  relief,  or  any 
part  of  it,  consists  in  restraining  the  commission  of  some  act,  the 
commission  of  which  during  litigation  would  produce  injury  to 
the  plaintiff  vCWe,  §219).  So  that  the  inquiry  is  not,  whether 
the  relief  demanded  is  according  to  principle's  of  equity  or  the 
common  law  practice,  but  simply  whether  the  party  is  entitled 
to  it  by  reason  of  its  producing  an-injury  to  him. 

The  relief  here  sought  in  this  respect  is  that  the  defendant 
may  not  remove  the  vessel  from  the  jurisdiction  of  this  court  and 
the  plaintiff  shows  himself  entitled  to  it  by  averring  an  absolute 
sale  to  him  of  one-half  of  the  vessel,  and  an  agreement  that  when 
finished,  he  shall  have  possession  of  the  whole.  So  that  if  he 
is  correct  in  his  statement  of  his  title,  he  had  a  right  to  the  injunc- 
tion in  the  first  instance  and  to  its  continuance  pending  the  suit, 
on  properly  amending  his  complaint. 

This  involves  the  question  whether  the  contract  was  an  absolute 
sale  in  presenti,  or  merely  a  contract  to  sell  at  a  future  time. 

I  entertain  no  doubt  that  it  was  an  absolute  sale  in  presenti, 
and  was  so  understood  by  both  parties  up  to  the  9th  of  February, 
when  the  vessel  left  this  port. 

The  contract  says  that  Brown  not  only  agrees  to  sell,  but  "  by 
these  presents  does  sell." 

Each  party  was  to  insure  his  own  interest,  and  Furniss,  from 
the  execution  of  the  contract,  might  have  insured  his  half. 

The  amount  paid  w>as  applied  by  both  parties  towards  the 
purchase  of  both  boats;  the  receipt  for  the  $25,000  says  so  in 
express  terms,  and  the  $5,000  could  in  no  respect  be  applicable 
to  the  purchase  of  the  Rhode  Island,  unless  it  was  so;  so  that  if 
the  $25,000  were  paid  only  for  the  Rhode  Island,  the  $5,000 
must  have  been  paid  toward  the  New  World;  and  if  the  $5,000 
were  paid  on  the  Rhode  Island,  some  part  of  the  $25,000  must 
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have  been  paid  toward  the  New  World;  so  that  in  any  event, 
Brown  received  some  part  of  the  purchase  money  of  the  New 
World. 

The  coal  bought  by  Furniss  was,  by  Brown,  applied  to  the  use 
of  the  New  World,  as  well  as  to  that  of  the  Rhode  Island,  he 
thus  treating  one  boat  as  sold  to  Furniss  as  much  as  the  other. 

In  both  contracts  the  expression  is  in  the  present  tense,  "  he 
sells."  In  the  case  of  the  Rhode  Island,  Brown  caused  her  to 
be  registered  in  both  names,  thus  recognizing  Furniss  as  part 
owner  by  virtue  of  that  expression;  and  in  the  case  of  the  New 
World,  he  frequently  promised  to  send  the  carpenter's  certificate 
so  that  she  might  be  registered  in  the  same  manner. 

In  all  of  Brown's  letters  he  recognizes  Furniss's  joint  owner- 
ship. Furniss  avers  that  the  purchase  of  both  boats  was  one 
transaction,  and  Brown  no  where  controverts  that  averment,  and 
for  all  the  purposes  of  this  suit  it  must  be  taken  as  true. 

It  is  these  considerations  which  have  brought  my  mind  to  the 
conclusion  that  it  was  an  absolute  sale  in  presenti,  so  intended 
by  both  parties,  and  so  understood  by  both,  until  this  suit  was 
brought. 

If  this  was  so,  then  Furniss  had  an  absolute  right,  by  virtue 
of  his  present  ownership,  to  the  immediate  possession  of  one-half 
of  the  vessel,  and  might  maintain  replevin  for  it  against  a  wrong 
doer,  and  was  entitled  to  an  injunction  against  her  being  removed 
out  of  the  jurisdiction  of  the  court.  I  have  thus  far  been  regard- 
ing his  rights  only  as  owner  of  one-half  of  the  vessel,  and  not 
under  his  contract  to  have  possession  of  the  whole.  And  as  such 
owner,  there  is  another  ground  why  he  should  have  his  injunction. 
In  cases  of  disputes  between  joint  owners  of  a  vessel,  we  adopt 
and  apply  in  this  court  the  rule  of  Admiralty,  and  that  is  to 
give  the  majority  in  interest  the  possession  and  control,  where 
there  is  such  majority,  and  where  there  is  not,  order  the  vessel 
sold  and  in  the  mean  time  restrain  both  parties  from  using  her. 

This  rule  is  a  sound  one,  and  ihdeed  the  only  one  that  can, 
with  propriety,  be  applied  in  such  cases;  applied  here,  it  would 
clearly  warrant  an  injunction. 

This  disposes  of  all  the  questions  in  the  first  suit,  except  the 
motion  for  an  attachment  against  Brown. 
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I  can  not  on  the  papers  before  me,  determine  how  far  he  took 
any  part  in  sending  the  vessel  to  sea.  No  act  of  his  tending  to 
such  result,  is  set  out  in  the  affidavit  on  the  part  of  Furniss, 
though  from  the  acts  which  are  detailed,  the  inference  is  cer- 
tainly very  strong  that  he  had  something  to  do  with  it.  But  on 
the  other  hand,  the  affidavit  of  Bell  would  imply  that  Brown  had 
nothing  to  do  with  sending  her  to  sea.  This  is  not  very  probable, 
to  be  sure,  but  in  the  state  of  the  evidence  before  me,  I  can  not 
say  how  the  fact  is,  and  must  direct  a  reference  to  ascertain. 

The  motion  by  Brown  for  the  injunction  must,  of  course,  under 
the  view  of  the  case,  be  denied  with  costs. 

FURNISS  agt.  BROWN. 
DECISION. 

1.  Demurrer  to  complaint  allowed,  but  plaintiff  allowed  to 
amend  by  electing  whether  his  complaint  shall  be  as  in  replevin 
or  as  in  an  action  for  damages,  for  breach  of  contract,  such 
amendment  to  be  made  in  five  days. 

If  plaintiff  omit  to  amend,  or  if  in  amending  he  elects  to  go 
for  the  damages  and  not  in  replevin,  the  injunction  will  be  dis- 
solved. But  if  he  amends,  and  in  amending  elects  to  go  as  in 
replevin,  the  motion  for  the  dissolution  of  the  injunction  will  be 
denied.  But  in  any  event  the  plaintiff  will  pay  the  costs  of  the 
motion  to  dissolve  the  injunction,  $'10,  and  the  costs  of  the  de- 
murrer. 

2.  Motion  for  leave  to  file  supplemental  bill,  granted. 

3.  The  motion  for  attachment  for  violating  injunction  referred 
to  Joseph  S.  Bosworth,  to  take  testimony  in  regard  to  it 

4.  The  motion  to  set  aside  proceedings  in  the  replevin  to  elect, 
&c.  will  be  governed  by  the  decision  on  the  demurrer  and  the 
action  thereo 

BROWN  agt.  FURNISS. 

Motion  for  an  injunction  denied,  and  temporary  injunction 
dissolved  with  costs. 

NOTE. — This  case  was  received  by  the  Reporter  for  publication  on  the  17th 
June  185^,  and  should  soon  thereafter  have  been  published;  but  by  some  ac- 
cident it  was  mislaid  with  some  other  papers,  and  not  found  until  a  few  days 
since. 

VOL.  VIII.  9 
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COBB  agt.  THOKNTON  AND  OTHERS. 

The  plaintiff  in  a  mortgage  foreclosure  suit  can  not  have,  under  $  274  of  the 
Code,  a  contingent  personal  judgment  against  some  ol  the  defendants,  before 
final  judgment  of  foreclosure  and  sale. 

Orleans  Special  Term,  May  1852.  Motion  for  leave,  to  enter 
judgment  against  some  of  the  defendants.  The  object  of  the 
action  is  to  foreclose  a  mortgage  executed  by  Richard  B.  Thorn- 
ton and  wife,  to  secure  the  payment  of  a  joint  and  several  pro- 
missory note,  made  by  all  the  defendants  except  Thornton's 
wife,  and  for  a  judgment  against  the  makers  of  the  note  for  any 
deficiency  upon  the  sale  of  the  mortgaged  premises.  Richard 
B.  Thornton,  the  n/ortgagor,  defends.  The  other  defendants  in- 
terpose no  defence.  The  clerk  of  Cattaraugus  county  has  assessed 
the  damages  upon  the  note  as  against  the  makers  not  defending; 
and  the  plaintiff  now  moves  for  judgment  against  them,  to  con- 
tain special  provisions. 

ASGILT.  GIBBS,  for  Plaintiff. 
— ,  for  Defendants. 

MARVIN,  Justice. — The  plaintiff's  counsel  supposed  that  section 
274  of  the  Code  justifies  this  motion,  and  that  the  court  is  author- 
ized by  it  to  render  judgment  against  one  or  more  of  the  defend- 
ants, leaving  the  action  to  proceed  against  the  others.  This 
section  has  given  rise  to  much  discussion  and  the  decisions  under 
it  are  conflicting,  but  I  am  not  aware  that  any  attempt  has  been 
made  to  apply  it  in  the  manner  desired  in  the  present  case. 

The  Revised  Statutes,  relating  to  the  foreclosure  of  mortgages 
in  chancery,  are  still  in  force.  They  empower  the  court  to  de- 
cree a  sale  of  the  mortgaged  premises;  to  compel  the  delivery 
of  the  possession  to  the  purchaser;  and  "  on  the  coming  in  of  the 
report  of  sale,"  to  decree  and  direct  the  payment  of  any  balance 
of  the  mortgage  debt  that  may  remain  unsatisfied  after  a  sale  of 
the  premises  in  the  case  in  which  such  balance  is  recoverable  at 
law. 
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The  statute  prohibits  any  proceedings  at  law  for  the  recovery 
of  the  debt,  after  the  bill  is  filed,  unless  authorized  by  the  court. 
It  authorizes  the  making  of  persons,  other  than  the  mortgagor, 
who  are  liable  for  the  payment  of  the  debt,  parties;  and  the 
court  may  decree  the  payment  of  the  balance  of  the  debt  remain- 
ing unsatisfied  after  a  sale  of  the  mortgaged  premises,  as  well 
against  such  persons  as  the  mortgagor  (2  R.  S.  19],  sections 
151,  152,  153,  154).  Here  the  plaintiff  finds  his  authority  for 
joining  those  liable  to  pay  the  debt,  with  the  mortgagor,  in  the 
action  to  foreclose,  and  he  is  bound  by  the  terms  imposed. 

The  practice  under  these  provisions  of  the  statute  was  and 
still  is,  to  make,  in  the  decree  or  judgment  for  foreclosure  and 
sale,  a  contingent  decree  for  the  payment  of  any  deficiency  upon 
the  coming  in  and  confirmation  of  the  report  of  sale,  and  that 
the  plaintiff  have  execution  therefor  (McCarthy  vs.  Graham,  8 
Paige,  480). 

No  execution  can  issue  until  the  deficiency  has  been  ascer- 
tained by  the  report  of  sale  of  the  mortgaged  premises,  and  the 
report  has  been  confirmed  (Bank  of  Rochester  vs.  Emerson, 
10  Paige,  115).  The  court  has  no  authority,  where  the  action 
is  to  foreclose  a  mortgage,  to  render  a  contingent  judgment  for 
the  balance  of  the  debt  remaining  unsatisfied  after  a  sale  of  the 
mortgaged  premises  previous  to  the  rendition  of  the  principal 
judgment  for  a  foreclosure  and  sale  of  the  premises  mortgaged. 
The  action  can  not  be  so  divided.  The  object  of  the  action  is  a 
foreclosure  and  sale,  and  the  recovery  of  any  deficiency  from 
those  who  are  personally  liable.  The  amount  of  the  personal 
liability  can  not,  in  this  action,  be  known  until  after  a  sale  of 
the  mortgaged  premises.  Section  274  of  the  Code  is  not  appli- 
cable to  the  present  case.  It  would  not  be  proper  to  render  a 
contingent  personal  judgment  against  the  defendants  as  makers 
of  the  note,  until  the  final  judgment  of  foreclosure  and  sale. 

The  motion  is  denied.  ' 


68  NEW-YORK  PRACTICE  REPORTS. 

Becker  and  Hotchkiss  agt.  Hager 

SUPREME  COURT. 

BECKER  AND  HOTCHKISS  adm'rs,  £c.  agt.  HAGER 

A  defendant  who  has  appeared  but  not  answered,  is  not  entitled  to  notice  of  an 
application  for  an  injunction.  It  is  not  an  "ordinary  proceeding'' in  the 
action  (  §  414  ). 

The  service  of  an  injunction  upon  the  attorney  instead  of  the  party  who  has 
appeared  is  irregular,  for  the  same  reason,  that  it  is  not  an  "  ordinary  proceed- 
ing" in  the  action  (§  417  )..  And  because  no  proceedings  for  a  violation  of 
the  injunction  can  be  founded  on  such  service. 

Administrators  are  bound  to  account  upon  the  application  of  any  one  interested 
in  the  estate.  And  if  the  administrators  claim  that  the  applicaut  has  no  in- 
terest in  the  estate,  that  is  a  sufficient  defence  before  the  surrogate,  but  is  not 
cause  for  relief  by  injunction, 

Schoharie  Special  Term,  November  1852.  Motion  to  dissolve 
injunction.  The  action  was  commenced,  in  May  1852,  by  the 
service  of  a  summons,  without  complaint.  The  defendant  duly 
appeared  and  demanded  a  copy  of  the  complaint.  On  the  first 
of  November  a  copy  of  the  complaint,  and  also  of  an  injunction, 
which  had  been  granted  on  the  same  day  by  a  justice  of  this 
court,  without  notice  to  the  defendant's  attorney,  were  served. 

The  complaint  alleges,  in  substance,  that  the  defendant,  in 
1842,  had  married  the  daughter  of  Roswell  Hotchkiss,  now  de- 
ceased; that  they  separated  in  November  1849,  and,  in  August 
1850,  the  wife  died;  that  the  defendant,  in  August  1843,  had 
made  and  delivered  to  his  wife  his  note  for  $600,  for  money  he 
had  received  from  her  father;  that  when  the  separation  took 
place,  the  wife  went  to  reside  with  her  three  sisters;  that  on  the 
7th  of  May  1850,  an  arrangement  was  made  between  the  defend- 
ant, and  his  wife,  and  her  sisters,  whereby  the  defendant  agreed 
to  restore  to  his  wife  all  the  goods  he  had  received  of  her,  and 
to  pay  her,  for  her  own  use,  $1000,  for  which  sum  he  then 
made  and  delivered  to  her  his  notes,  payable  to  her  or  bearer, 
in  one  year  with  interest;  that  the  $600  note  was  then  given 
up  to  the  defendant;  that  the  defendant  then  also  agreed  to 
relinquish  all  further  claim  for  the  share  of  his  wife  in  her  father's 
estate,  he  having  died  December  1845;  that  the  wife,  on  the 
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12th  of  May  1850,  assigned  to  her  three  sisters  all  her  property 
and  effects,  including  her  interest  in  her  father's  estate;  that  on 
the  3d  of  June  1851,  the  defendant  made  application  for,  and 
obtained  from  the  surrogate  of  Delaware,  letters  of  administration 
upon  the  estate  of  his  wife,  and,  subsequently,  commenced  pro- 
ceedings before  the  surrogate  against  the  plaintiffs  for  the  recovery 
of  his  wife's  share  of  her  father's  estate.  Upon  these  facts,  the 
injunction  was  allowed  restraining  the  defendant  from  all  further 
proceedings  before  the  surrogate,  and  from  prosecuting  any  other 
suit  against  the  plaintiffs  for  the  property  of  his  deceased  wife. 
The  injunction  was  not  served  upon  the  defendant  personally. 
It  was  only  served  upon  his  attorney  with  a  copy  of  the  com- 
plaint. 

A.  BECKER,  for  Plaintiffs. 

S.  A.  GIVENS,  for  Defendant. 

HARRIS,  Justice. — The  414th  section  of  the  Code  declares  that 
where  notice  of  appearance  has  been  given  .notice  of  all  the 
ordinary  proceedings  in  the  action  shall  be  served  on  the  party 
or  his  attorney.  But  this  provision  does  not  embrace  provisional 
remedies.  These  are  not  "  ordinary  proceedings,"  within  the 
sense  of  the  term  as  used  in  this  section.  Though  a  defendant 
has  appeared,  he  is  not  entitled  to  notice  of  an  application  for  an 
order  to  arrest  him.  Neither  is  he  entitled  to  notice  of  an  appli- 
cation for  an  injunction  before  he  has  answered.  This  injunc- 
tion, therefore,  was  regularly  obtained. 

But  the  plaintiffs'  attorney  is  mistaken  in  supposing  that  he 
was  required,  by  the  417th  section  of  the  Code,  to  serve  the  in- 
junction on  the  attorney,  instead  of  the  party.  This  section, 
like  the  414th,  applies  to  the  ordinary  proceedings  in  the  action. 
Service  of  an  injunction  upon  the  attorney  might  be  sufficient  as 
a  notice  to  him  of  the  plaintiff's  rights,  but  it  could  never  be 
made  the  foundation  of  a  proceeding  against  the  defendant  for 
its  violation.  This  defective  service,  however,  furnishes  no 
reason  why  the  order  itself  should  be  set  aside. 

Upon  the  merits,  I  think  the  injunction  can  not  be  sustained' 
The  plaintiffs  are  the  administrators  of  Roswell  Hotchkiss,  de- 
ceased; as  such,  they  bring  this  action.  The  burden  of  their 
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complaint  is,  that  the  deiemlant,  as  the  administrator  of  the  estate 
of  his  wife,  is  taking  proceedings  before  the  surrogate  of  Dela- 
ware, to  compel  them  to. account  as  administrators.  Of  this  they 
have  no  right  to  complain.  They  are  bound  to  account  upon  the 
application  of  any  one  interested  in  the  estate;  and,  if  the  de- 
fendant is  not  interested,  they  have  a  sufficient  defence  before 
the  surrogate. 

But  the  plaintiffs  say  the  interest  of  the  defendant's  wife  in 
the  estate  was  assigned  by  her  to  her  sisters,  with  the  consent 
of  the  defendant.  Let  it  be  conceded  that  this  is  so,  how  does 
this  concern  the  plaintiffs  as  administrators?  They  are  to  account 
for  the  property  which  has  come  into  their  hands  as  assets. 
Whether  they  are  to  pay  the  share  of  the  defendant's  wife  to 
him  or  to  her  sisters,  is  a  question  in  which  they  have  no  legal 
interest.  The  parties  to  such  a  controversy  are  the  respective 
claimants  of  the  fund.  The  plaintiffs  should  content  themselves 
with  a  due  administration  of  the  estate,  and  let  those  who  have 
an  interest  in  the  distribution,  litigate  between  themselves.  I  am 
of  opinion  that  the  plaintiffs  have  not  shown  themselves  entitled 
to  the  relief  they  seek.  The  order  of  injunction  must,  therefore, 
be  vacated,  with  ten  dollars  costs. 


SUPREME  COURT. 

BAUCUS  AND  OTHERS  Commissioners  of  Highways,  <§rc.  agt  THB 
ALBANY  NORTHERN  RAIL  ROAD  COMPANY. 

An  injunction  will  not  be  granted  against  a  Rail  Road  Company,  restraining  a 
necessary  cut  and  excavation  they  are  making  across  and  through  a  public 
highway,  in  anticipation  that  the  wooden  bridge  they  intend  to  substitute, 
will  not  restore  the  highway  to  its  former  usefulness. 

When  their  work  is  completed,  affirmative  proceedings  should  be  instituted  if 
the  highway  is  not  thus  restored. 

Jit  Chambers,  March  1853.  Motion  by  the  Plaintiff's  for  an 
injunction.  The  plaintiffs,  commissioners  of  highways  of  the 
town  of  Waterford  in  the  county  of  Saratoga,  complained  that 
the  defendants  are  unlawfully  engaged  in  digging  a  cut  and 
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excavation  for  their  rail  road  through  and  entirely  across  a  much 
traveled  public  highway,  in  the  town,  and  within  sixty  rods  of 
the  village  of  Water  ford,  which  cut  and  excavation  is  partially 
completed,  and  is  intended  to  be,  when  completed,  of  the  width 
or  breadth  of  about  150  feet,  and  of  the  depth  of  about  28  feet; 
by  reason  of  such  unlawful  and  wrongful  acts  of  the  defendants 
great  injury  has  been  and  is  being  done  to  said  highway,  and 
the  same  is  being  rendered  unsafe,  dangerous  and  impassable  for 
the  travel  of  persons,  teams  and  vehicles  to  pass  and  repass  on 
said  highway;  and  if  such  excavation  is  continued,  said  highway 
will  be  rendered  entirely  impassable. 

And  further,  that  this  cut  and  excavation  occurs  at  the  base 
of  a  high  hill,  called  "  Prospect  Hill,"  over  which  said  highway 
passes;  that  the  overseers  of  said  highway  have  for  some  years 
past,  from  time  to  time,  caused  the  summit  of  said  hill  in  said 
highway  to  be  lowered  and  the  earth  and  deposits  taken  to  and 
deposited  at  the  base  of  said  hill,  to  improve  the  grade  of  the 
hill;  and  the  highway  at  this  place  still  needs  further  improve- 
ment in  the  same  manner.  That  the  plaintiffs  are  informed  and 
believe  that  30  feet  in  width  wrould  be  entirely  sufficient  for  the 
purpose  of  constructing  and  using  said  rail  road  across  said  high- 
way. 

That  the  plaintiffs  are  informed  by  persons  engaged  in  making 
said  excavation  that  after  the  same  is  completed  across  said  high- 
way to  the  width  and  depth  aforesaid,  said  defendants  intend  to 
make  said  highway  thereat  again  passable  by  means  of  the 
erection  in  said  highway  of  a  wooden  bridge  and  structure  of  at 
least  150  feet  in  length,  the  same  to  become  a  substitute  for  the 
embankment  and  earth  now  being  removed;  which  said  wooden 
bridge  the  plaintiffs  charge  to  be  an  improper  and  dangerous 
substitute  for  the  earth  so  taken  and  intended  to  be  taken  tiom 
said  highway,  and  also  wholly  inadequate  for  the  purposes  of 
said  highway.  And  such  bridge  would  prevent  the  further  im- 
provement of  said  highway  at  the  base  of  said  hill,  nor  will  it 
estore  the  highway  to  its  former  state,  nor  in  a  sufficient 
manner  not  to  have  impaired  its  usefulness. 

The  plaintiffs  ask  by  way  of  relief,  that  said  defendants,  by  the 
order  of  this  court,  may  be  perpetually  restrained  from  proceed 
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ing  with  the  making  and  digging  of  said  excavation  and  from 
the  removing  of  the  earth  of  said  highway  at  the  place  aforesaid 
to  any  greater  extent  than  what  is  actually  necessary  for  the  cross- 
ing and  construction  of  said  rail  road,  and  also  from  the  building 
of  said  wooden  bridge  or  structure  as  herinbefore  stated,  and  that 
said  defendants  may  be  directed  and  decreed  to  construct  at  the 
intersection  of  said  rail  road  and  highway,  a  culvert  or  arch  of 
stone  in  such  manner  as  shall  restore  said  highway  to  its  former 
condition,  &c. 

The  complaint  was  verified  and  accompanied  by  an  affidavit, 
of  an  individual  practically  acquainted  with  making  cuts  and 
excavations  for  rail  roads,  showing  that  30  feet  in  width  at 
the  bottom  and  85  feet  at  the  surface  of  said  cut  was  fully  suffi- 
cient for  the  construction  of  the  defendants'  rail  road. 

Upon  the  service  of  these  papers  (including  the  summons)  a 
notice  of  motion  was  given  for  an  injunction;  which  was  resisted 
by  affidavits  on  the  part  of  the  defendants,  tending  to  show  that 
the  cut  and  excavation  complained  of  were  necessary  in  the  con- 
struction of  the  defend  ants'  rail  road,  &c. 

CHARLES  CRAMER,  for  Motion. 
O.  MEADS,  Opposed. 

HARRIS,  Justice. — The  plaintiffs  ask  for  an  injunction  restrain- 
ing the  Defendants  from  excavating  the  road  to  any  greater  ex- 
tent than  is  actually  necessary  for  the  crossing  and  construction 
of  their  rail  road.  The  affidavits  of  the  engineer  and  assistant 
engineer  show  that  this  is  all  the  defendants  are  doing.  Of 
course,  no  such  injunction  is  necessary.  If  granted  it  would  avail 
nothing. 

The  plaintiffs  also  ask  that  the  defendants  may  be  restrained 
from  constructing  a  wooden  bridge.  It  does  not  appear  that  this 
is  not  the  proper  mode  of  restoring  the  road  to  its  former  useful- 
ness. But  whether  it  is  or  not,  this  is  not  the  proper  mode  of 
enforcing  this  requirement  of  the  statute.  If  the  defendants, 
after  having  made  their  crossing  shall  fail  to  restore  the  road  to 
its  former  usefulness,  the  plaintiffs  will  be  entitled  to  redress  upon 
instituting  affirmative  proceedings.  Injunction  is  not  the  proper 
remedy,  at  least  not  in  anticipation  of  delinquency. 
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SUPREME  COURT. 
SMITH  agt.  HALLOCK. 

The  167th  section  of  the  Code,  as  amended  in  1852,  says,  "  the  plaintiff  may 
unite  in  the  same  complaint  several  causes  of  action,  whether  they  be  such 
as  have  been  heretofore  denominated  legal  or  equitable,  or  both,  where  they 
all  arise  out  of 

1.  "  The  same  transaction  or  transactions  connected  with  the  same  subject  o* 
action."  2,  £c. 

Now  this  has  reference  to  such  causes  of  action  as  are  consistent  with  each 
other,  not  to  those  which  are  contradictory. 

Therefore  the  plaintiff  can  not  claim  an  absolute,  unqualified  title  to  land,  as 
owner  in  fee  simple,  coupled  with  a  claim  for  damages  for  obstructing  him 
in  the  use  of  it,  to  a  greater  extent  than  is  authorized  by  defendant's  life 
lease,  and  especially  for  obstructing  him  in  the  enjoyment  of  a  private  right 
of  way  over  a  part  of  it. 

Westchester  Special  Term,  May  1853.  Motion  to  strike  out 
all  that  part  of  the  complaint,  except  so  much  thereof  as  related 
to  the  claim  for  the  recovery  of  the  whole  of  the  premises  therein 
described,  or  that  the  same  might  be  made  definite  and  certain. 

The  complaint  set  forth  that  the  plaintiff  was  the  owner  in 
fee  simple  of  the  premises  in  dispute;  that  the  defendant  wrong- 
fully entered  and  took  possession  thereof,  and  erected  a  building, 
and  piled  timber,  &c.,  thereon,  so  as  entirely  to  occupy  the  same, 
and  to  prevent  any  use  or  enjoyment  of  the  premises  by  the 
plaintiff;  averred  that  the  defendant  claimed  that  he  had  good 
right  to  the  possession  of  the  premises  during  his  natural  life,  by 
virtue  of  a  certain  lease.  That  the  plaintiff  was  advised  and 
believed  that  the  defendant  had  no  such  right  of  possession,  or 
if  he  had  it  was  only  whenever  he  might  want  to  use  the  same 
for  the  purpose  of  ship  building:  that  the  exclusive  occupation 
by  the  defendant  was  not  for  the  purpose  of  ship  building;  that 
if  the  defendant  had  any  interest  or  right  of  possession,  it  did 
not  extend  to  the  whole  of  such  premises,  and  did  not  extend  to 
a  strip  of  land  on  the  east  side  of  the  said  premises  from  twelve 
to  fifteen  feet  in  width,  and  if  the  defendant  had  any  interest  or 
right  of  possession  to  the  last  mentioned  strip  of  land,  it  was 
subject  to  a  way  over  the  same,  which  the  plaintiff  was  entitled 
VOL.  VIII.  10 
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to  use  and  enjoy;  and  which  the  deiendant,  by  the  means  afore- 
said, obstructed  and  encumbered  so  as  wholly  to  prevent  the 
plaintiif  from  using  and  enjoying  the  same.  The  plaintiff  de- 
manded that  he  might  be  adjudged  to  be  the  owner  in  fee  simple 
of  the  premises,  and  to  recover  possession  thereof  from  the  de- 
fendant, and  also  damages  to  $100  for  withholding  possession  of 
the  premises;  and  that  the  plaintiff  might  recover  damages  to 
$100  for  obstructing  and  encumbering  the  said  way,  if  the  said 
defendant  should  be  adjudged  to  own  an  interest  or  right  of  pos- 
session in  the  saiil  strip  of  land  on  the  east  side  of  the  premises, 
and  for  such  other  or  further  relief  as  should  be  just  and  equitable. 

WM.  WICKHAM  JR.,  for  Defendant. 
GEO.  MILLER,  for  Plaintiff. 

S.  B.  STRONG,  Justice. — The  plaintiff  seeks  to  recover  in  this 
action, 

1.  The  land  in  controversy,  as  the  owner  thereof  in  fee  simple. 

2.  Damages  for  obstructing  him  in  the  use  of  it  to  a  greater 
extent  than  is  authorized  by  the  life  (limited)  lease  to  the  de- 
fendant, and  especially  for  obstructing  him  in  the  enjoyment  of  a 
private  way  over  a  part  of  it. 

The  first  claim  is  founded  on  the  supposition  that  the  defendant 
has  no  right  whatever  to  the  enjoyment  of  the  land,  and  the 
second  upon  an  admission  that  he  has  a  limited  right  to  occupy 
it.  There  is  a  discrepancy  between  the  grounds  of  the  two 
claims  which  is  contrary  to  the  rules  of  pleading,  and  which,  in 
my  opinion,  is  not  sanctioned  by  the  provision  on  the  subject  in 
the  last  addition  to  the  Code  of  Procedure.  The  167th  section, 
as  amended  by  the  act  of  April  16,  1852,  provides  (subd.  1)  that, 
the  plaintiff  may  unite  in  the  same  complaint  several  causes  of 
action,  "  where  they  all  arise  out  of  the  same  transaction  or 
transactions  connected  with  the  same  subject  of  action."  This 
has  reference  to  such  causes  of  action  as  are  consistent  with  each 
other;  not  surely  to  those  which  are  contradictory.  The  latter 
can  not  spring  from  the  same  transaction,  nor  can  all  of  them  be 
connected  with  the  same  subject  matter  for  the  palpable  reason 
that  they  can  not  coexist.  Besides,  the  5th  subdivision  retains 
the  provision  in  the  Code  previously  enacted,  authorizing  the 
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junction  of  claims  to  recover  real  property,  with  or  without 
damages  for  withholding  thereof  and  the  rents  and  profits  of  the 
same.  That  would  indicate  that  the  union  in  such  cases  should 
go  no  further;  that  it  should  not  .extend  to  a  claim  for  the  inter- 
ruption of  the  enjoyment  of  an  incorporeal  right  in  land,  to  which 
the  plaintiff  at  the  same  time  had  the  absolute  unencumbered  and 
unqualified  title  in  fee  simple.  The  claim  of  a  special  right  in 
one  is  virtually  an  admission  of  the  general  right  of  possession 
(at  least  for  the  time  being)  in  another;  and  the  damage  in  such 
case  is  not  for  withholding  the  land,  but  for  interruption  of  its 
qualified  enjoyment. 

The  plaintiff  must  amend  his  complaint  by  limiting  his  claim, 
at  his  election,  either  to  the  recovery  of  the  land,  with  damages 
for  withholding  it  and  the  rents  and  profits,  or  to  the  damages 
caused  by  any  unauthorized  use  of  it  by  the  defendant,  and  th'e 
interruptions  caused  by  the  defendant  to  the  plaintiff's  qualified 
right  to  its  enjoyment,  or  to  the  enjoyment  of  any  part,  or  right 
in  such  part,  of  it. 

The  plaintiff  may  so  amend  in  twenty  days  after  service  of  a 
copy  of  the  order  to  be  entered  pursuant  to  this  opinion  and  with- 
out costs.  The  defendant's  costs  of  this  motion,  amounting  to 
ten  dollars,  must  abide  the  event  of  the  suit. 


SUPREME  COURT. 

EASTMAN  agt.  CASWELL. 

A  one  horse  wag-on,  belonging  to  a  practicing  physician,  is  exempt  from  ex- 
ecution. (See  Morse  agt.  Keyes,  6  How.  Pr.  JR.  18;  and  Wheeler  agt.  Cropsey, 
5  id.  288.) 

The  fact  of  a  person  being  a  householder,  can  not  be  proved  by  reputation-,  it 
is  capable  of  direct  proof. 

General  Term,  5th  District,  1853.  In  1845,  the  plaintiff,  not 
being  at  that  time  a  householder,  purchased  a  bill  of  goods  of 
Clarke  &  Hobbie,  merchants  at  Cazenovia,  and  on  the  4th  of 
February  1846  he  gave  his  note  for  the  balance  due  on  the  bill. 
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This  note  was  renewed  by  a  new  note  dated  May  10th  1851, 
upon  which  a  judgment  was  rendered  by  a  justice  of  the  peace. 
An  execution  upon  the  judgment  was  issued  to  the  defendant  as 
a  constable  of  Cazenovia,  by  virtue  of  which  he  levied  upon  and 
sold  in  March  1852,  a  one  horse  gig  wagon,  worth  $40  or  $50. 
At  the  time  of  the  levy  and  sale  the  plaintiff  was  a  householder 
and  physician,  having  mostly  a  country  practice.  The  wagon 
had  four  wheels,  with,  a  small  narrow  body  for  one  person.  The 
plaintiff  had  no  other  wagon,  and  this  was  necessary  for  him  in  his 
business  to  support  his  family.  The  plaintiff  forbid  the  sale. 
This  action  was  commenced  in  a  Justice's  Court  to  recover  the 
value  of  the  wagon  upon  the  ground  that  it  was  exempt  from 
execution  under  the  law  of  1842,  which  exempts  "  necessary 
household  furniture,  working  tools  and  team,  to  an  amount  not 
exceeding  $150."  The  action  was  defended  upon  the  ground 
that  the  wagon  was  not  exempt  from  execution,  and  the  defend- 
ant at  the  trial  read  and  relied  upon  the  case  of  Morse  vs.  Keyes 
(6  How.  Pr.  R.  18).  The  cause  was  tried  by  a  jury  who  ren- 
dered a  verdict  for  the  plaintiff  for  $30,  upon  which  the  justice, 
on  the  5th  of  May  1852,  rendered  a  judgment  for  $30  damages 
and  $5  costs.  The  defendant  appealed  from  this  judgment  to 
the  County  Court  of  the  county  of  Madison,  where  the  judgment 
of  the  justice  was  reversed  and  judgment  rendered  against  the 
plaintiff  for  $25'43  costs  of  appeal. 

The  plaintiff  appeals  from  that  judgment  to  this  court,  and  asks 
that  the  judgment  of  the  County  Court  be  reversed  and  that  of 
the  justice  affirmed  with  costs. 

R.  THOMAS,  for  Plaintiff".          » 
H.  G.  PADDOCK,  for  Defendant. 

By  the  Court  PRATT,  Justice. — I  have  no  doubt  that  within 
the  liberal  construction  which  has  always  been  given  to  our  ex- 
emption statutes,  the  wagon  in  question  was  exempt  from  levy 
and  sale  on  execution;  still  the  County  Court  did  right  in  re- 
versing the  judgment  of  the  justice. 

1.  The  proof  by  reputation  that  Eastman  was  not  a  householder 
at  the  time  of  contracting  the  debt,  was  clearly  erroneous.  It  was 
a  fact  capable  of  direct  proof,  and  could  not  be  proved  by  hearsay. 
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2.  The  verdict  was  too  large.  It  was  proved  that  the  pro- 
perty was  bid  off  by  Fuller-at  $13'8S  for  the  plaintiff  by  an 
arrangement  between  all  the  parties,  and  that  he  afterwards  had 
it  and  disposed  of  it.  He  was  therefore  only  entitled  to  recover 
that  amount  and  interest.  The  judgment  of  the  County  Court 
must,  therefore,  be  affirmed. 


SUPREME  COURT. 

LEARNED  AND  OTHERS  agt.  VANDENBURGH. 

RANSOM  AND  OTHERS  agt.  SAME  DEFENDANT. 

ADAMS  agt.  SAME  DEFENDANT. 

A  warrant  of  attachment  under  §  231  of  the  Code,  is  not  a  lien  on  property, 
either  real  or  personal,  until  such  property  is  levied  on  under  it.  (See  the 
report  at  special  term  in  these  causes,  1  How.  Pr.  R.  379.) 

Albany  General  Term,  Dec.  1852 — Before  Justices  PARKER, 
HARRIS  and  WRIGHT.  In  the  first  two  causes  attachments  were 
issued  to  the  sheriff  of  Greene,  under  the  231st  section  of  the 
Code,  on  the  10th  of  April  1852.  It  appeared  by  the  inventories 
returned  by  the  sheriff,  and  by  his  returns  on  the  attachments, 
which  were  dated  October  26,  1852,  that  he  levied  on  the  de- 
fendant's personal  property  only  on  the  day  the  attachments  were 
received  by  him.  Judgments  were  recovered  in  these  suits 
which  were  docketed  on  the  21st  day  of  Ju'ne  1852. 

In  the  third  suit  judgment  was  docketed  on  the  16th  June  1852 
Executions  on  all  the  judgments  were  afterwards  issued,  and 
the  sheriff  of  Greene  sold  real  estate  which  not  being  sufficient 
to  satisfy  all  the  judgments,  the  plaintiffs  in  the  first  two  suits 
moved  at  special  term  for  an  order,  directing  the  sheriff  first  to 
apply  the  avails  on  their  judgments.  The  motion  was  denied 
by  Justice  HARRIS,  and  from  that  order  the  plaintiffs  in  the  first 
two  suits  appealed. 

W.  L.  LEARNED,  for  Appellants. 
J.  C.  VAN  DYCK,  for  Respondents 
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By  the  Court,  PARKEK,  Justice. — Under  the  Revised  Statutes, 
the  warrant  of  attachment,  in  terms,  commanded  the  sheriff  to 
attach  all  fhe  property,  real  and  personal  of  the  debtor  (2  R.  S. 
4,  §6;  2  R.  S.  459,  §  16).  But  by  the  Code,  under  which  these 
proceedings  were  instituted,  the  sheriff  is  only  required  to  attach 
and  safely  keep  all  the  property  of  the  defendant  within  his 
county,  or  so  much  thereof  as  may  be  sufficient  to  satisfy  the 
plaintiffs'  demand,  together  with  costs  and  expenses  (  Code,  §  231). 
This  form  of  attachment  is  substantially  like  that  of  an  execution 
against  property. 

The  object  of  an  attachment  under  the  Code  is  to  obtain 
"  security  for  the  satisfaction  of  such  judgment  as  the  plaintiff 
may  recover"  (Code,  §227),  and  not,  like  the  proceedings  under 
the  Revised  Statutes,  to  wind  up  the  affairs  of  the  person  pro- 
ceeded against,  and  have  his  property  distributed  by  trustees 
among  all  his  creditors.  It  is  not,  of  itself,  a  lien  on  property, 
but  only  on  such  property  as  is  levied  on  under  it.  In  this  re- 
spect it  is  like  an  execution  against  personal  property.  But  as 
to  real  property  it  is  different  from  an  execution,  because  under 
an  attachment  the  lien  depends  upon  actual  levy,  whereas  under 
an  execution  it  exists  by  virtue  of  the  previous  docket  of  the 
judgment  on  which  the  execution  was  issued. 

The  plaintiffs  in  the  first  and  second  suits  can  not,  therefore, 
maintain  a  preference  over  the  plaintiffs  in  the  third  suit,  unless 
they  can  show  affirmatively  their  attachments  levied  on  the  real 
property.  This  they  entirely  fail  to  do.  On  the  contrary,  all 
the  evidence  we  have  before  us,  which  is  uncontradicted,  shows 
that  no  such  levy  was  made.  It  is  not  included  in  the  inventory 
made  by  the  sheriff  and  it  appears  by  his  return  to  the  attach- 
ments that  he  levied  only  on  the  personal  property. 

The  counsel  for  the  moving  parties  are  correct  in  saying  that 
the  mere  volition  of  the  sheriff  can  not  be  the  execution  of  the 
attachment  or  a  seizure  of  the  property.  But  to  constitute  a 
levy,  there  must  be  a  seizure,  or  an  exercise  of  control,  or  at 
least,  if  the  property  be  real  estate,  a  claim  made  to  hold  it  under 
the  attachment.  In  this  case  there  was  not  only  no  assertion  or 
exercise  of  such  claim,  but,  as  appears  by  the  inventory  and  by 
the  return  to  the  attachment,  a  disclaimer  of  levy  as  to  all  except 
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the  personal  property  mentioned  in  the  inventory.  As  between 
these  parties,  therefore,  the  plaintiff  in  the  third  suit,  having 
obtained  the  first  lien  by  judgment,  has  preference. 

The  sheriff  has  undoubtedly  erred  in  not  seizing  property 
enough  to  satisfy  the  attachments,  and  is  probably  liable  to  an 
action  for  such  neglect.  But  it  was  an  omission  that  can  not  be 
supplied  by  inferring  a  levy  shown  affirmatively  not  to  have 
been  made. 

The  order  made  at  special  term  must,  therefore,  be  affirmed, 
with  $10  costs. 


SUPREME    COURT. 

RICHARDS  AND  RUSSELL  agt.  VARNUM. 
RUSSELL  agt.  SAME. 

Where  the  sheriff  sold,  among;  others,  a  lot  of  land  to  which  the  defendant  in  the 
execution  had  no  legal  title,  but  an  equitable  interest  arising  under  a  contract 
for  purchase,  held,  that  the  sheriff's  certificate  of  sale  might  be  amended  by 
striking  out  of  it  such  lot. 

Washington  Special  Term,  September  1852.  This  was  an 
application  on  the  part  of  Joseph  Russell,  to  amend  the  certifi- 
cate of  sale  by  the  sheriff  of  Warren  county,  of  certain  lands  of 
the  defendant,  Aaron  Varnum,  by  virtue  of  executions  issued 
upon  the  judgments  in  the  above  entitled  causes,  by  expunging 
from  said  certificate  the  clauses  containing  lot  number  seven 
in  Abeel's  patent,  particularly  bounded  therein,  and  containing 
about  93  acres  of  land. 

The  sheriff  of  that  county  on  the  23d  day  of  November  1847, 
sold  a  number  of  lots  of  the  defendant  under  the  executions  then 
in  his  hands,  and  among  others  lot  No.  7,  above  described.  The 
amount  of  the  two  executions  at  the  time  of  the  sale,  was 
$1506-16,  besides  interest.  At  the  sale  three  pieces  of  land, 
including  lot  No.  7,  were  severally  sold,  and  bid  off  by  Joseph 
Russell;  the  first  piece  for  $350,  the  second  for  $200,  and  lot 
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No.  7  for  $200;  and  the  sheriff  executed  the  certificate  of  sale 
to  him,  which  is  now  sought  to  be  amended. 

The  title  to  lot  No.  7  at  the  time  of  the  sale,  was  in  Halsey 
Rogers,  who  had  contracted  to  convey  it  to  defendant,  who  had 
paid  the  consideration,  but  had  received  no  deed. 

No  redemption  having  been  made,  the  sheriff  on  the  20th  of 
March  1849,  executed  a  deed  to  Russell  for  all  the  parcels  pur- 
chased at  the  sale. 

On  the  8th  day  of  November  1850,  Russell  commenced  an 
action  in  this  court  for  the  recovery  of  possession  of  lot  No.  7, 
against  one  Artemas  Mattison,  who  was  in  possession  of  it. 
Halsey  Rogers  was  substituted  as  defendant  instead  of  Mattison, 
who  was  his  tenant.  The  cause  was  tried  and  the  plaintiff  non- 
suited, which  decision  was  afterwards  affirmed  on  appeal,  at  the 
general  term,  on  the  sole  ground  that  the  sheriff's  sale  of  the 
lot  was  prohibited  by  statute,  and  was  a  nullity,  because  the 
legal  title  was,  at  the  time  of  the  sale,  in  Rogers:  and  that  Rus- 
sell had  only  a  lien  upon  the  equitable  claim  under  the  judgments. 
An  affidavit  of  Varnum,  the  defendant  in  the  judgments,  is  pro- 
duced, in  which  he  swears  that  the  whoLe  amount  is  justly  due 
upon  them,  except  so  much  as  has  been  realized  by  the  sales  of 
the  real  property  as  aforesaid,  and  consenting  that  the  motion 
may  be  granted  amending  the  certificate.  Notice  of  the  motion 
has  also  been  served  upon  Rogers,  who  appears  by  his  counsel  to 
oppose  it.  The  executions  still  remain  in  the  hands  of  the  sheriff, 
and  no  return  has  been  made  upon  them.  The  case  and  points 
which  were  used  on  the  argument  of  the  case  of  Russell  agt. 
Rogers  have  also  been  produced,  by  which  the  facts  appear  sub- 
stantially as  stated  above,  and  the  defendant's  only  point  on  the 
argument  of  the  appeal  was,  that  "  the  legal  estate  in  lot  No.  7 
was  in  Rogers,  and  that  Varnum's  equitable  estate  could  not  be 
sold  under  execution." 

W.  HAY,  for  Russell. 

E.  H.  ROSEKRANS,  for  Rogers. 

C.  L.  ALLEN,  Justice. — I  can  see  no  objection  to  granting  this 
motion.  The  defendant  in  the  executions  consents  to  it,  and  no 
injury  can  can  arise  to  any  other  individual,  who  may  have  any 


NEW-YORK  PRACTICE  REPORTS.  81 

Richards  and  Russell  agt.  Varrmm. 

rights,  accruing  under  the  sale,  if  any  there  are.  The  court  has 
pronounced  the  sale  of  lot  No.  7  to  be  a  nullity  under  §  4-6  of 
1  R.  S.  744,  and  \vhich  have  received  a  construction  in  Griffen 
vs.  Spencer  (6  Hill,  525),  and  in  6  Barb.  116,  129;  10  Paige, 
562;  2  Barb.  Ch.  458.  Varnum  entered  into  possession  under 
his  contract  to  purchase  from  Rogers,  and  never  having  received  a 
deed  the  court  decided  that  the  legal  title  was  in  Rogers,  and  that 
Varnura's  possession  or  interest  could  not  be  sold  under  execution. 
I  can  perceive  no  harm,  therefore,  in  striking  from  the  certificate 
of  sale,  what  the  court  has  already  decided  to  be  of  no  effect  or 
benefit  whatever. 

In  Mulks  vs.  Allen  (12  Wend.  253),  the  court  vacated  a  sale 
•where  the  plaintiff  had  inadvertently  bid  a  sum  less  than  the 
amount  intended.  In  Smith  vs.  Hudson  (1  Cow.  430),  the 
sheriff  was  permitted  to  amend  his  certificate,  by  inserting  therein 
a  parcel  of  land  which  he  had  sold  on  execution,  but  had  omitted 
to  mention  in  the  certificate.  So  the  docket  of  judgments  has 
been  correctefl,  where  a  mistake  of  the  clerk  occurred  in  the 
amount  of  the  judgment  (Hunt  vs.  Grant,  19  Wend.  90;  and  see 
Bixby  vs.  Mead,  18  Wend.  611).  In  Wright  vs.  Hooker  (4  Cow. 
415),  a  deputy  had,  by  mistake,  advertised  the  defendant's  farm 
for  sale,  at  the  house  of  the  defendant,  upon  a  fi.  fa.  under  a  wrong 
description;  but  he  sold  the  farm  and  gave  a  certificate  of  sale, 
by  a  full  and  correct  description,  including  the  number  of  the  lot. 
The  sale  took  place  not  at  the  defendant's  actual  dwelling  house, 
but  at  his  late  dwelling  house.  The  deputy  swore  that  he  acted 
in  good  faith,  and  a  motion  was  made  to  vacate  the  sale,  which 
was  granted  by  the  court,  on  payment  of  costs,  it  being  satisfied 
that  the  proceedings  were  in  good  faith.  There  is  no  pretence 
here  but  that  the  whole  proceeding  was  in  good  faith,  and  that 
both  the  sheriff  and  Russell  believed  that  Varnum  had  such  an 
interest  in  the  lot  as  could  be  sold  under  execution. 

Leave  to   amend  is  granted  on  payment  to  the  attorney  of 
Rogers  $7  costs  of  opposing  this  motion. 
VOL.  VIII.  11 
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SUPERIOR  COURT. 

ANONYMOUS. 

A  fee  of  $10,  not  to  be  allowed  for  each  time  that  a  cause  is  noticed  before  a 
referee. 

M  Chambers,  October  1852.  Costs.  The  plaintiff  had  ob- 
tained a  judgment  upon  the  report  of  a  referee  and  claimed,  upon 
the  adjustment  of  costs,  before  the  clerk,  $10  for  each  time  that 
the  cause  had  been  noticed  for  a  hearing.  The  clerk  had  refused 
to  make  the  allowance,  and  by  the  consent  of  the  attorneys  the 
question  was  referred  to  the  decision  of  the  judge  at  chambers. 

It  was  insisted  on  the  part  of  the  plaintiff  that  the  rejected 
charge,  if  not  justified  by  the  letter,  was  within  the  spirit  and 
meaning  of  subdivision  8  in  §307  of  the  Code,  which  gives  $10 
to  either  party  for  any  circuit  or  term  at  which  tfie  cause  is  ne- 
cessarily on  the  calendar,  and  is  not  reached,  or  is  postponed; 
and  the  counsel  quoted  and  relied  on  the  case  of  Benton  vs. 
Bugnall  (1  Code  R.  J\T.  S.  229),  as  an  express  decision. 

DUER,  Judge. — With  all  possible  respect  for  the  judge  who 
made  the  decision  that  has  been  cited,  it  is  impossible  for  roe  to 
follow  it.  I  can  not  say  that  a  day  appointed  lor  a  hearing; 
before  a  referee  is  a  circuit  or  term  general  or  special,  or  that 
his  private  docket,  if  he  keeps  any,  is  a  calendar.  In  order  to 
meet  a  supposed  equity,  I  can  not  stretch  a  statutory  provision 
to  a  case  which  its  terms  can  not,  without  violence,  be  made  to 
embrace.  If  the  case  is  a  casus  omissvs,  the  legislature  must 
supply  it. 

Even  were  the  terms  of  the  Code  so  ambiguous,  that  by  a 
possible  construction  they  might  cover  the  rejected  charge,  I 
still  should  be  very  unwilling  to  allow  it.  Proceedings  before 
referees,  as  usually  conducted,  are  sufficiently  protracted  and 
expensive,  and  it  is  not  at  all  desirable  to  increase  the  temptations 
to  delay.  I  must  affirm  the  decision  of  the  clerk. 

OAKI.EY,  Ch.  J.  and  BOSWORTH,  J.,  concurred. 
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SUPREME  COURT. 

BLANCHARD,  adra'r  &c,  agt.  STRAIT. 

Where  a  plaintiff  in  the  summons  describes  himself  as  "  administrator,"  £c., 
and  in  the  complaint  declares  generally,  without  any  description,  it  is  a  fatal 
variance,  and  the  proceedings  will  be  set  aside  as  irregular.  • 

A  plaintiff  has  no  right  to  change  the  form  and  character  of  the  action  after  it 
is  commenced. 

The  facts  constituting  a  cause  of  action,  or  ground  of  defence,  should  now  be 
set  forth  in  a  plain,  direct  and  certain  manner.  And  where  several  causes 
of  action  are  set  out  in  a  complaint,  they  should  be  separately  stated  and 
numbered.  (See  Rule  87;  4  Comstock,  249.) 

It  *eems,  that  the  old  form  of  common  counts  in  a  declaration  are  not  sufficient 
under  the  Code. 

Otsego  Special  Term,  March  1853.  This  was  a  motion  in 
behalf  of  the  defendant,  to  set  aside  the  plaintiff's  proceedings 
for  irregularity;  also  to  strike  out  portions  of  the  complaint  for 
redundancy,  and  also  to  require  the  plaintiff  to  make  said  com- 
"plaint  more  definite  and  certain. 

L.  J.  WAL WORTH,  for  Defendant. 
C.  FIELD,  for  Plaintiff", 

CRIPPEN,  Justice.— It  appears  from  the  motion  papers  in  this 
case,  that  the  summons  served  on  the  defendant  was  entitled  as 
above  (giving  the  name  of  the  intestate),  and  was  addressed  to 
the  defendant  by  name;  it  required  him  to  answer  the  complaint 
of  the  "  above  named  plaintiff,-"  that  such  complaint  would  be 
filed  in  the  Otsego  county  clerk's  office;  and  the  defendant  was 
also  required  to  serve  a  copy  of  his  answer,  or  the  plaintiff  \vould 
take  judgment  against  him  for  one  thousand  dollars. 

The  defendant  retained  an  attorney  to  defend  the  action,  who 
gave  notice  thereof,  entitling  such  notice  in  the  same  manner  of 
the  summons,  and  demanded  therein  that  a  copy  of  the  plaintiff's 
complaint  be  served  as  required  by  the  Code.  Within  a  few 
days  after  service  of  said  notice  and  demand  on  the  plaintiff's 
attorney,  he  served  a  copy  of  complaint  on  the  defendant's  attor- 
ney, entitling  the  action  therein  "  Joseph  G.  Blanchard  agt. 
Rufus  E.  Strait."  It  did  not  appear  in  the  title  of  said  com- 
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plaint,  or  in  the  body  of  it,  that  the  action  was  brought  by  Joseph 
G.  Blanchard,  administrator  of  the  personal  estate  of  Esther 
Blanchard  deceased,  but,  on  the  contrary,  in  his  individual 
character  and  right.  It  appeared  that  but  one  action  had  been 
commenced  by  the  plaintiff  against  said  defendant. 

Actions  are  now  commenced  by  process  of  summons.  The 
Code  directs  that  the  summons  shall  be  subscribed  by  the  plaintiff 
or  his  attorney,  and  directed  to  the  defendant,  requiring  him  to 
answer  the  complaint,  &c.  (§  128).  A  summons  may  be  served 
either  with  or  without  a  complaint,  and  the  action  is  commenced 
from  the  time  of  service  of  the  summons.  The  complaint  was 
not  served  with  the  summons  in  this  case,  but  was  afterwards 
served  on  the  defendant's  attorney  on  a  proper  demand  thereof 
by  him.  A  summons  by  which  an  action  is  commenced,  is  the 
process  of  the  court.  The  court  from  which  it  issues  is  required 
to  be  designated  therein,  and  it  should  be  governed  and  regulated 
by  the  rules  of  practice  formerly  applicable  to  a  capias  as  far  as 
those  rules  can  properly  be  made  to  apply.  The  title  of  the 
action  in  this  case  was  distinctly  and  fully  given  in  the  sum-- 
mons;  the  plaintiff  describes  himself  therein  "administrator  of 
the  personal  property  of  Esther  Blanchard,  deceased;"  it  is 
addressed  to  Rufus  E.  Strait,  and  he  is  commanded  to  answer  to 
the  complaint  of  the  "  above  named  plaintiff"."  It  is  manifest 
that  the  person  referred  to  in  the  body  of  the  summons  as  the 
plaintiff,  is  the  same  person  described  in  the  title  thereof,  and  he 
is  there  described  by  his  special  character  of  administrator,  &c. 
The  proper  name  of  the  plaintiff  no  where  appears  in  the  sum- 
mons, except  in  the  title  of  the  action  at  the  commencement  of 
said  summons.  The  reference  in  the  body  of  the  summons  to 
"the  above  named  plaintiff,"  must  be  intended  and  held  to  refer 
to  him  in  his  special  character  as  therein  described. 

Where  the  process  by  which  an  action  is  commenced  describes 
the  plaintiff  in  a  representative  or  special  character,  and  the  de- 
fendant is  commanded  to  answer  said  plaintiff  in  that  right  or 
character,  the  plaintiff  can  not  declare  generally  in  the  action; 
if  he  do  so  the  variance  will  be  held  fatal  and  the  proceedings 
net  aside  for  irregularity. 

In  the  case  of  Canning  vs.  Davis.  Burrows,  2471,  the  court 
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held  that  if  the  plaintiff  took  out  process  to  answer  him  qui  tarn, 
&c.,  he  could  not  declare  in  his  own  name  only,  and  the  pro- 
ceedings were  set  aside  for  iiregularity,  for  that  reason.  In  the 
case  of  Willard  vs.  Missani,  1  Cow.  37,  the  court  decide  that 
the  declaration  must  correspond  with  the  process  in  the  names 
of  the  parties. 

The  complaint  served  in  this  action  by  the  plaintiff  is  entitled 
in  his  individual  name,  and  seeks  to  recover  demands  in  his  own 
right  against  the  defendant,  and  not  in  his  representative  char- 
acter of  administrator.  The  plaintiff  has  no  right  to  change  the 
form  and  character  of  the  action  after  it  is  commenced;  if  he 
does  so,  it  is  an  irregularity  for  which  the  proceedings  should  be 
set  aside  by  the  court. 

The  complaint  in  this  action  is  also  obnoxious  to  the  87th 
rule  of  the  court;  several  distinct  causes  of  action  are  set  forth 
therein,  none  of  which  are  numbered  in  conformity  with  the  re- 
quirements of  that  rule.  In  this  the  plaintiff's  proceedings  are 
also  irregular. 

The  complaint  is  also  indefinite  and  uncertain.  The  nature 
of  the  demands  sought  to  be  recovered,  are  not  set  forth 
therein  in  a  plain  and  concise  manner.  The  Code  requires  the 
complaint  to  contain  a  plain  and  concise  statement  of  the  facts 
constituting  the  cause  of  action.  The  complaint  in  this  case 
alleges  that  the  defendant  on  the  first  day  of  January  1853,  was 
ind  still  is,  indebted  to  the  said  plaintiff  in  the  sum  of  one 
thousand  dollars,  for  divers  personal  property  sold  and  delivered 
to  the  said  defendant  by  the  said  plaintiff,  and  for  work,  labor, 
care  and  diligence  of  the  said  plaintiff,  by  him  and  his  wife  and 
servants  done  and  performed  for  the  Said  defendant,  in  and  about 
the  business  of  the  defendant;  also  for  divers  materials  and 
other  necessary  things  found,  provided,  us^d  arid  applied  about 
that  work  by  the  plaintiff  at  the  defendant's  request;  and  for 
money  had  and  received  by  the  defendant  to  and  for  the  use  of 
the  plaintiff,  and  for  money  paid,  laid  out  and  expended  by  the 
said  plaintiff  for  said  defendant  at  his  request;  and  lor  money 
lent  and  advanced  by  the  plaintiff  to  the  defendant;  and  also  on 
an  account  stated  between  the  parties. 

It  appears  to  me  that  this  mode  of  declaring  is  a  clear  depart- 
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ure  from  the  letter  and  spirit  of  the  Code.  No  one  can  deny  that 
it  is  manifestly  indefinite  and  uncertain,  and  widely  departs  from 
a  plain  and  concise  statement  constituting  the  plaintiff's  cause 
of  action.  The  true  rule  under  the  Code  is  that  the  facts  con- 
stituting the  cause  of  action,  or  ground  of  defence,  should  be  sei 
lorth  in  a  plain,  direct,  definite  and  certain  manner.  The  com- 
plainf  in  this  case  wholly  omits  to  state  the  time,  place,  quantity 
or  description  of  the  personal  property,  alleged  therein  to  have 
been  sold  and  delivered  to  the  defendant.  Neither  does  it  set 
forth  the  value  thereof,  or  the  amount  dahned  therefor.  The 
same  uncertainty  and  vagueness  appertains  to  each  of  the  several 
demands  or  claims  set  forth  in  the  complaint. 

In  my  opinion  the  common  counts  under  the  former  system  of 
pleading,  are  not  sufficiently  definite  and  certain,  to  be  adopted 
under  the  Code;  a  more  definite,  certain  and  truthful  statement 
of  the  cause  of  action  should  be  given.  It  was  said  by  Judge 
BRONSON,  in  the  case  of  Eno  vs.  Woodworth,  4  Comst.  249, 
that  it  was  questionable  whether  it  would  be  good  pleading 
under  the  Code  to  follow  the  old  form  and  say  that  the  defendant 
was  indebted  to  the  plaintiff  in  a  certain  sum,  for  so  much  money 
had  and  received  by  the  defendant,  to  the  plaintiff's  use.  The 
learned  justice  also  says,  the  more  proper  course  would  seem  to 
be  that  the  plaintiff  should  state  the  facts  which  go  to  show  that 
the  defendant  had  received  moneys  belonging  to  the  plaintiff. 
In  my  judgment,  if  a  question  exists  upon  this  subject,  it  should 
be  solved  by  holding  that  it  is  not  only  proper  but  absolutely 
requisite  for  the  plaintiff  to  state  the  facts  necessary  to  show  that 
the  defendant  received  money  to  the  plaintiff's  use,  and  such 
statement  should  be  understood  to  mean  what  it  says. 

Without  pursuing  this  subject  further,  my  opinion  is  that  the 
complaint  should  be  set  aside  for  irregularity:  1st,  for  the 
variance  between  the  summons  and  complaint.  2d,  on  the  ground 
of  a  non-compliance  with  rule  87  of  this  court,  with  leave  to  the 
plaintiff  to  amend  the  same  in  both  particulars,  within  twenty 
days  after  notice  of  the  order  entered  under  this  decision;  and 
if  the  plaintiff  thus  amends  his  complaint,  he  must  also  amend 
the  same  by  making  it  more  definite  and  certain.  The  motion 
is  therefore  granted  with  ten  dollars  costs. 
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SUPREME  COURT. 

PENFIELD  AND  OTHERS  agt.  WHITE. 

A  copy  of  the  papers  upon  which  an  injunction  is  granted,  must  in  all  cases 
be  served  with  the  injunction,  or  the  service  of  the  injunction  will  be  set 
aside  as  irregular. 

Jllbany  Special  Term,  March  1853.  Motion  to  vacate  an 
injunction  order  served  on  defendant  March  8,  1853,  on  six 
different  grounds  stated  in  the  notice  of  motion,  or  for  such 
further  or  other  order  as  the  court  might  grant.  It  appeared  that 
the  only  paper  served  on  defendant  with  the  injunction  order 
was  the  summons. 

S.  H.  FOSTER,  for  Defendant. 
J.  A.  MILLARD,  for  Plaintiff. 

PARKER,  Justice. — The  Code  provides  that  a  copy  of  the  affi- 
davit on  which  the  injunction  was  granted,  must  be  served  with 
the  injunction  (Code,  §220).  This  applies  to  all  cases  of  the 
service  of  injunctions,  for  an  injunction  can  only  be  allowed  upon 
affidavit.  An  injunction  can  not  be  allowed  on  a  complaint 
alone,  though  it  appears  from  the  facts  set  forth  in  it  that  the 
plaintiff  is  entitled  to  an  injunction,  unless  such  complaint  be 
duly  verified  so  as  to  make  it  in  legal  effect,  if  not  in  form,  an 
affidavit  (Krom  vs.  Hogan,  4  How.  Pr.  R.  225.) 

In  this  case  no  paper,  except  the  summons,  was  served  with 
the  injunction.  The  defendant  could  not  know  whether  the 
injunction  order  was  granted  on  a  complaint  duly  verified,  so  as 
to  make  it  an  affidavit,  or  on  a  separate  affidavit,  independent 
of  the  complaint,  or,  in  the  absence  of  both.  The  object  of  the 
provisions  requiring  service  of  a  copy  of  the  affidavit,  was  to 
apprize  the  defendant  of  all  the  facts  alleged  on  which  the  in- 
junction was  granted,  to  enable  him  to  proceed  at  once  to  obtain 
relief  by  an  application  to  vacate  it,  if  he  should  think  proper 
to  do  so.  The  service  was,  therefore,  irregular  and  must  be  set 
aside. 


88  NEW-YORK  PRACTICE  REPORTS. 

Keese  agt.  \\yman. 

The  defendant  asks  to  vacate  or  dissolve  the  injunction.  To 
this  he  is  not  entitled.  No  facts  are  before  the  court  on  which 
such  a  motion  could  properly  be  decided;  for  it  does  not  appear 
on  what  papers,  or  under  what  circumstances  the  injunction  order 
was  granted.  The  defendant  having  asked  for  too  much,  is  not 
entitled  to  costs  of  this  motion. 


SUPREME  COURT. 
KEKSE   agt.  WYMAN. 
COSTS,  on  an  offer  of  judgment,  not  accepted. 

it  Chambers,  May  1853.  The  action  was  to  recover  land. 
The  defendant  sent  with  his  answer,  which  was  a  general  denial 
of  the  complaint,  an  offer  under  §385,  allowing  the  plaintiff  to 
take  judgment  for  a  certain  part  of  the  premises  claimed.  The 
offer  was  not  accepted,  and  notice  of  trial  was  served  within 
two  days  thereafter.  The  plaintiff  did  not  obtain  a  more  favor- 
able judgment  than  the  offer. 

The  questions  were  as  to  the  costs  to  be  allowed  to  each,  and 
extra  costs. 

R.  S.  HALE,  for  Plaintiff. 
J.  E.  McViNE,  for  Defendant. 

HAND,  Justice — Allowed  the  plaintiff  $12  and  his  disburse- 
ments up  to  the  time  of  the  offer;  but  disallowed  all  costs  and 
disbursements  after  that  (including  disbursements  on  entering  up 
judgment). 

He  also  allowed  the  defendant  full  costs,  excepting  $5  (costs 
before  notice  of  trial),  but  no  costs  of  entering  up  a  separate 
judgment  for  his  costs. 

He  also  disallowed  extra  costs  to  the  defendant. 
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SUPERIOR  COURT. 
HOYT  agt.  THE  AMERICAN  EXCHANGE  BANK. 

The  provisions  of  the  Revised  Statutes  in  relation  to  a  discovery  of  books,  papers 
#c.,  have  not  been  superseded  by  §  388  [Sec.  341  and  342)  of  the  Code.  The 
two  systems  may  stand  together,  as  not  being  inconsistent  with  each  other 
either  as  to  the  mode  of  making  a  discovery,  or  the  powers  of  the  court,  if  a 
discovery  be  refused. 

If  in  answer  to  an  order  for  discovery  and  inspection,  or  for  sworn  copies  of 
books,  papers,  $-c.,  the  opposite  party  denies  fully  and  explicitly  that  there 
are  any  such  entries,  books  or  papers  under  his  control,  that  is  an  end  of  the 
application.  He  can  not  be  subjected  to  a  fishing  examination. 

The  court  has  no  right  under  the  rules  adopted  to  execute  the  power  conferred 
by  the  Revised  Statutes,  or  under  the  Code,  to  direct  a  discovery  to  be 
made  by  appointing  a  referee  to  ascertain  and  report,  whether  an  order 
directing  a  discovery  previously  made  and  executed,  has  been  fully  complied 
with-,  and  that  the  referee  have  power  to  examine  and  personally  inspect  all 
the  books,  papers  and  documents,  g-c.,  and  to  examine  witnesses  in  relation 
thereto,  SfC. 

On  the  return  being  made  to  the  first  order,  the  petitioner,  if  he  deems  it  in- 
sufficient, should  apply  for  an  order  that  the  opposite  party  show  cause  at  a 
certain  time  wKy  the  particular  deficiencies  or  omissions  alleged  should  not 
be  supplied. 

The  mode  of  making  applications  for  discovery,  ^-c.,  under  the  Revised  Statutes 
and  the  Code,  stated. 

General  Term,  1853,  OAKLEY,  Ch.  J.,  PAINE,  CAMPBELL,  and 
BOSWORTH,  Justices.  By  an  order  at  special  term  of  the  10th 
January  1853,  the  defendants  were  required  to  give  to  the  plaintiff, 
•within  twenty  days,  &c.,  "  sworn  copies  of  all  entries  contained 
in  any  books,  and  of  all  papers  and  documents  in  their  possession, 
or  under  their  control,  in  reference  to,  or  showing  when,  under 
what  circumstances,  for  what  purpose  or  consideration,  and  by 
or  from  what  person  or  persons  a  post  note  and  some  Indiana 
bonds,  particularly  described,  were  transferred,  or  delivered  to, 
or  into  the  possession  of  the  defendants,"  and  directing  that  such 
copies  be  sworn  to  by  the  defendants'  cashier.  The  cashier  was 
designated  as  the  officer  to  verify  the  papers,  at  the  instance  of 
the  plaintiff. 

Copies  of  various  entries  and  papers  were  furnished  as  a  cora- 
Voi,  VIII.  12 
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pliance  with  this  order,  and  the  cashier  by  affidavit  deposed,  that 
the  papers  so  furnished  were  correct  copies  of  all  entries  con- 
tained in  any  books  of  the  said  defendants,  and  of  all  papers 
and  documents  in  their  possession  or  under  their  control,  in  refer- 
ence to  or  showing  when,  &c.,  following  the  terms  of  the  order; 
''that  diligent  search  has  been  made  by  this  deponent  for  all 
entries  in  the  books  of  the  said  defendant,  and  for  the  papers  and 
documents  referred  to  in  the  order  above  mentioned." 

On  the  coming  in  of  this  return,  plaintiff's  attorney,  on  an 
affidavit  that  the  return,  in  his  judgment  and  belief,  was  an 
"  evasion  of  said  order  of  discovery,  and  a  total  failure  to  comply 
with  the  true  intent  and  meaning  of  the  same,"  and  on  the  original 
papers,  the  return  and  such  affidavit,  moved  for  a  more  full  and 
perfect  discovery. 

On  such  motion,  the  order  appealed  from  was  finally  entered 
on  the  9th  of  April  1853.  That  order  referred  it  to  a  "  referee, 
to  ascertain  and  report  whether  the  said  defendants  have  made  the 
discovery  required  by  the  said  order  of  the  10th  of  January  last, 
and  whether  any  and  what  further  discovery  should  be  made  by 
them  under  the  said  order,  and  to  that  end  to  examine  and  inspect 
personally,  all  the  books,  papers  and  documents  now  in  their  pos- 
session or  under  their  control,  containing  entries  or  statements  in 
reference  to  the  discovery  ordered  and  required  by  the  said  order 
of  tenth  of  January  last,  or  of  which  sworn  copies  should  be  given 
under  the  said  order,  and  that  the  said  referee  have  power  to 
examine  such  witnesses  as  may  be  produced  before  him  in  relation 
to  such  books,  papers  and  documents,  proving  their  existence  or 
identity,  and  that  he  have  power  to  cause  such  books,  papers  and 
documents  to  be  produced  and  exhibited  to  him,  at  the  banking 
house  of  the  said  defendants  for  his  personal  examination  at  such 
time  as  to  him  may  seem  proper,  having  regard  to  the  business 
of  the  said  defendants,  that  he  may  ascertain  and  determine 
whether  the  said  defendants  have  by  their  said  return  complied 
with  the  said  order  of  the  10th  of  January  last  and  made  the 
discovery  required  thereby,  or  whether  sworn  copies  of  any  entries 
therein  should  be  furnished  to  the  plaintiff  in  addition  to  such  as 
may  have  already  been  iurnished  bf  said  return,  and  the  said 
defendants  are  hereby  ordered  to  produce  to  the  said  referee,  all 
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such  books,  papers  and  documents  in  their  possession  or  under 
their  control,  as  he  may  require  on  the  said  investigation." 

From  this  order  the  defendants  appealed  to  the  general  term 

The  respondent  insisted  that  it  was  a  matter  of  discretion  with 
the  judge,  whether  he  would  order  the  reference  or  not,  and  that 
such  an  order  was  not  appealable. 

That  a  reference  might  be  made  "  when  a  question  of  fact, 
other  than  upon  the  pleadings,  shall  arise  upon  motion  or  other- 
wise, in  any  stage  of  the  action." 

The  appellant  insisted  that  the  return  was  a  full  and  perfect 
compliance  with  the  order  of  the  10th  of  January.  That  if  the 
return  was  deemed  or  shown  to  be  defective,  a  further  return, 
and  not  a  reference,  should  have  been  ordered;  and  that  nothing 
was  presented  to  the  court,  tending  to  show  that  the  return  made 
was  not  full  and  complete. 

J.  H.  TITUS,  for  Appellants. 

S.  SANXAY,  and  J.  HOYT,  in  person,  for  Respondent. 

By  the  Court,  BOSWORTH,  Justice. — Applications  to  compel  a 
discovery,  or  that  an  inspection  and  copy  of  books,  papers  and 
documents  be  given,  are  becoming  quite  numerous.  It  is  im- 
portant that  the  views  which  govern  the  action  of  the  court  in 
these  proceedings  should  be  distinctly  stated,  in  order  that  the 
rases  in  which  a  discovery  may  be  made,  and  the  manner  in 
which  it  will  be  ordered  to  be  made,  may  be  understood. 

This  court  does  not  consider  that  the  provisions  of  the  Revised 
Statutes  in  relation  to  a  discovery  of  books,  papers,  &c.,  have 
been  superseded  by  §388  [§  341  and  342]  of  the  Code,  but  that 
the  two  systems  may  stand  together,  as  not  being  inconsistent 
with  each  other,  either  as  to  the  mode  of  making  a  discovery,  or 
the  powers  of  the  court,  if  a  discovery  be  refused. 

If  a  party  applies  under  the  Revised  Statutes,  and  makes  a 
case  provided  for  by  them  and  the  rules  made  under  them,  he 
has  a  right  to  a  discovery.  The  court  will  exercise  its  discre- 
tion in  specifying  the  manner  in  which  it  is  to  be  made.  In 
ordinary  cases,  and  unless  indispensable  to  protect  the  rights  of 
the  party  applying,  it  will  not  order  an  inspection  to  be  given,  or 
a  deposit  to  be  made. 
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Sworn  copies  of  books,  entries,  or  of  papers  and  documents, 
to  the  discovery  of  which  the  applicant  shows  a  right,  will  be 
ordered  to  be  furnished. 

Enough  must  be  stated  to  justify  a  presumption,  that  entries, 
papers  or  documents  relating  to  a  specified  subject  matter  exist, 
are  in  the  possession  or  control  of  the  other  party,  and  that  they 
will  tend  to  establish  some  claim  or  defence  of  the  party  asking 
for  the  discovery;  and  that  they  are  not  in  his  possession  or  under 
his  control  (Rule  9,  Supreme  Court). 

If  in  answer  to  the  order,  the  opposite  party  denies  fully  and 
explicitly  that  there  are  any  such  entries,  books  or  papers  under 
his  control,  that  is  an  end  of  the  application. 

He  can  not  be  subjected  to  a  fishing  examination  or  investiga- 
tion, with  a  view  to  ascertain  the  fact,  whether  he  has  or  has 
not  books,  papers  or  documents  which  may  contain  evidence 
relating  to  the  merits  of  the  action,  or  of  the  defence,  unless  he 
is  examined  as  a  witness,  so  that  his  deposition  may  be  made 
evidence  as  well  for  as  against  him  (Code,  §  389  [sec.  349]). 

The  Revised  Statutes  enacted  that  the  Supreme  Court  in  pre- 
scribing, by  general  rules,  the  cases  in  which  such  discovery  may 
be  compelled  and  the  proceedings  for  that  purpose,  where  the 
statute  hacf  not  regulated  the  same,  should  "  be  governed  by  the 
principles  and  practice  of  the  Court  of  Chancery  in  compelling 
discovery,  except  that  the  costs  of  such  proceedings  shall  be 
always  awarded  in  the  discretion  of  the  court"  (2  R.  S.  199,  §  31 
[sec.  22]). 

According  to  the  practice  of  the  Court  of  Chancery  it  was 
necessary  to  set  forth  in  the  bill  the  particulars  of  which  the  dis- 
covery was  sought.  The  opposite  party  was  not  required  to 
answer  vague  and  loose  surmises.  An  averment  that  the  matters 
as  to  which  a  discovery  was  sought  were  material  to  the  defence, 
was  not  sufficient.  It  was  requisite  to  so  state  the  case,  that  the 
court  could  see  how  they  might  be  material  on  the  trial  of  the 
suit  at  law. 

As  soon  as  the  answer  was  perfected  the  defendant  might 
move  for  costs,  and  to  dissolve  any  injunction  that  had  been 
granted,  slaying  proceedings  at  law  until  the  discovery  was 
made. 
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II  was  almost  a  matter  of  course  to  grant  both  motions,  unless 
before  the  bill  was  filed  he  had  been  applied  to  for  the  discovery 
and  had  refused  to  make  it,  in  which  case  costs  were  not  allowed 
to  him  (2  Barb.  Ch.Pr.  106,  111,  115.). 

The  practice  in  case  of  applications  under  the  Revised  Statutes 
is  deemed  to  be  well  settled  (18  Wend.  529;  2  Sand.  S.  C.  R. 
662). 

The  applicant  must  state  the  particulars  of  which  a  discovery 
is  sought,  and  enough  to  satisfy  the  court  that  it  is  in  the  power 
of  the  opposite  party  to  furnish  it,  and  that  it  is  material  for  the 
support  of  the  claim  or  defence  of  the  applicant  that  it  should 
be  made. 

If  the  party  answer  distinctly  and  unevasively,  that  as  to  all 
or  any  of  the  papers  or  documents  or  entries,  of  which  a  dis- 
covery is  sought,  that  there  are  no  such  papers  or  documents  in  his 
possession  or  under  his  control,  and  that  there  are  no  entries 
relating  to  the  specified  subject  matter,  or  except  such  as  he  has 
furnished  copies  of,  the  applicant  must  abide  by  the  answer  so 
far  as  the  proceedings  for  a  discovery  are  concerned.  If  dis- 
satisfied with  the  result  of  the  proceedings,  he  must  examine 
him  as  a  witness,  or  rely  on  such  other  evidence  as  he  may  be 
able  to  command. 

He  has  no  right  to  have  a  general  inquisitorial  examination 
of  all  the  books,  papers  and  documents  of  his  adversary,  with  a 
view  to  ascertain  if  perchance  something  can  not  be  found  which 
will  possibly  aid  him. 

The  order  appealed  from  appoints  a  referee  to  ascertain  and 
report  whether  the  order  of  January  10,  1853,  has  been  fully 
complied  with,  and  to  that  end  purports  to  give  him  power 
"  to  examine  and  personally  inspect  all  the  books,  papers  and 
documents "  now  or  heretofore  in  the  possession  or  under  the 
control  of  the  defendants  "  containing  entries  or  statements  in 
reference  to  the  discovery,"  and  to  examine  witnesses  in  relation 
to  such  books,  papers  and  documents,  to  prove  their  existence  or 
identity,  and  to  compel  such  books  and  papers  to  be  produced 
and  subjected  to  his  personal  examination. 

We  are  satisfied  that  the  court  has  no  right,  under  the  rules 
adopted,  to  execute  the  power  conferred  by  the  Revised  Statutes, 
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or  under  the  Code,  to  direct  a  discovery  to  be  made  in  the  man- 
ner directed  by  the  order  of  the  9th  of  April,  or  such  proceedings 
as  are  provided  for  in  that  order  to  ascertain  whether  an  order 
directing  a  discovery  has  been  fully  complied  with.  If  rules  8, 
9,  10  and  11,  are  to  be  regarded  as  regulating  the  practice  in 
applications  under  the  Revised  Statutes  only,  and  as  having  no 
reference  to  proceedings  under  §  388  of  the  Code,  then  a  dis- 
covery can  be  directed  to  be  made  in  only  one  of  the  modes 
specified  in  rule  10. 

The  Code  (§  388)  authorizes  the  court  or  a  judge  thereof, 
"  in  their  discretion,"  to  "  order  either  party  to  give  to  the  other, 
within  a  specified  time,  an  inspection  and  copy,  or  permission 
to  take  a  copy  of  any  books,  papers  and  documents  in  his 
possession,  or  under  his  control,  containing  evidence  relating  to 
the  merits  of  the  action,  or  the  defence  therein." 

Giving  permission  to  take  a  copy,  is  necessarily  giving  power 
to  inspect,  as  a  copy  can  not  be  made  without  inspecting  the 
book,  paper  or  document  to  be  copied. 

The  only  discretion  which  the  court  can  exercise,  under  this 
section  of  the  Code,  is  in  determining  whether  it  will  order  an 
inspection  to  be  given  at  all.  If  it  grants  a  discovery  under  this 
section,  it  has  no  discretion  in  directing  the  manner  in  which  it 
is  to  be  made.  An  inspection  is  to  be  given  at  all  events,  and 
the  only  alternatives  that  can  be  presented  to  the  party  against 
whom  the  motion  is  made  are,  to  either  give  a  copy,  or  submit 
to  the  inconvenience  of  allowing  the  petitioner  to  make  a  copy 

If  either  party  applies  under  the  Code,  he  should  be  required 
to  make  a  case  as  strong  and  urgent  as  is  deemed  necessary  to 
entitle  him  to  a  production  and  deposit  of  books,  papers  and 
documents,  instead  of  sworn  copies.  Neither  reason,  principle 
or  policy,  demands  that  a  party's  books  and  papers,  or  any  part 
of  them,  should  be  submitted  to  the  inspection  of  his  adversary, 
when  the  court  would  not  order  them  to  be  deposited  in  order 
that  they  might  be  inspected.  Such  an  order  should  be  made 
only  in  those  cases  in  which  one  for  production  and  deposit 
would  be  granted,  unless  an  inspection  was  ordered  as  a  substitute 
for  deposit,  on  the  sole  ground  that  a  deposit  and  production 
would  be  a  substantial  inconvenience  to  the  owner  of  the  books, 
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papers  and  documents,  and  Mould  be  of  no  benefit  to  the  appli- 
cant beyond  that  which  an  inspection  would  confer. 

Where  the  sworn  copies  furnished  in  obedience  to  an  order 
for  a  discovery  indicate  that  the  discovery  may  not  be  complete, 
it  is  proper  for  the  petitioner  to  apply  for  a  further  order  based 
on  the  return  and  previous  proceedings,  or  on  them  and  further 
affidavits,  for  an  order  requiring  the  opposite  party  to  show  cause 
at  a  time  to  be  named  why  sworn  copies  should  not  be  furnished 
of  such  other  entries,  papers  or  documents  relating  to  the  points 
as  to  which  a  discovery  had  been  ordered,  as  the  return  and 
other  papers  may  induce  the  court  to  believe  to  be  in  his  pos- 
sesion  or  control,  and  unless  the  possession  or  control  of  such 
papers  and  documents,  or  the  existence  of  such  entries  be  ex- 
plicitly and  unequivocally  denied,  a  peremptory  order  would  be 
granted. 

The  return  made  in  this  case,  contains  among  other  things 
four  resolutions  passed  by  the  defendants  on  the  23d  of  March 
1840,  the  first  two  of  which  would  seem  to  clearly  relate  to  the 
Indiana  bonds. 

The  third  is  as  follows,  viz  :  "  Resolved,  That  S.  Draper  Jun. 
and  others'  proposition  be  laid  on  the  table,"  The  immediately 
preceding  and  succeeding  resolutions  imply  that  the  proposition 
related  to  the  same  bonds,  and  the  natural  inference  would  be 
that  the  proposition  was  in  writing.  It  may  be  that  the  cashier 
in  the  return  sworn  to  by  him,  intended  to  have  it  distinctly 
understood  that  no  such  paper  could  be  found,  and  it  is  possible 
that  the  thought  of  searching  for  one  may  not  have  occurred  to 
him. 

We  think  it  would  have  been  proper  on  the  return  being  made, 
to  have  applied  for  an  order  that  the  defendants  show  cause  at  a 
time  to  be  named  why  a  sworn  copy  of  that  "  proposition,"  should 
not  be  furnished.  The  order  might  also  havtvincluded  any  other 
paper,  document,  book  or  entry,  relating  to  the  matter  as  to  which 
a  discovery  had  been  ordered,  whose  existence  was  shown  to  be 
probable.  In  answer  to  the  order  to  show  cause,  it  would  be  in- 
cumbent on  the  defendants  to  show  by  the  oaths  of  their  proper 
officers,  that  no  such  paper,  document  or  entry  existed,  or  if  the 
existence  of  either  was  not  denied,  the  defendants  would  be 
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ordered  to  furnish  copies,  or  to  submit  to  the  consequences  of 
disobedience. 

We  think  this  course  should  have  been  pursued  instead  oi 
making  the  order  appealed  iroui.  The  proceedings  authorized 
by  the  order,  -we  do  not  think  \varranted  by  the  rules  adopted 
by  the  Supreme  Court,  or  by  the  Code,  and  that  the  order  appealed 
from  should  be  reversed,  without  prejudice  to  the  right  of  the 
plaintiff  to  apply  for  an  order  to  show  cause,  in  accordance 
with  the  views  we  have  expressed. 

We  think  it  proper  that  the  return  should  be  verified  as  well 
by  the  president  as  by  the  cashier. 


SUPREME  COURT. 
HAWLEY  agt.  SEYMOUR. 

On  a  motion  by  defendant  to  dismiss  the  complaint,  for  the  reason  that  the 
plaintiff  did  not  bring  the  cause  to  trial  at  a  previous  circuit,  held,  that  the 
defendant  was  not  guilty  of  laches  in  moving,  where  but  one  general  term 
had  intervened,  and  no  special  term  having  been  held  before  that  general 
term  at  which  the  defendant  could  have  noticed  the  motion. 

Where  the  defendant  has  been  offered  his  costs -of  circuit,  and  it  does  not  appear 
that  they  have  ever  been  made  out  or  adjusted  in  any  way,  or  he  prepared 
to  receive  them,  he  is  not  intitled  to  a  dismissal  of  the  compHint,  for  not 
bringing  the  cause  to  trial  at  the  circuit. 

Wayne  Circuit  and  Special  Term,  January  1853.  Motion 
on  the  part  of  defendant,  that  complaint  be  dismissed,  in  con- 
sequence of  plaintiff's  neglect  to  proceed  to  trial  at  the  Circuit 
Court  held  in  the  county  of  Ontario,  on  the  second  Monday  of 
November  last,  pursuant  to  notice. 

It  is  shown  on  the  part  of  the  plaintiff,  that  he  was  unable  to 
try  the  action  at  the  circuit  mentioned,  by  reason  of  the  sickness 
of  one  of  his  witnesses;  of  which  fact  the  plaintiff  informed  the 
defendant's  attorney  at  the  circuit,  and  at  the  same  time  offered 
to  pay  the  defendant's  costs  of  the  circuit;  to  which  the  attorney 
replied  he  did  not  know  what  they  amounted  to.  It  appears 
also  by  the  affidavit  of  the  plaintiff's  attorney,  that  soon  after 
the  circuit  he  wrote  to  defendant's  attorney,  offering  to  pay  the 
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costs  of  the  circuit,  to  which  he  had  received  no  reply.  It  does 
not  appear  that  the  costs  in  question  have  ever  been  liquidated 
or  their  amount  ascertained.  The  moving  papers  do  not  show 
whether  the  action  had  been  noticed  for  trial  by  the  defendant, 
nor  does  it  appear  by  the  papers  on  either  side,  that  a  stipulation 
to  try  the  action  at  the  next  circuit  in  Ontario  county  has  been 
given  or  offered  by  or  on  behalf  of  the  plaintiff! 

WM.  CLARK  JR.,  for  Defendant 
J.  C.  SMITH,  for  Plaintiff, 

WELLES,  Justice. — As  the  plaintiff  does  not  raise  the  objection 
that  the  moving  affidavits  are  silent  as  to  whether  the  action 
was  noticed  for  trial  by  the  defendant;  nor  the  defendant  that 
the  papers  do  not  show  whether  a  stipulation  was  offered,  I  shall 
regard  those  questions  as  out  of  the  case.  By  rule  20,  the  de- 
fendant can  only  make  this  motion  where  the  action  has  not  been 
noticed  by  him;  and  by  the  same  rule  in  connection  with  rule  21, 
the  plaintiff  is  bound  to  serve  a  stipulation  in  order  to  avoid  the 
consequences  of  his  neglect  to  try,  &c.  There  was  probably  an 
understanding  between  the  parties  in  relation  to  these  questions, 
or  they  would  have  been  raised  upon  the  motion. 

It  is  objected  on  the  part  of  the  plaintiff,  that  the  motion  comes 
too  late.  That  regular  speqial  terms  were  held  in  the  counties 
of  Steuben  and  Monroe  on  the  first  Monday  in  January  instant, 
not  connected  with  circuits,  and  a  special  term  and  circuit  in  the 
county  of  Steuben  on  the  17th  day  of  January  instant,  at  either 
of  which  the  motion  might  have  been  made. 

According  to  former  practice,  when  non  enumerated  motions 
were  all  heard  at  the  general  terms,  the  motion  for  judgment,  as 
in  case  of  non  suit,  must  have  been  made  at  the  first  term  after  the 
circuit  at  which  the  cause  should  have  been  tried;  otherwise  the 
default  was  regarded  as  waived  (Gr.  Pr.  2d  ed.  615,  and  cases 
there  cited).  This,  however,  was  before  special  terms  were 
established;  after  which,  the  court  adopted  a  rule,  that  laches 
should  not  be  imputed  to  a  defendant,  if  he  moved  at  any  time 
previous  to  the  next  general  term  after  the  circuit  at  which  the 
cause  might  have  been  tried,  &c.  (id.  p.  615  and  616).  Bui 
where  no  special  term  intervened  between  the  circuit  and  the 
Vnt,  VTTI  1  * 


93  NEW-YORK  PRACTICE  REPORTS. 


Hawley  agt.  Seymour. 


next  general  term,  the  defendant  was  in  season  if  he  applied 
for  judgment  as  in  case  of  11011  suit,  at  any  time  before  the  second 
general  term  (id.  616;  Lyon  vs.  Hoffman,  10  Wend,  R.  576). 
No  special  terms  were  held  in  this  district  alter  the  circuit  in 
Ontario  county,  at  which  the  default  of  the  plaintiff  occurred, 
before  the  last  December  general  term,  except  those  held  in 
Cayuga  and  Yates  on  the  4th  Monday  of  November.  I  am  not 
prepared  to  hold  the  defendant  guilty  of  laches  in  consequence  of 
not  making  the  motion  at  either  of  those  terms,  for  the  reason 
that  it  is  not  shown  how  long  the  Ontario  circuit  lasted;  and  if 
it  continued  more  than  one  week,  or  even  the  whole  of  one  week, 
there  was  not  time  to  give  regular  notice  of  the  motion;  and  the 
defendant  was  not  authorized  to  give  the  notice  until  after  the 
circuit  was  closed;  although  the  cause  was  passed  upon  the 
calendar,  and  younger  issues  tried,  yet  the  defendant  could  not 
know  that  it  would  not  be  again  reached,  and  tried.  The  cases 
of  Jackson  vs.  Vrooman  (6  Cowen.  R.  392),  and  Latham  vs. 
\Vinchell  (1  Wend.  R.  281),  are  very  briefly  reported,  and  do 
not  harmonize  with  each  other  or  rest  upon  good  grounds. 

There  having  been  but  one  general  term  intervening  between 
the  Ontario  circuit  and  the  present  time,  and  no  special  term  hav- 
ing been  held  before  that  general  term  at  which  the  defendant 
could  have  noticed  the  motion,  I  am  of  the  opinion,  according 
to  the  holding  of  the  case  in  10  Wend,  that  no  laches  are  im- 
putable  to  the  defendant  for  not  moving  at  an  earlier  day. 

But  the  motion,  nevertherless,  can  not  be  granted.  The  defend- 
ant has  been  offered  his  costs  personally  and  by  letter,  and  it  does 
not  appear  that  they  have  ever  been  made  out  or  adjusted  in  any 
way.  It  would  be  unreasonable  —  nay,  intolerable  —  after  the 
offers  sworn  to,  to  allow  him  to  get  the  complaint  dismissed, 
without  further  ceremony.  The  plaintiff  has  done  all  that  was 
in  his  power  to  do.  He  offered  to  pay,  but  the  defendant  was 
not  prepared  to  receive  the  costs.  Before  any  thing  further  was 
done,  the  defendant  should  have  got  his  costs  liquidated,  and 
given  the  plaintiff  notice  of  the  amount.  As  the  notice  of  mo- 
tion is  simply,  that  the  complaint  be  dismissed,  and  not  in  the 
alternative,  no  other  order  can  be  made,  than  that  the  motion  be 
denied.  Motion  denied  with  $7  costs. 
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BUTTON,  an  infant,  by  LEWIS,  her  Guardian  agt.  BUTTON. 

The  application  to  the  surrogate  pursuant  to  2  R.  S.  150,  $  5,  must  be  by 
petition. 

If  a  petition  presented  in  pursuance  of  the  provisions  of  that  section  contains 
sufficient  facts  to  give  the  surrogate  jurisdiction  of  the  person  of  the  infant, 
and  he  proceeds  regularly  and  appoints  a  guardian  for  such  infant,  such 
appointment  is  valid  until  it  shall  be  reversed  or  vacated  by  a  direct  pro- 
ceeding for  that  purpose,  and  will  not  be  held  void  although  the  infant  never 
resided  in  the  county  of  such  surrogate. 

An  action  brought  in  this  court  to  remove  the  guardian  appointed  under  such 
circumstances,  can  not  be  sustained. 

It  seems,  the  mode  of  proceeding  to  remove  such  guardian  is  to  apply  to  the 
surrogate  who  made  the  appointment  on  the  ground  or  the  fraud  practiced 
upon  him  as  to  the  residence  of  the  infant. 

Cattaraugus  Circuit,  June  1852.  The  complnint  in  this 
cause  alleges  that  the  plaintiff  was  the  only  child  of  Ransom 
Button,  late  of  the  town  of  Eagle  in  the  county  of  Allegany  (now 
Wyoming),  and  who  was  seized  of  two  farms  in  said  town  of 
Eagle,  one  of  them  containing  one  hundred  acres  and  which  wras 
worth  $2500,  and  the  other  containing  one  hundred  and  fifty  acres 
and  which  was  worth  $3000.  That  Ransom  Button  died  on  the 
21st  day  of  May  1845,  so  seized,  leaving  Harriet  S.  Button,  his 
widow,  then  pregnant  (the  said  plaintiff  was  born  after  the  death 
of  said  Ransom),  and  leaving  a  last  will  and  testament  by  which 
he  devised  the  income,  rents,  issues  and  profits,  of  all  the  said 
real  estate  to  the  plaintiff  during  her  minority,  except  that  a 
debt  of  about  $327  was  charged  on  such  rents,  issues,  and  profits 
of  the  one  hundred  acre  farm,  and  the  payment  of  an  annuity  of 
$80  a  year,  payable  half  yearly  during  the  life  time  of  his  widow, 
was  charged  on  the  150  acre  farm,  and  which  annuity  was  in 
lieu  of  dower  and  the  widow  accepted  the  same  in  lieu  of  dower. 

The  said  Ransom  devised  all  his  real  and  personal  estate  to 
the  plaintiff,  subject  to  the  above  mentioned  devises 

The  will  was  duly  proved  before  the  surrogate  of  Allegany 
county. 
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The  complaint  further  alleged  that  the  plaintiff  had  no  testa- 
mentary guardian,  and  that  no  guardian  of  her  person  or  estate 
had  been  appointed,  except  that  the  surrogate  of  the  county  of 
Allegany  on  or  about  the  first  day  of  August  1845,  appointed  or 
pretended  to  appoint  the  defendant  guardian  of  the  person  and 
estate  of  the  plaintiff  until  she  should  arrive  at  the  age  of  four- 
teen years,  and  until  another  guardian  should  be  appointed. 
That  the  defendant  immediately  after  such  appointment,  entered 
into  possesion  of  all  such  real  estate  and  has  received  and  enjoyed 
the  rents,  issues  and  profits  thereof,  during  all  the  time  since  the 
death  of  the  testator.  That  at  the  time  of  such  appointment  she 
•was  not  a  resident  of  Allegany  county,  but  was  born  and  has 
always  resided  in  Cattaraugus  county,  and  has  never  at  any  time 
been  a  resident  of  Allegany  county.  The  plaintiff  asks  that  the 
said  appointment  of  the  defendant  as  her  guardian  may  be 
annulled  and  vacated,  and  the  defendant  removed  from  such 
guardianship,  and  for  an  account  of  the  rents,  &c. 

The  defendant's  answer  states  that  on  the  4th  day  of  August 
1845,  a  petition  was  presented  to  the  surrogate  of  Allegany 
county,  by  Harriet  S.  Button,  setting  forth  that  the  plaintiff  was 
a  resident  of  Allegany  county  and  had  no  guardian;  that  the 
surrogate  appointed  a  day  for  the  hearing  of  the  matter,  and 
such  proceedings  were  afterwards  had  therein;  that  the  surrogate 
did,  on  the  ninth  day  of  August,  duly  appoint  the  defendant 
guardian  of  the  said  plaintiff,  and  as  such  guardian  he  has  taken 
charge  of  the  real  estate  of  the  plaintiff,  and  received  the  rents 
and  profits  thereof,  &c. 

The  plaintiff  in  her  reply  denies  that  the  defendant  was  duly 
appointed  guardian,  as  alleged  in  his  answer. 

The  action  was  brought  to  trial  on  the  pleadings,  at  a  Circuit 
Court  held  in  Cattaraugus  county  in  June  1852.  Several  ques- 
tions raised  upon  the  pleadings  were  discussed  and  decided,  but 
they  are  not  deemed  of  sufficient  importance  to  be  noticed  either 
by  the  statements  in  the  pleadings  upon  which  they  were  raised, 
or  in  the  opinion. 

A.  G.  RICE,  for  Plaintiff. 
M.  G  ROVER,  for  Defendant 
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TAGGART,  Justice. — The  question  to  be  considered  and  disposed 
of,  is,  whether  the  appointment  of  the  defendant  guardian  of  the 
plaintiff,  by  the  surrogate  of  Allegany  county,  is  absolutely  void 
on  the  ground  that  the  plaintiff  resided  in  another  county,  or 
whether  such  appointment  is  only  voidable? 

By  subdivision  7  of  §  1  of  title  1,  chapter  2  of  the  3d  part  of 
the  Revised  Statutes,  surrogates  have  power  "  to  appoint  guard- 
ians for  minors,  to  remove  them,  to  direct  and  control  their  con- 
duct, and  to  settle  their  accounts  as  prescribed  by  law.' 

By  2  Revised  Statutes,  150,  §4,  every  minor  of  the  age  of 
fourteen,  may  apply  by  petition  to  the  surrogate  of  the  county 
where  the  residence  of  such  minor  may  be,  for  the  appointment 
of  such  guardian  as  the  minor  may  nominate,  subject  to  the 
approbation  of  the  surrogate. 

Section  5  provides  that  if  the  minor  be  under  the  age  of  four- 
teen years,  any  relative  or  other  person,  in  his  behalf,  may  apply 
to  the  surrogate  of  the  county  where  such  minor  may  reside,  for 
the  appointment  of  a  guardian  of  the  minor  until  he  shall  arrive 
at  the  age  of  fourteen  years,  and  until  another  guardian  shall  be 
appointed.  Upon  the  making  of  any  such  application  the  surrogate 
shall  assign  a  day  for  the  hearing  thereof,  and  shall  direct  such 
notice  of  the  hearing  to  be  given  to  the  relatives  of  the  minor 
residing  in  the  county,  as  he  shall  on  due  inquiry  think  reasonable. 

A  careful  examination  of  these  provisions  of  the  statute, 
satisfies  me  that  the  application  for  the  appointment  of  the 
guardian  of  the  infant  under  fourteen  should  be  by  petition,  set- 
ting forth  the  facts  upon  which  the  surrogate  is  to  act  in  making 
the  appointment.  The  infant  over  the  age  of  fourteen  is  to  apply 
by  petition  as  provided  in  section  4;  and  I  can  see  no  reason 
why  a  petition  should  not  be  required  where  the  application  is  in 
behalf  of  the  infant  who  is  under  fourteen.  It  is  true  the  term 
petition  is  not  mentioned  in  section  5,  but  the  language  of  the 
section  by  implication  relates  back  to  section  4.  The  sentence 
"  if  such  minor  be  under  the  age  of  fourteen  years,  any  relative 
or  other  person  in  his  behalf  may  apply,"  &c.,  can  bear  no  other 
construction  than  that  the  application  is  to  be  made  in  like 
manner  as  provided  by  section  4;  the  only  change  in  that  respect 
relates  to  the  person  who  may  apply. 
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The  proceedings  on  the  application  being  made,  are,  however, 
entirely  different.  Under  section  4,  the  application  is  to  be 
made  on  the  nomination  of  the  infant  and  the  approval  of  the 
surrogate.  Under  section  5,  the  surrogate  is  to  assign  a  day  for 
the  hearing  and  direct  such  notice  to  be  given  to  the  relatives  of 
the  minor  residing  in  the  county,  as  he  shall  on  due  inquiry  think 
reasonable. 

In  case  of  Underhill  vs.  Dennis  (9  Paige,  202),  it  appears  that 
a  petition  was  presented,  but  the  order  appointing  the  respond- 
ent guardian  of  the  infant  was  reversed,  on  the  ground  that  no 
notice  was  given  to  the  relatives  of  the  inlant,  and  the  respondent 
was  not  the  proper  person  to  be  appointed 

I  assume  then,  without  examining  the  answer  very  critically, 
that  the  petition  in  this  case  was  sufficient  prima  facie  to  give 
the  surrogate  of  Allegany  county  jurisdiction  of  the  person  of  the 
plaintiff,  and  consequently  the  power  of  appointing  her  guardian. 

The  main  question  then  recurs,  can  the  want  of  jurisdiction 
be  averred  and  thereby  render  the  appointment  void,  or  is  the 
plaintiff's  remedy  by  an  application  to  the  surrogate  to  vacate 
his  own  order  on  the  ground  of  the  fraud  practiced  upon  him  as 
to  the  infant's  residence? 

In  case  of  Borden  vs.  Fitch  ( 15  J.  R.  141),  the  court  say  "  the 
want  of  jurisdiction  is  a  matter  that  may  always  beset  up  against 
a  judgment  when  sought  to  be  enforced,  or  where  any  benefit  is 
claimed  under  it,  the  want  of  jurisdiction  makes  it  utterly  void 
and  unavailable  for  any  purpose."  This  doctrine  has  been  re- 
asserted in  a  great  variety  of  decisions. 

On  the  other  hand,  it  seems  to  me,  it  is  utterly  absurd  to  claim 
that  where  a  court  is  required  to  have  certain  facts  proved  to 
confer  jurisdiction,  and  such  facts  are  proved,  yet  that  the  party 
affected  by  the  judgment  may,  notwithstanding  such  proof,  attack 
the  proceeding  collaterally  and  be  permitted  to  contradict  the 
facts  proved  to  confer  jurisdicti 

The  case  of  Field  vs.  Vicker  (9  J.  R.  130),  was  a  case  where 
an  attachment  had  been  issued  by  a  justice,  founded  on  sufficient 
proof.  On  the  return  of  the  attachment  the  defendant  pleaded 
in  abatement  that  before  and  at  the  time  of  issuing  the  attach- 
ment he  resided  in,  &c.t  and  had  not  departed  nor  was  about  to 
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depart  from  the  county,  nor  did  he  conceal  himself  within  the 
same  with  intent  to  defraud  his  creditors.  The  plaintifFdemuned 
to  the  plea  and  the  demurrer  was  sustained  by  the  justice.  On 
this  subject  the  court  say:  "If  the  proceedings  on  the  attach- 
ment were  regular,  which  is  not  questioned  in  this  case,  the 
justice  had  no  power  to  supersede  the  attachment,  but  must  on 
the  return  thereof  proceed  to  hear  the  cause  as  upon  any  other 
process." 

"  When  certain  fiacts  are  to  be  proved  to  a  court  having  only 
a  special  and  limited  jurisdiction  as  a  ground  for  issuing  process; 
if  there  be  a  total  defect  of  evidence  as  to  any  essential  fact,  the 
process  will  be  declared  void  in  whatever  form  the  question  may 
arise.  But  when  the  proof  has  a  legal  tendency  to  make  out  a 
proper  case  in  all  its  parts,  for  issuing  the  process,  then,  al- 
though the  proof  may  be  slight  and  inconclusive,  the  process 
will  be  valid  until  it  is  set  aside  by  a  direct  proceeding  for  that 
purpose.  In  one  case  the  court  acts  without  authority,  in  the 
other  it  only  errs  in  judgment  upon  a  question  properly  before  it 
for  adjudication.  In  one  case  there  is  a  defect  of  jurisdiction,  in 
the  other  there  is  only  an  error  of  judgment.  Want  of  jurisdic- 
tion makes  the  act  void,  but  a  mistake  concerning  the  just 
weight  of  evidence  only  makes  the  act  erroneous,  and  it  will 
stand  good  until  reversed  "  (Miller  vs.  Brinckerhoff,  4  Denio  ,119; 
Matter  of  Faulkner,  4  Hill,  598;  Harmon  vs.  Brotherson,  1 
Denio,  537:  Staples  vs.  Fairchild,  1  Comst.  41). 

In  this  case  a  petition  was  presented  to  the  surrogate  by  a 
person  competent  to  present  the  same,  and  containing  (as  I 
assume)  sufficient  facts  to  give  the  surrogate  jurisdiction,  and  the 
surrogate  having  had  proof  before  him  and  adjudicated  upon 
such  proof  his  adjudication  \vill  be  held  conclusive  until  it  is 
vacated  or  reversed  by  a  direct  proceeding  for  that  purpose . 

This  is  not  the  proper  proceeding  to  vacate  such  appointment 
and  will  not  be  sustained  for  such  purpose.  The  complaint  then 
so  far  as  it  seeks  a  removal  of  the  guardian  must  be  dismissed 
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SUPREME  COURT. 

THE  PRESIDENT,  DIRECTORS  AND  COMPANY  OF  THE  BANK  OF  WHITE- 
HALL agt.  WEED  AND  SMITH- 

S.,  being  the  owner  of  real  estate,  several  judgments  were  obtained  against 
him  (with  others)  in  1843  and  1844.  W.  was  sheriff  in  1843  and  T.  in  1844, 
and  H.  was  deputy  under  both  of  them.  Executions  were  issued  on  the 
judgments,  some  in  1843  and  some  in  1844,  which  were  all  paid  but  two, 
except  the  sheriff 's  fees  thereon,  some  of  which  were  not  paid.  There  were 
other  subsequent  liens,  and  S.  had  subsequently  conveyed  his  real  estate  for 
full  value.  In  1S52,  the  deputy  sold  the  lands  of  S.  as  deputy  of  the  late 
sheriff  W.,  and  claimed  to  apply  the  surplus,  after  paying  the  two  executions, 
in  payment  of  his  fees  on  the  other  executions.  Held,  that  the  sheriff's 
fets  on  the  other  executions  could  not.  be  retained  out  of  the  surplus. 

After  the  judgments  were  paid  to  the  plaintiffs  or  their  attorneys,  the  vitality 
of  the  executions  ceased,  and  the  fees  of  the  sheriff,  being  a  mere  incident 
to  the  judgment...  was  not  a  lien  upon  the  real  estate  of  the  judgment  debtor, 
nor  could  that  be  sold  to  pay  them. 

Knickerbocker  vs.  Shipherd  (3  Cote,' 383),  so  far  as  applicable  to  this  case 
overruled. 

It  ttemt,  if  he  could  have  retained  the  surplus  to  pay  the  unpaid  fees  on  ex- 
ecutions in  his  hands,  as  deputy  of  W.,  he  could  not  have  done  so  as  to  the 
less  on  the  executions  in  his  hands  as  deputy  of  T.,  unless  the  fees  bad  been 
a  lien  upon  the  land. 

When  a  former  sheriff  returned  that  he  had  property  on  hand  for  want  of 
buyers,  it  seemt  it  is  irregular  to  issue  a  renditions  exponas^  to  the  new 
sheriff.  Such  writ  is  but  a  branch  of  the/i.  fa. 

On  a  writ  of  renditions  exponas,  issued  on  a  return  to  a  fi.  fa.  that  he  has 
lev:ed  upon  sufficient  goods  to  make  the  judgment,  the  sheriff  is  bound  to 
make  the  judgment  out  of  those  goods. 

Whether  in  a  suit  against  him,  he  may  show  the  property  was  of  less  value 
than  the  amount  of  the  judgment,  querel 

Essex  Special  Term,  March  1853.  The  facts  are  sufficiently 
stated  in  the  opinion  of  the  court. 

O.  KELLOGG,  for  Plaintiff's  and  the  grantees  of  the  De- 
fendant Smith. 
J.  F.  HAVENS,  Jor  Wilder  and  Howe 

HAND,  Justice. — This  is  a  question  of  the  disposition  of  a  sur- 
plus of  $353' 10,  now  in  the  hands  of  Ammi  Howe,  arising  on 
the  sale  of  the  lands  of  the  defendant  Smith.  A  reference  was 
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ordered  to  take  proofs  and  ascertain  who  was  entitled  to  the 
surplus,  and  the  question  now  comes  up  on  that  testimony  and 
report. 

Wilder  was  sheriff  of  the  county  of  Essex  during  the  years 
1841,  1842  and  1843,  and  Howe  was  his  deputy.  Trimble  suc- 
ceeded Wilder,  and  wras  sheriff  during  the  years  1844,  1845  and 
1846,  and  Howe  was  also  his  deputy  during  those  years.  E. 
Pearson  obtained  a  judgment  against  the  defendant  Smith,  on  the 
9th  of  August  1842,  on  which  execution  was  delivered  to  Howe, 
as  deputy  of  Wilder,  October  4th,  1842,  with  directions  to  collect 
$189-21  and  interest.  On  the  10th  of  January  1843,  the  Essex 
County  Bank  recovered  a  judgment  against  Smith,  Weed,  and  one 
Mills,  which  execution  was  delivered  on  the  14th  January  1843, 
to  another  deputy  of  Wilder,  with  directions  to  levy  $  167'40.  On 
the  12th  of  April  1852,  Howe  having  in  his  hands  these  execu- 
tions and  several  others  hereinafter  specified,  advertised  certain 
lands  to  be  sold.  The  notice  of  the  sale  began  thus:  "  By  virtue 
of  several  executions,"  &c.,  and  was  signed  "  A.  Wilder,  late 
sheriff,  by  A.  Howe,  late  deputy;"  and  the  certificate  of  sale  was 
signed  in  the  same  way.  On  the  29th  day  of  May  1852.  he  sold 
for  the  sum  of  $1000,  and  on  the  5th  of  June  1852  a  certificate 
of  sale  was  given,  stating  that  the  sale  took  place  by  virtue  of 
the  two  executions  above  described.  Proof  was  introduced  be- 
fore the  referee,  under  objection,  to  show  that  this  statement  that 
the  sale  was  upon  two  executions  and  not  upon  several,  was 
incorrect,  and  was  made  in  consequence  of  advice  given  to  Howe 
that  such  recital  was  unimportant.  The  surplus  now  in  question 
arose  on  that  sale,  after  paying  those  executions;  and  of  that 
surplus,  the  referee  finds  that  $38'09  is  applicable  to  sheriff's 
fees  on  other  executions  in  the  hands  of  Howe,  as  deputy  of 
Wilder;  and  $74' 11  to  sheriff's  fees  on  other  executions  in  the 
hands  of  Howe,  as  deputy  of  Trimble.  And  the  balance,  $241*90, 
is  applicable  to  the  judgment  of  the  plaintiffs.  That  judgment 
was  for  $1573*35,  and  was  perfected  August  27th,  1844;  and 
the  execution  delivered  to  the  then  sheriff,  on  the  18th  of  De- 
cember 1851.  And  so  much  of  it  as  is  not  paid  by  application 
of  the  surplus,  is  a  Hen  upon  other  lands  subsequently  conveyed 
by  Smith. 

VOL.  VIII.  14 
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Howe,  though  objected  to,  was  admitted  by  the  referee  as  a 
witness  in  favor  of  the  claim  for  sheriff' 's  fees;  and  I  am  inclined 
to  think  that  decision  correct. 

I  do  not  find  that  Trimble  has  interposed  any  claim,  or  appeared 
,  in  the  case  at  all,  or  had  notice.  The  deputy,  as  such,  has  no 
claim  for  fees.  Parties  in  such  cases  deal  with  the  sheriff,  who 
alone  is  responsible  for  the  execution  of  the  process  (Tuttle  vs. 
Love,  7  J.  R.  470;  Paddock  vs.  Cameron,  8  Cow.  212;  Colvin 
vs.  Holbrook,  2  Comst.  126). 

If  parol  evidence  is  admissible  for  that  purpose,  I  am  inclined 
to  think  the  testimony  sufficient  to  explain  the  recital  in  the 
certificate;  but  the  competency  of  such  evidence  is  very  doubtful. 
The  court  has  permitted  an  amendment  of  the  certificate  for  the 
purpose  of  protecting  the  officer. 

It  is  unnecessary  to  notice  those  claims  for  fees  which  were 
disallowed  by  the  referee;  he  was  undoubtedly  right  in  rejecting 
them.  But  a  brief  examination  of  each  of  the  other  cases,  will 
be  the  most  satisfactory  manner  of  ascertaining  their  merits. 

On  the  4th  of  March  1843,  one  Ely  recovered  a  judgment 
against  Smith,  Harris  and  Hay,  for  $652*72,  on  which  a  ren- 
ditioni  ezponas  was  issued  and  delivered  to  Howe,  as  deputy  of 
Trimble,  on  the  9th  day  of  January  1844,  and  the  referee  allowed 
$16'98,  as  sheriff's  fees  thereon.  On  the  writ  of  renditioni 
exponas,  is  the  following  endorsement: 

"  Made  on  the  within,  February  the  15th,  1844,  six  hundred 
and  ninety-five  dollars  in  full  of  this  execution. 

C.  A.  TRIMBLE,  sheriff,  by  A.  HOWE,  deputy." 

The  sum  specified  did  not  exceed  the  damages,  costs  and  in- 
terest. Whether  any  thing  had  otherwise  been  paid  does  not 
appear,  Howe  testified  that  no  part  of  the  fees  on  the  execu- 
tions upon  which  fees  are  claimed,  were  "paid  to  me,  to  my 
knowledge  or  recollection."  But  his  return  is  evidence  that  the 
execution  was  satisfied  in  full  (Townsend  vs.  Olin,  5  Wend.  209; 
2  Cow.  tf  Hill's  Motes,  1090-1;  Doty  vs.  Turner,  8  J.  R.  18; 
Denton  vs.  Livingston,  9  John.  R.  98;  Watson  on  Sheriffs,  72; 
Gardner  vs.  Homer,  8  Mass.  325).  The  return  is  parcel  of  the 
record  (2  Sound.  R.  344,  n.  2).  Again,  the  writ  on  which  fees 
are  claimed  is  a  venditioni  erponQs,  and  it  recited  that  an  ex- 


NEW-YORK  PRACTICE  REPORTS.  107 

Bank  of  Whitehall  agt.  Weed  and  Smith. 

ecution  had  been  issued,  and  on  the  19th  day  of  September  1843, 
a  return  was  made  thereto,  that  the  sheriff  had  seized  sufficient, 
goods  and  chattels  to  satisfy  it,  which  remained  on  hand  unsold 
for  want  of  buyers.  After  that  levy  and  return,  the  judgment, 
prima  Jade  at  least,  was  no  longer  a  lien  on  real  estate.  The 
sheriff  was  bound  to  make  the  judgment  out  of  those  goods 
(Clark  vs. -Withers,  2  Ld.  Raymond,  1074-5;  Cameron  vs.  Rey- 
nolds, Cowp.  406;  Mildmay  vs.  Smith,  2  Saund.  R.  343;  id.  47, 
notes  2  and  a,  b,  c;  Jacobs  vs.  Humphrey,  2  Cr.  fy  M.  413;  and 
see  Ledyard  vs.  Buckle,  5  Hill,  572).  Perhaps  in  this  state  the 
sheriff  is  not  estopped  by  his  return  of  the  value  of  the  goods  on 
hand  from  showing  they  were  in  truth  of  less  value  (Denton  vs. 
Livingston,  9  J.  R.  98;  and  see  Remmet  vs.  Lawrence,  15  Q.  B. 
1004,  S.  C.  1  Eng.  L.  and  Eq.  R.  260,  and  note;  Dezell  vs. 
Odell,  3  Hill,  215).  Such  a  rule,  however,  would  be  embarrass- 
ing where  goods  to  the  amount  of  a  portion  of  the  execution 
had  been  levied  upon,  and  the  execution  so  returned,  and  a  vend, 
exponas  andji.  fa.  for  the  residue  have  been  issued.  However 
there  is  no  evidence  in  this  case  of  a  deficiency.  It  may  be 
questionable  whether  Trimble  could  ever  have  claimed  fees  on 
this  writ,  or  execute  it;  it  being  irregular,  as  it  seems,  to  issue 
a  writ  of  venditioni  exponas  to  the  new  sheriff,  as  the  property 
was  in  the  custody  of  the  old  one  ( 1  Burr.  Pr.  305).  The  ven- 
ditioni exponas  is  but  a  branch  of  the^/L  fa.  (Hughes  vs.  Rees, 
4M.&W.  468). 

The  referee  allowed  $13'68  as  fees  on  a  venditioni  exponas 
issued  to  Wilder,  in  The  People  ex  rel.  Kellogg  et  al.  vs.  Smith, 
Harris  and  Hay.  The  writ  recites  the  fi.  fa.  and  a  return  thereon 
that  the  sheriff  had  taken  goods  and  chattels  of  the  defendants  to 
the  value  of  the  debt  and  damages,  which  remained  unsold  for 
want  of  buyers.  The  effect  of  which,  to  exonerate  the  real  estate 
of  defendants,  has  already  been  considered.  Besides,  Wilson, 
the  assignee  of  the  judgment,  swears  positively,  that  it  has  been 
paid  and  satisfied  in  full,  and  nothing  is  due  thereon  to  his  know- 
ledge. Howe's  testimony  does  not  conflict  with  this  statement. 
It  was  perfectly  competent  for  the  defendants  to  pay  the  fees  to 
the  plaintiffs  or  their  attorney,  without  the  knowledge  or  consent 
of  the  sheriff. 
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The  sum  of  $24'47,  were  allowed  on  a  fi.  fa.  issued  on  a  judg- 
ment perfected  in  May,  1843,  in  the  case  of  The  People  ex  rel. 
Bank  of  Whitehall  vs.  Harris,  Smith  and  Hay,  delivered  to  Howe, 
as  deputy  of  Trimble,  on  the  15th  day  of  January  1844.  One 
of  the  defendants  swears  it  has  been  paid  in  full,  except  sheriff's 
fees,  of  which  he  knows  nothing.  There  is,  therefore,  no  proof 
that  the  sheriff's  fees,  whatever  they  were,  are  paid. 

The  execution  in  favor  of  Agan  vs.  Mills  and  others,  was 
issued  to  Wilder,  and  the  sum  allowed  for  fees  is  $24'41.  But 
Mills  swears  positively  that  the  judgment  has  been  paid  and 
satisfied  in  full;  that  it  was  paid  to  plaintiffs'  attorney,  and  no- 
thing is  due  to  his  knowledge;  and  this  does  not  conflict  with 
the  testimony  of  Howe  or  Clough;  on  the  contrary  that  of  the 
latter  is  confirmatory. 

Pearson,  the  plaintiff  and  attorney  in  two  judgments,  Pearson 
vs,  Harris,  Smith  and  Hay,  and  same  vs.  Smith,  Hay  and  An- 
drews, swears  they  are  paid  and  satisfied  in  full,  and  that  nothing 
is  due  thereon  to  his  knowledge.  The  executions  upon  both  of 
them  were  issued  to  Trimble  and  delivered  to  the  deputy,  one  in 
January  and  the  other  in  October  1844,  and  the  referee  allowed 
$14'30  as  sheriff's  fees.  There  is  no  evidence  whatever  to  con- 
tradict the  proof  of  full  payment  to  the  plaintiff. 

The  referee  allowed  $12*70,  upon  the  execution  in  favor  of 
Boyd  and  Welch  vs.  Smith,  Treadway  and  Treadway,  perfected 
in  September  1844,  and  $5'66  on  that  of  Austin  vs.  Weed  and 
Smith,  perfected  in  October  1844,  both  of  which  were  issued  to 
Trimble  and  delivered  to  his  deputy  in  1844.  From  the  tes- 
timony of  the  attorney  and  of  Howe,  I  think  the  sheriff's  fees 
•were  not  paid  upon  these  two  executions.  The  attorney  says 
he  did  not  receive  the  fees  when  he  received  the  damages  and 
costs,  and  there  was  a  general  understanding  between  him  and 
Howe,  that  the  attorney  might  receive  the  damages  and  costs  on 
executions  against  WTeed,  and  that  Howe  should  look  to  defend- 
ants for  his  fees. 

If  I  am  right  upon  the  facts,  the  fees  on  three  executions  only, 
amounting  to  $38'77,  were  unpaid,  and  those  were  issued  to 
Trimble.  Admitting  Trimble  is  properly  before  the  court,  can 
he  claim  payment  of  fees  on  the  executions  in  his  hands,  out 
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of  the  sale '  made  by  his  predecessor?  The  sale  was  by  Wilder 
alone.  Howe  did  not  sign  the  notice  or  certificate  of  sale,  or 
profess  to  sell,  as  the  deputy  of  Trimble.  If  the  new  sheriff  can 
claim  fees  in  such  a  case,  it  must  be  on  the  ground  that  the  fees 
before  sale,  were  a  lien  upon  the  land  and  afterwards  a  lien  on 
the  surplus.  The  two  sheriffs  act  independently  and  have  nothing 
to  do  with  each  other  in  relation  to  their  fees  on  distinct  process, 
served  by  them  respectively. 

It  is  very  doubtful  whether  a  court  can,  summarily,  order 
money  in  the  hands  of  a  third  person,  to  be  paicj  to  a  sheriff 
who  has  an  execution  against  the  person  to  whom  it  belongs. 
Application  for  an  order  that  the  late  sheriff  pay  a  surplus  be- 
longing to  defendant  to  the  present  sheriff,  having  a  fi.  fa.  against 
defendant,  was  refused,  although  a  strong  case  was  shown  (Field- 
house  vs.  Croft,  4  East,  510;  and  see  Knight  vs.  Griddle,  9  id. 
48;  Willows  vs.  Ball,  5  B.  fy  P.  376).  It  is  different  where  the 
claimant  had  a  lien  on  the  property  sold,  and  there  is  no  dispute 
(Williams  vs.  Rogers,  5  J.  jR.  163;  Van  Nest  vs.  Yeomans,  1 
Wend.  87,-  Averill  vs.  Loucks,  6  Barb.  670;  7  Wend.  263;  Ball 
vs.  Ryers,  3  Caines,  84).  Mr.  Justice  COWEN  was,  perhaps, 
inclined  to  carry  the  rule  further  in  The  People  vs.  Ulster  Com. 
Pleas  ( 18  Wend.  628).  But  the  cases  upon  which  he  relied,  and 
the  one  he  was  deciding,  arose  upon  the  sale  of  realty,  except 
Armistead  vs.  Philpot  (Doug.  231),  which  was  expressly  over- 
ruled by  the  above  cases  in  East  and  Bosanquet  fy  Puller.  In 
Armistead  vs.  Philpot,  the  sheriff  having  collected  money  for  the 
defendant,  which  he  had  in  his  hands,  the  court  ordered  it  to 
apply  on  an  execution  against  the  defendant  in  his  hands  (see 
Turner  vs.  Tendall,  1  Cranch,  117).  Perhaps  that  could  now 
be  done  under  the  Revised  Statutes  (2  R.  S.  366);  and  the  Code 
has  also  provided  a  mode  of  reaching  the  money  (§  293-4,  297). 
But  if  money  in  the  hands  of  a  third  person  can  be  reached  by 
an  order  of  the  court,  no  such  order  would  be  made  as  against 
those  having  a  lien  upon  the  land  out  of  which  the  fund  accrued, 
and  in  favor  of  general  creditors;  and  the  sheriff,  after  the  judg- 
ments were  paid,  was  at  most,  nothing  more.  His  fees  were  not 
a  lien  upon  the  land.  They  are  a  mere  incident  to  the  judgment, 
and  when  that  is  paid,  the  vitality  of  the  execution  ceases,  ex- 


HO  NEW-YORK  PRACTICE  REPORTS. 


Bank  of  Whitehall  agt.  Weed  and  Smith. 

cept,  perhaps,  in  some  cases  of  fraud  (Jackson  vs.  Anderson,  4 
Wend.  474).  The  remedy  of  the  sheriff  then,  is  against  the 
attorney  or  the  plaintiff.  Perhaps  an  action  will  lie  upon  the 
express  promise  of  the  defendant  in  the  execution;  but  courts 
are  very  jealous  in  such  cases  (Reed  vs.  Pruyn,  7  J.  R.  426; 
Sherman  vs.  Boyce,  15  id.  443;  Mills  vs.  Young,  23  Wend.  315; 
Bigelow  vs.  Provost,  5  Hill,  566). 

Another  objection  to  the  allowance  upon  the  two  executions, 
one  in  favor  of  Boyd  vs.  Welch,  and  the  other  of  Austin,  is  that 
both  of  the  judgments,  as  I  infer  from  the  executions  and  the  bill 
of  particulars,  were  junior  to  that  of  the  plaintiffs. 

The  case  of  Knickerbacker  vs.  Shipherd  (3  Cow.  383),  would 
seem  to  favor  the  position  taken  by  the  counsel  for  the  plaintiff, 
as  to  the  fees  on  the  execution  (People  ex  rel.  Bank  of  White- 
hall vs.  Harris  et  al.).  The  report  of  that  case  is  very  brief,  but 
probably  the  personal  property  was  lost  by  the  delay  of  the 
plaintiff,  and  perhaps  the  sheriff  or  the  prior  plaintiffs  were  in 
some  way  prejudiced;  if  not,  the  case  can  not  be  law.  It  is 
directly  opposed  in  principle  to  Jackson  vs.  Anderson,  sub- 
sequently decided,  which  was  an  action  of  ejectment,  argued  by 
able  counsel  and  fully  considered.  That  decision  may  be  applied 
with  justice  in  this  case.  The  judgment  on  which  these  execu- 
tions were  issued,  were  probably  all  paid  eight  or  nine  years 
before  the  sale,  and  the  lands  of  the  debtors  since  conveyed  for 
their  full  value.  It  would  be  a  great  hardship  to  allow  a  running 
account  for  sheriff's  fees  now  to  be  a  lien  upon  the  lands  or  the 
avails  thereof.  The  whole  of  the  surplus  must  be  paid  over  to 
the  plaintiffs  in  this  cause,  which,  after  deducting  the  expense 
of  these  proceedings,  they  must  apply  upon  their  judgment.  The 
reference,  under  the  circumstances,  was  probably  necessary  before 
the  money  could  be  paid  over  with  safety. 

Ordered  accordingly. 
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SUPERIOR  COURT. 
MULVEY  agt.  DAVISON. 

To  authorize  an  order  of  arrest,  under  sub.  3,  of  $  179,  it  must  appear  by  tn 
affidavits  on  which  it  is  sought,  that  the  property  has  been  removed  aftei 
suit  brought,  with  intent  to  prevent  its  being  taken  or  found  by  the  sheriff. 
or  wiih  intent  to  deprive  the  plaintiff  of  the  benefit  thereof,  or  if  the  dis 
position  or  removal  took  place  before  suit  brought,  it  must  appear  to  hav 
been  done  with  intent  to  render  ineffectual  the  proceedings  in  a  suit,  which 
the  defendant  knew  or  had  reason  to   apprehend  the  plaintiff  intended  t^ 
bring  to  recover  possession  of  the  property.     In  the  ordinary  case  of  con 
verting  property,  or  detaining  it  in  hostility  to  the  claim  of  the  true  owner, 
the  order  to  arrest  must  be  under  sub.   1,  of  §  179,  which  is  satisfied  with 
bail,  that  the  defendant  shall  render  himself  amenable  to  the  process  and 
judgment  of  the  court,  whereas  an  arrest  under  sub.  3,  of  that  section,  can 
be  superseded  only  by  an  undertaking  to  pay  any  judgment  that  may  be  re- 
covered (Code,  $  187,  and  211). 

Special  Term,  September  1852.  Defendant  moved  to  vacatr 
an  order  of  arrest.  The  action  was  brought  to  recover  the 
"  possession  of  personal  property."  The  sheriff  returned  that  he 
had  served  the  papers  on  defendant,  and  demanded  of  him  the 
property,  which  he  refused  to  give  up,  and  he  further  certified 
"  that  the  property  has  been  concealed  or  disposed  of,  so  that  he 
could  not  take  the  same."  On  an  affidavit  stating  the  proceed- 
ings and  sheriff's  return,  and  that  the  defendant  wrongfully  took 
and  detained  the  property,  an  order  was  made  for  the  arrest  of 
the  defendant,  and  requiring  him  to  give  bail  to  pay  any  judg- 
ment that  might  be  recovered  in  the  action  (Code  §  187). 

The  affidavits  on  which  this  motion  is  made  show  that  defend- 
ant is-  F,  police  clerk.  That  the  property  in  question  was  taken 
from  a  person  arrested  on  a  charge  of  stealing  some  $85  in 
money,  and  was  at  the  time  placed  in  the  custody  of  James  M. 
Murray,  the  Property  Clerk  of  the  Police  Court  at  Jefferson 
market.  That  it  was  in  his  custody,  as  such  clerk  when  the 
sheriff  demanded  it  and  since  has  been  and  that  it  was  not  then, 
nor  since  has  been  in  the  possession  nor  under  the  control  of  the 
defendant. 

A.  D.  RUSSELL,  for  Defendant. 
P.  MULVEY,  Contra,  in  person. 
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BOSWORTH,  Justice. — I  am  satisfied  this  order  can  not  be  sus 
tained.  It  is  not  an  order  to  give  bail  to  appear  in  the  action 
and  continue  within  the  reach  of  the  process  of  the  court.  Bu» 
it  requires  the  defendant  to  give  bail  to  pay  any  judgment  tha< 
may  be  recovered.  A  plaintiff  in  an  action  "  to  recover  the 
possession  "  of  personal  property  is  not  entitled  to  such  an  order, 
without  proof  that  the  defendant  has  concealed,  removed,  or  dis 
posed  of  it  "  with  the  intent  that  it  should  not  be  so  found,  or 
taken,  or  with  the  intent  to  deprive  the  plaintiff  of  the  benefit 
thereof"  (Code  §  179,  sub.  3d).  The  sheriff's  certificate  does 
not  state  such  facts,  nor  does  the  affidavit  on  which  the  order  of 
arrest  was  founded.  This  is  a  fatal  defect  (3  San.  S.  C.  R.  707, 
Roberts  vs.  Randall;  Code  R.,  JV.  S.  219,  Remin  vs.  Nagle). 

Section  9  of  the  act  of  1846,  p.  404,  requires  the  clerks  in 
each  police  office  to  keep  proper  books,  and  enter  in  them  at 
length  a  description  of  each  article  "  of  stolen  or  other  property," 
which  shall  be  taken  from  prisoners.  Section  14  of  the  act  of 
1844  (p.  471),  prescribes  that  "  a  room  shall  be  provided  at 
each  police  court,  for  the  deposit  and  preservation  of  all  pro- 
perty brought  to  said  court.  One  of  the  clerks  of  said  court, 
under  the  direction  of  the  magistrates,  shall  be  charged  with  the 
safe  keeping  of  said  property." 

The  papers  show  clearly  that  this  property  is  in  an  iron  safe 
in  the  Police  Court,  in  the  custody  of  Murray,  as  an  officer  of  the 
law;  that  it  was  there  when  this  action  was  brought,  and  that 
the  plaintiff  knew  the  latter  fact  when  he  prepared  his  first 
affidavit 

The  property  was  not,  therefore,  in  the  possession  or  control 
of  the  defendant,  either  at  the  time  the  action  was  commenced, 
nor  when  the  sheriff  demanded  the  property,  nor  has  it  been  since. 

It  could  not  be  taken  under  the  papers  delivered  to  the  sheriff, 
as  it  was  not  in  the  possession  of  the  defendant  or  of  his  agent 
(Code,  §209). 

It  has  not  been  removed,  concealed-or  disposed  of,  since  the 
action  was  brought.  It  remains  in  the  iron  safe  in  which 
plaintiff's  first  affidavit  stated  it  to  be.  If  the  papers  given  to 
the  sheriff  authorized  him  to  break  that  open  and  take  it,  he 
may  do  so. 
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It  is  not  alleged  that  any  such  attempt  was  resisted  or  forbid- 
den. The  case  of  Roberts  vs.  Randall  is  decisive  upon  the 
point,  that  the  order  of  arrest  was  not  authorized  by  the  papers 
on  which  it  was  granted.  Neither  is  the  plaintiff  entitled  on 
the  facts  appearing  upon  the  papers  on  this  motion  to  such  an 
order,  or  to  the  common  order  to  arrest  the  defendant  and  re- 
quire him  to  give  bail  to  the  action.  The  order  of  September 
3d  must  be  vacated,  with  $10  costs  to  defendant,  to  abide  the 
event  of  the  action  (see  Pike  vs.  Lent,  4  Sand.  S.  C.  R.  650). 


SUPREME  COURT. 
BELLINGER  agt.  MARTINDALE. 

*V  Where  a  motion  is  made  and  denied  without  any  leave  given  to-renew  it,  the 
motion  can  not  be  again  heard  without  first  obtaining  leave  of  the  Court. 
And  this  relief  can  not  be  granted  under  the  general  prayer,  as  a  legitimate 
object  of  the  principal  motion.  The  necessary  facts  must  be  shown,  and  the 
special  relief  asked  for. 

Under  the  36th  and  37th  sections  of  the  Revised  Statutes,  which  allows  new 
trials  in  actions  of  ejectment,  one  may  be  granted  on  payment  of  costs,  fyc.t 
without  showing  any  caute  whatever,  and  one  where  the  court  is  satisfied 
that  justice  will  be  promoted,  #c.,  but  no  more  than  two  new  trials  can  be 
granted  under  this  statute. 

It  was  not  the  intention  of  the  statute  that  each  party  should  have  'two  new 
trials,  although  one  party  should  succeed  at  one  trial  and  the  other  at  the 
next. 

Madison  Special  Term,  1853. 

HIRAM  DENIO,  for  the  Motion. 
MR.  OWEN,  Opposed. 

GRIDLEY,  Justice. — This  is  an  application  for  a  new  trial  in 
an  action  of  ejectment  under  the  36th  and  37th  sections  of  the 
act  entitled  "  Of  the  action  of  Ejectment"  (2  R.  S.  309).  The 
36th  section  declares  that  "  every  judgment  in  the  action  of 
ejectment  rendered  upon  a  verdict  shall  be  conclusive  on  the 
party  against  whom  it  shall  be  rendered,"  £c.  The  37th  section 
VOL.  VIII.  15 
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enacts  that  "  the  court  in  which  such  action  shall  be  rendered, 
shall  at  any  time  within  three  years  thereafter,  on  the  application 
of  the  party  against  whom  the  same  was  rendered,  on  payment 
of  costs  &c.  vacate  such  judgment,  and  grant  a  new  trial  in  t/ie 
cause;  and  the  court  upon  subsequent  application,  made  within 
two  years  after  the  rendering  of  the  second  judgment  in  said 
cause,  if  satisfied  that  justice  will  be  thereby  promoted,  and  the 
rights  of  the  parties  more  satisfactorily  ascertained  and  estab- 
lished, may  vacate  the  judgment  and  grant  another  new  trial. 
But  no  more  than  two  new  trials  shall  be  granted  under  this 
section"  In  the  present  case,  the  defendant  had  a  verdict 
against  him,  and  obtained  a  new  trial  on  a  bill  of  exceptions. 
A  new  trial  was  granted,  and  on  that  trial  a  verdict  passed  for 
the  defendant,  and  a  new  trial  was  granted  under  this  section 
on  the  application  of  the  plaintiff.  On  a  third  trial  the  plaintiff 
succeeded,  and  obtained  a  verdict,  which  the  defendant  now 
seeks  to  vacate,  without  showing  "  that  justice  will  be  thereby 
promoted"  Sec.,  but  simply  as  a  matter  of  right  under  the  statute. 
The  plaintiff  however  shows  by  affidavit,  that  a  motion  identical 
with  this  was  made  by  the  defendant  about  two  years  ago,  and 
decided  against  him  on  the  construction  of  the  statute,  with  costs, 
which  he  paid  without  asking  or  obtaining  leave  to  renew  the 
motion;  and  that  since  the  last  trial,  two  of  the  plaintiff's 
material  witnesses  have  died.  Two  questions  are  presented  on 
the  present  motion. 

1st.  Can  this  motion  be  entertained,  without  first  obtaining 
leave  to  renew  it?  2d.  Is  it  the  true  meaning  of  these  sections 
to  give  a  new  trial  to  each  party,  without  showing  any  cause  ibr 
it,  and  then  another  new  trial  to  each,  for  the  advancement  of 
justice,  and  for  the  purpose  of  more  satisfactorily  ascertaining 
the  rights  of  the  parties? 

1.  It  is  said  in  Dolphus  vs.  French  (5  Hill,  493),  by  BRONSON, 
Justice,  that  a  motion  can  not  be  renewed  without  first  obtaining 
leave  of  court.  In  Mitchell  vs.  Allen  ( 12  Wend.  290),  SUTHER- 
LAND, J.,  says  "  this  motion  can  not  be  heard.  It  is  the  settled 
practice  that  a  motion  can  not  be  renewed  without  leave  of  court," 
which  decision  is  adopted  by  BRONSON,  J.,  in  the  case  first  cited. 
Again,  this  principle  was  stated  and  acted  on  in  Bascom  vs. 
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Frazer  (1  How.  Pr.  R.  16),  where  JEWETT,  J.,  denies  a  motion 
with  costs,  on  this  precise  ground.  The  present  application  is 
for  an  order,  which  was  denied  by  the  court  in  1850,  and  with- 
out any  leave  granted  or  even  asked  for,  to  renew  the  motion; 
and  I  am  compelled  to  say  that  the  practice  is  so  perfectly  settled 
that  this  motion  can  not  be  granted,  even  if  I  were  convinced  that 
the  former  decision  was  erroneous.  The  repetition  of  the  motion 
without  law  is  alone  a  sufficient  ground  for  denying  it,  and  with 
costs  also,  because  that  is  also  the  practice  equally  well  settled, 
where  the  party  knew  of  the  former  motion  when  he  made  his 
second  one,  as  he  did  in  this  case.  I  do  not  doubt  that  I  have 
the  power  to  give  him  leave  to  renew  the  motion,  on  the  denial 
of  this  application,  just  as  I  might  have  done  on  the  decision  of 
the  former  motion,  had  the  request  been  made,  and  had  it  been  a 
proper  case.  This  relief,  however,  can  not  be  granted  under  the 
general  prayer  as  a  legitimate  object  of  this  motion,  for  the  reason 
that  there  are  no  facts  in  the  moving  papers  on  which  to  found 
this  particular  relief  (5  How.  Pr.  R.  247;  3  id.  75).  This 
general  prayer  is  borrowed  from  the  Court  of  Chancery,  and  the 
same  rule  of  practice  should  be  held  to  apply  in  the  case  of  mo- 
tions that  prevailed  in  that  court.  There  is  a  rule  also  that  is 
especially  applicable  to  motions,  which  forbids  the  granting  of 
this  relief  as  a  legitimate  object  of  the  motion;  and  that  is,  that 
it  is  incumbent  on  the  moving  party  to  indicate  in  his  motion, 
or  his  affidavit,  distinctly,  the  ground  on  which  he  asks  to  set 
aside  a  proceeding,  or  to  obtain  any  other  relief;  and  motions  have 
frequently  been  denied  for  this  cause  alone.  The  conclusion  to 
which  I  have  arrived  is  that  the  application  must  be  denied  with 
costs.  But  I  could  give  the  defendant  a  right  to  renew  his 
motion,  either  on  showing  cause  or  not,  as  he  should  be  advised, 
if  I  were  satisfied  that  the  decision  of  the  former  motion  was 
erroneously  decided. 

That  motion  was  decided  on  the  authority  of  the  case  of 
Brown  vs.  Cuin  (1  Denio,  665).  It  was  then  shown,  as  it  is 
now,  that  the  statement  of  the  facts  prefixed  to  the  case  was 
mistaken  in  one  particular.  Each  party  had  obtained  a  new 
trial,  under  the  sections  in  question,  instead  of  the  party  who 
made  the  motion  having  previously  obtained  two  new  trials  as  is 
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stated  in  that  case.  The  court,  per  JEWETT,  Judge,  puts  the 
denial  of  the  motion  on  the  ground  that  no  more  than  two  new 
trials  can  be  granted  under  the  statute,  thus  endorsing  the  argu- 
ment of  the  counsel,  that  two  new  trials  having  been  granted 
before,  the  power  under  the  statute  was  exhausted.  If  it  were 
clear  that  the  intent  of  the  statute  was  to  give  each  party  an 
equal  number  of  new  trials,  there  would  be  good  ground  for 
doubting  the  correctness  of  this  adjudication,  notwithstanding 
the  positive  injunction  contained  in  the  statute,  that  no  more 
than  two  new  trials  should  be  granted  under  that  section.  But 
we  perceive  by  the  notes  of  the  revisers  (3d  vol.  709)  to  the  three 
sections,  35,  36  and  37,  that  "  those  sections  were  prepared  to 
prevent  the  endless  litigations  in  actions  of  ejectment."  To 
extend  the  principle  adopted  in  relation  to  military  lots,  decided 
in  5  Cowen,  207,  it  was  provided  by  the  sections  as  reported,  that 
the  court  might  grant  a  new  trial  when  it  should  be  satisfied  that 
"justice  would  be  promoted  and  the  rights  of  the  parties  more 
satisfactorily  ascertained  and  established,"  adding,  however, 
"  but  not  more  than  two  new  trials  shall  be  so  granted."  The 
legislature  adopted  these  sections,  with  the  amendment  that  one 
new  trial  might  be  granted,  on  payment  of  the  costs,  &c.,  with- 
out showing  any  cause  whatever;  still,  however,  retaining  the 
prohibition  against  granting  more  than  two  new  trials  under 
the  sections  in  question.  They  doubtless  supposed  that  one  new 
trial  without  cause,  and  one  on  showing  that  the  rights  of  the 
parties  would  be  more  satisfactorily  ascertained,  would  afford  an 
opportunity  to  explore  the  entire  case  on  both  sides,  so  that 
either  party  might  with  safety  be  left  to  the  ordinary  mode  of 
obtaining  a  new  trial  by  a  bill  of  exceptions  or  a  case.  It  would 
be  not  only  against  the  literal  reading  of  the  statute,  but  would 
be  quite  a  formidable  provision  to  allowybwr  new  trials;  that  is, 
two  to  each  party,  in  every  action  of  ejectment,  under  the  sec- 
tions in  question. 
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SUPREME  COURT. 

WOODRUFF,  respondent,  agt.  BUSH  AND  OTHERS,  appellants. 

Where  plaintiff  and  defendant  entered  into  a  stipulation  to  postpone  the  sale 
of  mortgaged  premises  upon  a  decree  of  foreclosure  and  sale,  and  further 
stipulated  that  incase  a  sale  of  said  premises  should  be  made  by  the  sheriff, 
the  same  should  be  sold  in  parcels  such  as  should  be  designated  by  the  de- 
fendant, and  in  case  of  his  failure  to  designate  before  the  day  of  sale,  the 
plaintiff  might  designate  the  parcels  himself.  Held,  that  the  plaintiff  was 
not  bound  by  such  stipulation  to  have  premises  sold  in  accordance  with  a 
map  and  designation  submitted  by  defendant  which  did  not  include  all  the 
mortgaged  premises,  and  which  included  other  lands  with  the  mortgaged 
premises,  and  which  map  had  lots  marked  upon  it,  parts  of  which  were,  and 
and  other  parts  of  which  were  not  included  in  the  mortgage,  and  the  parts 
of  mortgaged  premises  so  included  in  some  of  the  mapped  lots  were  triangular 
or  corner  pieces,  and  of  very  little  value,  and  some  of  them  irregularly 
shaped  by  being  intersected  with  other  lands. 

Held,  also,  that  the  plaintiff  was,  in  such  case,  at  liberty  to  designate  the 
parcels  himself. 

Where  mortgaged  premises  are  sold  upon  a  decree  of  foreclosure  and  sale,  and 
a  parcel  is  sold  by  the  sheriff  and  bid  off  by  the  plaintiff  he  is  not  at  liberty 
to  refuse  to  consummate  such  sale  or  revoke  his  bid,  and  direct  the  sheriff  to 
resell  the  same  parcel  with  other  lands-,  and  if  the  sheriff  in  pursuance  of  such 
direction  does  resell  the  same,  the  sale  will  be  set  aside  as  irregular. 

Niagara  General  Term,  February  1853.  Present,  Justices 
MULLETT,  BOWEN  and  TAGGART.  The  plaintiff  obtained  a  decree 
of  foreclosure  and  sale  of  mortgaged  premises,  upon  a  mortgage 
executed  by  the  defendant  Bush,  upon  which  decree  there  re- 
mained unpaid  about  the  sum  of  three  thousand  five  hundred 
dollars.  A  part  of  the  premises  had  been  sold  and  the  proceeds 
of  the  sales  applied  on  the  decree  previous  to  entering  into  the 
stipulation  mentioned  below. 

On  the  21st  of  November  1848,  the  plaintiff  and  defendant 
Bush,  entered  into  a  stipulation  by  which,  among  other  things, 
it  was  provided  that  the  sale  of  the  mortgaged  premises  should 
be  postponed  until  the  first  day  of  March  thereafter,  and  in  case 
of  a  sale  of  said  premises  by  the  sheriff,  the  same  should  be  sold 
in  parcels  such  as  should  be  designated  by  said  defendant,  and 
in  case  the  defendant  should  not  designate  before  the  day  of  sale, 
the  plaintiff  might  designate  the  parcels  himself. 
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The  mortgaged  premises  were  sold  on  the  sixth  day  of  April 
1852.  Previous  to  the  day  of  sale,  the  defendant  Bush  caused 
to  be  prepared  a  map  dividing  the  mortgaged  premises  into  lots, 
and  delivered  such  map  to  the  sheriff  and  informed  him  in  what 
manner  he  wanted  to  have  the  premises  sold. 

On  the  part  of  the  plaintiff  it  was  shown  that  the  map  did  not 
include  all  of  the  mortgaged  premises,  and  did  include  other 
lands  with  the  mortgaged  premises,  and  that  the  other  lands 
were  laid  off  with  parts  and  parcels  of  the  mortgaged  premises, 
and  that  the  parts  of  the  mortgaged  premises  so  laid  off  with 
lands  not  included  in  the  mortgage  were  of  very  little  value, 
separated  from  the  residue  of  the  mortgaged  premises. 

The  plaintiff  refused  to  have  the  lands  sold  in  accordance  with 
the  designation  made  by  said  defendant,  but  directed  the  sheriff 
as  to  the  parcels  to  be  sold. 

The  first  parcel  sold  contained  all  the  land  on  the  south  side 
of  the  road,  having  thereon  a  mill,  and  it  was  bid  off  by  the 
plaintiff  for  twenty-one  hundred  and  twenty -five  dollars.  The 
sheriff  then  offered  for  sale  the  tail  race  of  said  mill,  and  bids 
were  made  for  it  until  eighty-five  dollars  had  been  bidden  there- 
for. The  plaintiff  then  refused  to  abide  by  the  bid  made  by  him 
for  the  land  on  the  south  side  of  the  road,  including  the  mill,  and 
directed  the  sheriff  to  offer  the  same  premises  so  bid  off  by  him, 
together  with  the  tail  race  and  head  race  of  said  mill,  to  be 
offered  for  sale.  The  sheriff  obeyed  such  direction,  and  the  same 
were  offered  for  sale  and  bid  off  by  the  plaintiff  for  the  sum  of 
two  thousand  two  hundred  and  ten  dollars. 

After  the  sale  of  the  first  parcel  above  mentioned,  and  be'fore 
the  plaintiff  gave  the  direction  to  the  sheriff  to  put  the  same 
premises  up  together  with  the  tail  race  and  head  race,  some  of 
the  persons  present  at  such  sale,  and  one  of  the  bidders,  had  left 
the  place  of  sale. 

The  defendant  Bush  moved  at  special  term  to  vacate  and  set 
aside  the  sale  of  the  mortgaged  premises,  on  the  ground,  first, 
that  such  sale  was  not  made  in  conformity  with  the  stipulation; 
and  second,  on  account  of  vacating  by  the  plaintiff  and  sheriff  of 
the  first  sale  and  reselling  the  same  property  with  the  tail  race 
and  head  race  of  said  mill. 
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Such  motion  was  denied  and  the  defendant  Bush  appealed 
from  the  order  denying  the  same,  to  the  general  term. 

TAGGART,  Justice. — I  think  the  learned  justice  was  right  in 
refusing  to  grant  the  motion  to  set  aside  the  sale  on  the  ground 
that  the  property  was  not  sold  in  conformity  with  the  map  and 
designation  of  the  parcels  furnished  by  the  defendant.  The 
stipulation  must  have  a  reasonable  construction.  The  defendant 
had  no  right  to  furnish  a  map  and  direct  the  sale  to  be  made  in 
conformity  thereto,  unless  such  map  designated  and  marked  out 
the  land  in  such  manner  that  the  same  could  be  sold  without 
prejudice  to  the  plaintiff's  interest.  He  was  bound  too,  to 
include  all  of  the  mortgaged  premises  within  the  compass  of  his 
map  or  within  the  designation  of  the  property  to  be  sold,  and 
without  including  any  other  lands  with  the  mortgaged  premises. 
This  he  has  not  done.  His  own  affidavit  concedes  that  about 
four  acres  of  the  mortgaged  premises  wrere  not  included  in  his 
map,  and  were  not  designated  to  be  sold.  The  plaintiff's  affi- 
davits disclose  that  some  of  the  lots  designated  on  the  map  em- 
braced lands  included  in  the  mortgage  united  with  lands  not 
included  therein.  In  some  instances  the  greater  portion  of  said 
lots  were  made  up  of  other  lands,  and,  in  some  instances,  in- 
cluding but  a  mere  triangle  or  corner  of  the  lands  embraced  in 
the  decree,  and  so  located  as  to  be  of  very  little  value,  and  some 
of  the  pieces  were  irregularly  shaped  by  being  intersected  with 
said  other  lands. 

The  plaintiff  was  not  bound  to  have  the  sale  made  according 
to  the  designation  upon  such  map,  and  was  clearly  right  in 
rejecting  the  same,  and  designating  the  parcels  to  be  sold  himself. 

It  is  true  the  affidavits  are  contradictory  as  to  the  character 
of  the  map  in  question,  but  for  the  purposes  of  this  motion  we 
must  assume  that  the  plaintiff's  affidavits  are  correct.  The  de- 
fendant was  bound  to  make  out  his  case;  the  burden  of  proof  is 
upon  him,  and  if  the  counter  affidavits  furnish  a  full  answer  to 
the  case  made  by  him,  he  must  fail  in  his  motion;  besides  it 
was  competent  for  the  defendant  to  have  made  his  map.  or  a  copy 
of  it,  part  of  his  moving  papers,  and  we  could  then  have  seen 
whether  it  was  such  a  map  as  the  plaintiff  was  bound  to  regard 
in  making  the  sale. 
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The  second  point  on  which  the  defendant  relies  to  sustain  his 
application,  I  think  is  tenable.  The  plaintiff  directs  the  sale  to 
commence,  designates  the  parcel  to  be  sold;  bids  are  made  upon  it 
by  different  individuals,  and  it  is  finally  struck  off  to  him.  He 
is  then  the  purchaser,  and  substantially  the  owner  of  the  land. 
Another  parcel,  also  designated  by  the  plaintiff,  is  offered  for  sale; 
bids  are  made  upon  it.  The  plaintiff  then  refuses  to  carry  out 
his  previous  bid,  cancels  his  purchase  without  the  consent  of  the 
defendant,  and  orders  the  same  land  to  be  resold  with  other  land. 
This  is  done,  too,  after  some  of  the  bidders  have  left  the  place 
of  sale.  It  is  said  that  there  was  a  mistake  and  the  court  would 
have  granted  relief.  I  concede  this,  but  this  court  would  not 
have  set  aside  the  sale  on  motion  of  the  plaintiff,  without  notice  to 
the  defendant;  and  what  the  court  will  not  order  to  be  done  with- 
out notice  to  the  defendant,  it  surely  will  not  permit  the  plaintiff 
to  do  himself. 

By  allowing  this  sale  to  stand,  a  precedent  will  be  established 
that  may  lead  to  great  abuses.  The  plaintiff  and  sheriff  may, 
under  the  sanction  of  this  court,  combine  to  deprive  the  defend- 
ant of  his  rights  without  restraint;  cases  may  occur  where  the 
sale  had  been  completed,  and  the  decree  satisfied,  leaving  the 
defendant  some  valuable  property,  besides  the  amount  of  the 
decree;  after  the  defendant  leaves  the  place  of  sale  and  bidders 
have  gone  home,  the  plaintiff  claims  that  he  has  been  deceived 
in  the  purchase  of  the  property;  that  lands  he  supposed  he  had 
purchased  were  not  included  within  the  boundaries,  or  some  other 
mistake  has  occurred,  no  matter  of  what  character,  he  declines 
taking  his  deed  and  completing  the  purchase,  orders  the  sheriff  to 
resell.  The  sheriff  complies,  and  the  reserved  property  is  first 
sold. 

It  will  be  answered  that  in  the  case  supposed  the  defendant 
has  his  remedy  against  the  plaintiff,  but  that  remedy  is  pre- 
carious, and  the  defendant  has  a  right  to  have  his  property  sold 
according  to  law;  and  when  once  sold  the  plaintiff  has  no  right 
oi  his  own  mere  motion  to  vacate  such  sale. 

It  is  said  in  this  case,  that  the  defendant  has  not  been  injured 
by  the  resale,  but  has  realized  the  full  value  of  his  property. 
That  is  not,  in  my  opinion,  material.  There  is  a  principle  of 
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public  policy  involved  in  this  case  that  forbids  the  toleration  of 
such  a  proceeding. 

The  order  appealed  from  must  be  reversed  with  costs,  and  the 
order  to  set  aside  the  sale  granted  with  costs. 


SUPREME  COURT. 

FULLER  agt.  SQUIRE. 

Where  a  clerk  is  authorized  to  compute  interest  on  the  report  of  a  referee  un- 
der $  310  of  the  Code,  such  interest  should  be  computed  from  the  time  of 
making  the  report  and  not  from  its  date. 

Albany  Special  Term,  March  1853.  Motion  to  readjust  an 
allowance  made  by  the  clerk  of  Greene.  The  action  was  brought 
for  the  recovery  of  money  on  a  demand  not  entitled  to  interest. 
The  referee  to  whom  the  cause  was  referred,  made  his  report  on 
the  1st  of  December  1852,  but  dated  his  report  as  of  the  time 
the  cause  was  submitted  to  him,  which  was  on  the  7th  February 
1852.  In  entering  up  judgment  on  the  10th  March  1853,  the 
clerk  computed  and  included  in  the  judgment,  interest  from  the 
date  of  the  report.  The  defendant  applies  for  a  readjustment. 

J.  C.  VAN  DYCK,  for  Plaintiff, 
G.  VAN  SANTVOORD,  for  Defendant. 

PARKER,  Justice. — The  Code  directs  (§  310),  that  when  the 
judgment  is  for  the  recovery  of  money,  interest  from  the  time  of 
the  verdict  or  report,  until  judgment  be  finally  entered,  shall  be 
computed  by  the  clerk  and  added  to  the  costs  of  the  party  entitled 
thereto.  I  think  this  means  from  the  time  the  verdict  is  brought 
in,  or  the  report  made.  Where  plaintiff  is  entitled  to  recover 
interest  on  the  demand  in  suit,  the  referee  will  compute  it  and 
include  it  in  his  report.  •  When  the  demand  does  not  draw  in- 
terest, a  referee  can  not  give  it  to  the  plaintiff  by  antedating  his 
report.  In  this  case  interest  should  have  been  computed  on  the 
report  from  the  first  day  of  December  1852,  when  it  was  made; 
and  the  excess  of  interest,  being  $12*11,  must  be  deducted  from 
the  judgment;  neither  party  to  have  costs  of  this  motion. 
VOL.  VIII.  16 
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A  reply  can  not  be  pleaded  to  an  answer,  where  the  answer  does  not  set  up  a 
"counter-claim."  A  "counter-claim"  denned  and  discussed. 

And  where  a  reply  is  interposed  to  an  answer,  which  is  entirely  unnecessary 
and  uncalled  for,  a  motion  to  set  it  aside  for  alleged  irregularity  in  the  veri- 
fication will  be  denied,  because  the  irregularity  complained  of  is  of  no  con- 
sequence. 

On  a  question  of  the  proper  verification  of  a  reply,  the  plaintiff  is  not  concluded 
(  having  elected  to  reply  )  from  denying  that  he  was  bound  to  reply.  (  This 
M  adverse  to  the  views  expressed  in  Roscoe  agt.  Maison,  7  How,  Pr.  R. 
121.) 

Delaware  Special  Term,  June  1853.  This  motion  was  made 
to  set  aside  the  reply  to  the  defendant's  answer  for  irregularity. 
The  alleged  irregularity  consists  in  omitting,  in  the  copy  served, 
the  officer's  name  before  whom  it  was  verified. 

E.  F.  BROWN,  for  the  Motion. 
E.  N.  CARD,  Opposed. 

CRIPPEN,  Justice.  —  I  have  looked  into  the  pleadings  and  find 
that  no  reply  was  necessary;  no  fact  is  set  up  in  the  answer 
requiring  a  reply.  This  being  so,  the  question  arises  whether  a 
motion  should  be  entertained  to  set  the  reply  aside  for  the  want 
of  a  proper  verification  appearing  on  the  copy  served.  I  am 
aware  that  Justice  BAKCULO,  for  whose  opinions  I  entertain  a 
very  high  respect,  has  said  in  the  case  cited  below,  that  the 
plaintiff  having  elected  to  reply,  can  not  on  a  question  of  verifi- 
cation, deny  that  he  was  bound  to  reply.  The  remark  of  Justice 
BARCULO  was  entirely  uncalled  for  in  deciding  the  case;  the 
decision  is  predicated  entirely  upon  another  ground  (Roscoe, 
executor,  &c.,  agt.  Maison  and  others,  7  How.  Pr.  R.  121). 

I  can  not  concur  in  the  suggestion  of  the  learned  justice  in 
that  case,  that  the  plaintiff  having  elected  to  reply,  can  not  on  a 
motion  for  irregularity,  arising  out  of  a  defective  verification, 
deny  that  he  was  bound  to  reply.  The  quest  ion  of  election  does 
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not  arise;  the  party  neither  gains  nor  loses  any  thing  by  the  reply, 
except  he  very  unnecessarily  informs  his  adversary  of  matters 
relied  upon  to  meet  and  overthrow  the  defence  set  up  in  the 
answer.  This  can  not  be  regarded  as  good  ground  of  complaint 
on  the  part  of  the  defendant. 

Section  153  of  the  Code  provides  that  where  the  answer  con- 
tains new  matter,  constituting  a  counter-claim,  the  plaintiff  may 
within  twenty  clays  reply  to  such  new  matter,  denying  generally 
or  specifically,  each  allegation  controverted  by  him,  or  any  know- 
ledge or  information  thereof  sufficient  to  form  a  belief.  He  may 
also  allege  in  ordinary  and  concise  language,  without  repetition, 
any  new  matter  not  inconsistent  with  the  complaint,  constituting 
a  defence  to  such  new  matter  in  the  answer,-  or  he  may  demur, 
&c.  I  believe  it  to  be  generally  conceded  that  section  153  was 
intended  to  do  away  with  a  reply  in  all  cases,  except  where  a 
counter-claim  is  set  up  in  the  defendant's  answer. 

It  may  be,  and  no  doubt  is,  many  times  difficult  to  determine 
whether  the  matter  set  up  in  an  answer  is  a  counter-claim  or  not. 

The  word  "  counter  "  is  defined  to  be  "  contrary  to,"  "  contrary 
way,"  "  opposition  to,"  &c.  The  word  "  claim  "  is  defined  to 
mean  "  the  demand  of  any  thing  that  is  in  the  possession  of 
another,"  "  to  demand,"  "  to  require,"  &c. 

The  compound  "  counter-claim,"  as  used  in  the  Code,  must  be 
regarded/  and  in  my  judgment,  construed  to  mean  an  opposition 
claim,  or  demand  of  something  due;  a  demand  of  something  which 
of  right  belongs  to  the  defendant  in  opposition  to  the  right  of  the 
plaintiff.  It  has  been  found  very  difficult  to  apply  the  term 
"  counter-claim  "  to  the  various  actions  which  are  daily  arising 
in  our  courts;  and  I  very  much  doubt  whether  a  more  perplex- 
ing, undefinable,  impracticable  combination  of  words  could  have 
been  joined  together  in  the  English  language  than  those  selected 
in  this  particular  by  the  modern  reformers,  who  claim  to  stand 
as  sponsors  to  the  present  Code. 

It  will  be  seen  that  in  this  very  section  the  legislature  are 
made  io  require  of  the  lawyers  by  a  positive  enactment,  as  matter 
of  law, "  that  ordinary  and  concise  language,  without  repetition," 
shall  be  employed  in  a  reply  to  an  answer  containing  a  counter- 
claim, when  in  the  same  section  a  compound  is  used,  so  ex- 
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traordinary  and  uncommon  as  not  to  be  found  in  any  dictionary 
extant.  It  has  been  said  that  consistency  is  a  jewel.  It  is  not, 
however,  to  be  found  in  the  Code  of  Procedure. 

Section  168,  provides  that  every  material  allegation  of  new 
matter  in  the  answer  constituting  a  counter-claim,  not  contro- 
verted by  the  reply  as  prescribed  in  §  153,  shall  for  ihe  purposes 
of  the  action  be  taken  as  true.  But  the  allegation  of  new  matter 
in  the  answer  not  relating  to  a  counter-claim,  or  of  new  matter 
in  the  reply,  is  to  be  deemed  controverted  by  the  adverse  party, 
as  upon  a  direct  denial  or  avoidance  as  the  case  may  require. 
My  understanding  of  the  foregoing  provision  of  the  Code  is,  that 
a  reply  to  an  answer  is  neither  necessary  or  proper  unless  the 
answer  sets  up  a  "  counter-claim."  In  that  event  the  plaintiff 
may  reply,  setting  up  new  matter  by  way  of  denial  or  avoid- 
ance, and  such  denial  or  new  matter  in  the  reply  is  to  be  deemed 
controverted  by  the  defendant  as  upon  a  direct  denial  or  avoid- 
ance, as  the  case  may  require. 

In  this  case  the  answer  sets  up  no  claim  whatever  against  the 
plaintiff;  it  contains  no  allegation  of  new  matter  which  could 
not  have  been  interposed  as  a  defence  under  the  general  or  specific 
denial.  In  short,  or  speaking  in  ordinary  and  concise  language, 
the  plaintiff's  reply  was  entirely  uncalled  for;  it  could  not  have 
any  legal  bearing  upon  the  rights  of  the  parties;  and  whether 
verified  or  not,  it  did  not  and  could  not  add  to  or  diminish  the 
rights  and  obligations  existing  under  the  previous  pleadings. 

In  my  opinion,  therefore,  the  defective  or  irregular  jurat  to  the 
verification  of  the  copy  reply  served  on  the  defendant's  attorney, 
was  wholly  and  entirely  immaterial,  and  affords  no  sufficient 
ground  for  this  motion. 

The  remark  contained  in  the  case  above  cited,  has  probably 
led  to  the  making  of  this  motion.  I  shall,  therefore,  deny  the 
same  without  costs  to  either  party. 
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SUPREME  COURT. 

THE  PEOPLE  ex  rel.  GALE  agt.  THE  TRUSTEES  OF  SCHOOL  DISTRICT 
No.  13,  in  Busti  and  Harmony. 

Where  a  school  district  officer  makes  out  an  account  of  costs,  charges  and  ex- 
penses, as  provided  by  the  second  section  of  chapter  172  of  the  laws  of  1847, 
and  serves  a  copy  thereof  and  notice  of  application  to  the  board  of  super- 
visors, as  provided  in  that  section,  it  is  not  necessary  that  such  account 
should  be  submitted  to  the  taxable  inhabitants  of  the  district  previous  to  its 
being  laid  before  the  board  of  supervisors  for  their  action. 

Neither  is  it  necessary  that  a  majority  of  the  taxable  inhabitants  previous  to 
the  action  of  the  board  of  supervisors  thereon,  should  determine  that  the 
amount  of  such  costs,  charges  and  expenses  should  be  ascertained  by  said 
board. 

Section  1  of  said  act,  as  amended  by  chapter  388  of  the  laws  of  1847,  is  intended 
to  apply  to  costs,  £c.,  which  a  majority  of  the  taxable  inhabitants  are  will- 
ing to  pay,  and  enables  the  district  to  levy  and  collect  the  tax. 

The  other  sections  apply  to  costs,  #c.,  which  the  district  ought  to  pay,  but 
are  unwilling  to  do  so,  and  will  not  pay  except  upon  compulsion. 

Chatauque  Special  Term,  September  1852,  The  relator  in 
this  case  was  the  collector  of  the  district,  and  as  such  had  been 
sued  in  three  several  actions,  and  incurred  costs,  charges  and 
expenses,  which  he  had  paid;  and  in  order  to  reimburse  himself 
had  made  out  an  account  of  such  charges,  costs  and  expenses,  so 
paid  by  him,  with  the  items,  and  verified  the  same,  and  served  a 
copy  of  such  account  and  notice  of  his  application  to  the  board 
of  supervisors  of  Chatauque  county,  for  an  order  requiring  the 
payment  of  such  costs,  charges  and  expenses,  upon  the  trustees 
of  said  district.  The  trustees  neglected  to  appear  in  pursuance 
of  such  notice,  and  the  board  of  supervisors  made  an  order  re- 
quiring the  payment  of  such  account. 

The  trustees  having  neglected  to  issue  their  warrant  for  the 
collection  of  said  account,  the  relator  applied  to  the  Supreme 
Court  for  a  mandamus  to  compel  the  trustees  to  issue  such  warrant. 

A  mandamus  was  issued  in  pursuance  of  such  order  and  served 
on  the  trustees,  who  made  a  return  thereto,  in  which  they  insist 
that  the  order  of  the  board  of  supervisors  \vas  made  without 
authority  of  law,  on  the  ground  that  such  account  had  not  been 
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submitted  to  the  taxable  inhabitants  of  the  district  previous  to  its 
being  laid  before  the  board  of  supervisors  for  their  action;  nor 
had  a  majority  of  said  taxable  inhabitants  previous  to  the 
action  of  the  said  board  thereon,  determined  that  the  actual  amount 
of  said  costs,  charges  and  expenses  of  the  said  Seymour  Gale  in 
defending  the  said  three  several  suits  mentioned  in  the  order, 
should  be  ascertained  by  the  said  board. 

The  relator  demurred  to  the  return.  1st.  Because  it  was  not 
necessary  that  such  account  should  be  submitted  to  the  taxable 
inhabitants  of  the  district  previous  to  its  being  laid  before  the 
board  of  supervisors,  nor  that  a  majority  of  the  taxable  inhabit- 
ants of  the  district  previous  to  the  action  of  the  board  thereon, 
should  determine  that  the  actual  amount  of  said  costs,  charges 
and  expenses  should  be  ascertained  by  the  board. 

2d.  Because  it  does  not  appear  that  the  trustees  raised  such 
objection  before  the  board  of  supervisors  at  the  time  of  the  hear- 
ing before  them. 

AUSTIN  SMITH,  for  Plaintiff. 
ABNER  HAZELTON,  for  Defendants. 

TAGGART,  Justice. — This  case  involves  the  construction  of 
chapter  172  of  the  laws  of  1847,  entitled  "An  act  in  relation  to 
suits  against  District  School  Officers,  as  amended  by  chapter  388 
of  the  laws  of  1849."  Section  1  of  said  act,  as  amended,  pro- 
vides that,  "  whenever  a  suit  shall  have  been  commenced,  or 
shall  hereafter  be  commenced  against  the  trustees  of  a  school 
district,  in  consequence  of  acts  by  them  performed  in  pursuance 
of  the  directions  of  such  district,  for  any  act  performed  by  virtue 
of  or  under  color  of  their  office,  and  such  suit  shall  have  be«n 
finally  determined,  or  whenever  after  the  final  determination  of 
any  suit  commenced  by  or  against  any  trustees  or  other  officers 
of  a  school  district,  a  majority  of  the  taxable  inhabitants  of  any 
school  district  shall  so  determine,  it  shall  be  the  duly  of  the 
trustees  to  ascertain  in  the  manner  hereinafter  described  the 
actual  amount  of  all  costs,  charges  and  expenses  paid  by  such 
officer,  and  to  cause  the  same  to  be  assessed  upon  and  collected 
of  the  taxable  inhabitants  of  said  district  in  the  same  manner  as 
other  taxes  of  said  district  are  assessed  and  collected,  and  when 
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so  collected  to  pay  the  same  over  to  the  officer  by  virtue  of  this 
act  entitled  to  receive  the  same." 

Section  2  provides  that,  "  whenever  any  person  mentioned  in 
the  first  section  of  this  act  shall  have  paid  any  costs,  charges  or 
expenses  as  mentioned  in  the  first  section,  he  shall  make  out  an 
account  of  such  charges,  costs  and  expenses  so  paid  by  him, 
giving  the  items  thereof,  and  verify  the  same  by  his  oath  or 
affirmation  j  he  shall  serve  a  copy  of  said  account  so  sworn  to, 
upon  the  trustees  of  the  district  against  which  such  claim  shall 
be  made,  together  with  a  notice  in  writing  that  on  a  certain  day 
therein  specified,  he  will  present  such  account  to  the  board  of 
supervisors  of  the  county  in  which  such  school  district  shall  be 
situated,  for  settlement  at  some  legal  meeting  of  such  board;  and 
it  shall  be  the  duty  of  the  officer  upon  whom  such  copy,  account 
and  notice  shall  be  served,  to  attend  at  the  time  and  place  in 
such  notice  specified,  to  protect  the  rights  and  interests  of  such 
district  upon  such  settlement." 

Section  3  prescribes  that  "  upon  the  appearance  of  the  parties, 
or  upon  the  proof  of  service  of  the  notice  and  copy  of  the  account 
mentioned  in  the  second  section  of  this  act,  if  the  said  board 
shall  be  of  opinion  that  such  accountj  or  any  portion  thereof, 
ought  justly  to  be  paid  to  the  complainant,  such  board  may  by 
an  order  to  be  made  by  a  majority  of  all  the  members  elected  to 
the  same  and  to  be  entered  in  its  minutes,  require  such  account, 
or  such  part  thereof  asf  such  board  shall  be  of  opinion  ought  justly 
to  be  paid  to  the  claimant,  by  such  district  to  be  repaid;  but  no 
portion  oi  such  account  shall  be  so  ordered  to  be  paid  which  shall 
appear  to  said  board  to  have  arisen  from  the  willful  neglect  or 
misconduct  of  the  claimant.  The  account,  with  the  oath  of  the 
party  claiming  the  same,  shall  be  prima  facie  evidence  of  the 
correctness  thereof." 

Section  4  provides  that  "  it  shall  be  the  duty  of  the  trustees 
of  any  school  district,  within  thirty  days  after  service  of  a  copy 
of  such  order  upon  them,  to  cause  the  same  to  be  entered  at  length 
in  the  book  of  records  of  said  district,  and  to  issue  to  the  collector 
of  said  district,  a  warrant  for  the  collection  of  the  amount  so 
directed  to  be  paid,  in  the  same  manner  and  with  the  like  force 
and  effect  as  upon  a  tax  voted  by  said  district." 
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There  is  some  difficulty  in  giving  an  entirely  satisfactory  con- 
struction to  this  statute  arising  from  the  use  of  the  words  "  here- 
inafter described,"  in  the  first  section,  without  any  subsequent 
section  or  provision  to  which  they  can  refer.  The  statute  was 
evidently  intended  to  supply  a  detect  in  the  existing  law.  Pre- 
vious to  the  passage  of  the  act  in  question,  school  districts  had 
no  power  to  raise  money  by  tax  for  the  payment  of  costs  incurred 
or  paid  by  any  district  officer.  It  could  not  vote  a  tax  for  any 
other  purpose  than  those  defined  by  the  statute,  viz:  "To  lay 
such  tax  on  the  taxable  inhabitants  of  the  district  as  the  meeting 
shall  deem  sufficient  to  purchase  or  lease  a  suitable  site  for  a 
school  house,  and  to  build,  lease  or  purchase  such  school  house 
and  to  keep  in  repair  and  furnish  the  same  with  necessary  fuel 
and  appendages."  These  powers  were  somewhat  extended  by  the 
provisions  of  chapter  241  of  the  laws  of  1837  and  chapter  260 
of  the  laws  of  1841.  By  the  former  the  inhabitants  of  school 
districts  were  authorized  to  vote  a  tax  for  the  purchase  of  a  book 
for  the  purpose  of  recording  the  proceedings  of  their  respective 
districts.  By  section  14  of  the  latter,  it  is  provided  that  "  when 
the  trustees  of  any  school  district  are  required  or  authorized  by 
law  or  by  a  vote  of  the  -district  to  incur  any  expenses"  for  such 
district,  and  when  any  expenses  incurred  by  them  are  made  by 
express  provision  of  law  a  charge  upon  such  district,  they 
may  raise  the  amount  thereof  by  law  in  the  same  manner  as  if 
the  definite  sum  to  be  raised  had  been  voted  at  a  district  meeting. 

And  by  section  30  it  is  provided  that  where  by  reason  of  in- 
ability to  collect  any  tax  or  bill  there  shall  be  a  deficiency  in 
the  amount  raised,  the  inhabitants  of  the  district  in  district  meet- 
ing shall  direct  the  raising  of  a  sufficient  sum  to  supply  the 
deficiency. 

But  until  the  passage  of  the  law  of  1847,  above  cited,  the 
district  had  no  power  to  vote  a  tax  to  pay  costs,  charges  or  ex- 
penses incurred  or  paid  by  the  officers  of  the  district,  or  any  of 
them.  Those  officers  were  required  to  act  at  their  peril  and  rely 
upon  the  voluntary  contributions  of  the  inhabitants  of  the  district 
to  indemnify  them  against  law  suits  to  which  they  might  be 
subjected. 

To  remedy  this  evil  the  law  of  1847  was  passed,  and  the  first 
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section  provided  for  a  class  of  cases  where  the  district  was  not 
only  morally  bound  but  was  willing  to  indemnify  its  officers  for 
the  losses  sustained  by  them.  In  this  class  of  cases  the  trustees 
were  authorized  whenever  a  majority  of  the  taxable  inhabitants 
should  so  determine,  to  ascertain  the  actual  amount  of  all  costs, 
charges  and  expenses  paid  by  such  officers,  and  to  cause  the  same 
to  be  assessed  upon  and  collected  of  the  taxable  inhabitants  of 
said  district  in  the  same  manner  as  other  taxes  of  said  district 
are  by  law  assessed  and  collected. 

There  is  nothing  in  the  first  section,  unless  we  give  force  to 
the  words  "  in  the  manner  hereinafter  described,"  which  renders 
it  necessary  that  the  applicant  should  make  out  his  account  and 
serve  a  copy  of  it,  and  have  the  amount  ascertained  by  the  board 
of  supervisors  as  provided  by  the  second  and  third  sections. 
Without  these  words  the  section  furnishes  a  complete  and  com- 
prehensible provision  within*  itself  without  referring  to  the  sub- 
sequent sections,  or  to  any  other  statute. 

The  remaining  sections  apply  to  a  different  class  of  cases. 
They  apply  to  costs  incurred  by  the  same  officers,  and  which  the 
district  ought  to  pay,  but  which  it  will  not  pay  except  upon 
compulsion.  For  the  purpose  of  compelling  the  district  to  do 
justice  to  its  officers  who  have  incurred  costs,  charges  and 
expenses  in  its  behalf,  the  applicant  must  make  out  an  account  of 
such  costs,  charges  and  expenses  so  paid  by  him,  giving  the  items 
thereof,  and  verify  it  by  his  oath  or  affirmation.  He  is  to  serve 
a  copy  of  such  account  together  with  a  notice  in  writing  of  his 
application  on  the  trustees  of  the  district.  It  is  made  the  duty 
of  the  trustees  upon  whom  such  copy  of  account  and  notice 
shall  be  served,  to  attend  at  the  time  and  place  specified  in  such 
notice,  to  protect  the  rights  and  interest  of  such  district  in  such 
settlement.  The  board  then  examines  the  account  and  makes  an 
order  directing  the  payment  of  the  account,  or  such  part  thereof 
as  in  the  opinion  of  the  board  ought  to  be  paid  by  the  district. 
The  account  with  the  oath  of  the  party  claiming  the  same,  are 
made  prima  facie  evidence  of  the  correctness  of  such  account. 
All  these  provisions  appear  inconsistent  with  the  idea  that  the 
provisions  of  the  second  and  third  sections  are  merely  a  continu- 
ation of  the  provisions  of  the  first. 
VOL.  VIII.  JH 
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The  provisions  of  the  fourth  section  render  such  inconsistency 
still  more  apparent.  By  that  section  it  is  made  the  duty  of  the 
trustees,  within  thirty  days  after  service  of  a  copy  of  such  order, 
to  cause  the  same  to  be  entered  at  length  in  the  book  of  records 
of  such  district,  and  to  issue  to  the  collector  of  such  district  a 
warrant  for  the  collection  of  the  amount  so  directed  to  be  paid, 
in  the  same  manner  and  with  the  like  force  and  effect  as  upon 
a  tax  voted  by  said  district. 

Section  1  directs  the  trustees  to  cause  the  costs,  charges  and 
expenses  mentioned  in  that  section  to  be  assessed  upon  and 
collected  of  the  taxable. inhabitants  of  said  district  in  the  same 
manner  as  other  taxes  of  said  district  are  by  law  assessed  and 
collected. 

If  the  two  provisions  refer  to  the  same  proceedings,  why  the 
difference  in  language?  Nay,  why  are  both  phrases  inserted  at 
all?  The  answer  is  obvious.  Section  1  related  to  a  tax  actually 
voted,  hence  it  is  to  be  assessed  or  collected  in  the  same  manner 
as  other  taxes;  while  section  4  provides  for  a  tax  not  voted, -but 
imposed  upon  the  district  by  compulsion.  It  is,  therefore,  directed 
to  be  collected  in  the  same  manner  and  with  like  force  and  effect 
as  upon  a  tax  voted  by  the  district.  Section  1  directs  the  assess- 
ment and  collection  of  the  taxes  immediately  upon  the  ascertain- 
ment of  the  amount  thereof  by  the  assessors,  without  any  order  or 
further  proceeding.  It  is,  therefore,  a  proceeding  entirely  in- 
dependent of  the  other  sections  and  can  be  carried  into  full  effect 
without  them. 

It  results  then  in  this,  that  the  words  "  hereinafter  described," 
in  the  first  section  must  have  been  inserted  upon  the  supposition 
that  some  other  provision  was  to  be  contained  in  the  act  in  refer- 
ence to  the  mode  of  adjusting  the  amount,  which  was  not  finally 
inserted,  and  those  words  must  be  stricken  out  as  surplusage. 
Without  adopting  this  view  of  the  question,  the  section  can  not 
have  the  effect  contemplated  and  plainly  indicated  by  it 

Assuming  that  I  am  wrong  in  this  construction  of  the  statute, 
the  only  remaining  construction  the  section  is  capable  of  receiving 
makes  it  necessary  to  strike  out  as  redundant  and  inoperative,  all 
that  part  of  section  1  which  follows  the  words  "  costs,  charges 
and  expenses  paid  by  such  officer,"  and  then  say  that  the  words 
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"  manner  hereinafter  described,"  refer  to  the  proceedings  to  be 
taken  under  the  second,  third  and  fourth  sections,  and  that  no 
such  account  can  be  collected  till  it  has  been  presented  to  the 
district  and  acted  upon  by  a  majority  of  the  taxable  inhabitants 
of  such  district,  either  by  directing  its  adjustment  or  refusing  so 
to  direct. 

If  such  construction  is  correct  (which  I  by  no  means  concede), 
the  relator  has  still  done  all  the  law  required  of  him  to  do.  He 
has  made  out  and  served  the  account  upon  the  trustees,  and  it 
was  their  duty  to  present  the  same  at  a  district  meeting  for 
directions,  and  to  adjust  the  account  in  accordance  with  the 
directions,  if  any  were  given.  The  relator  has  done  all  he  had 
it  in  his.  power  to  do.  He  could  not  present  it  to  the  district, 
and  unless  he  has  a  remedy  in  the  mode  provided  by  law  he  has 
no  remedy  at  all,  and  the  statute  is  a  dead  letter.  The  trustees 
are  in  fault,  if  either  party,  and  can  not  be  permitted  to  repeal  or 
nullify  the  statute  by  neglecting  or  refusing  to  execute  its  pro- 
visions. 

Judgment  must,  therefore,  be  rendered  for  plaintiff  on  demurrer, 
with  leave  to  defendants  to  amend  on  payment  of  costs. 


SUPERIOR  COURT. 

NILES  agt.  LINDSLEY. 

"  Where  the  claim  of  title  to  real  property  arises  on  the  pleadings,"  and  the 

plaintiff  recovers  a  verdict,  he  is  entitled  to  costs  of  course. 
If  the  defendant  puts  the  title  in  issue  and  compels  the  plaintiff  to  prepare  to 

prove  it,  he  can  not  relieve  himself  from  the  liability,  by  admitting  the  title 

on  the  trial. 
The  only  evidence  that  can  be  received  as  to  whether  or  not  "  the  title  came  in 

question  at  the  trial,"  is  the  certificate  of  the  judge  who  tried  the  cause. 

October  1852.  This  was  an  action  of  trespass  upon  real  estate. 
The  complaint  alleges  that  in  1847,  and  until  the  time  of  the  com- 
mencement of  the  action,  the  plaintiff  was  seized  in  fee,  simple 
and  possessed  of  fifteen  lots  in  the  19th  ward  of  the  city  of  New 
York. 
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That  in  1850,  the  defendant  unlawfully  entered  upon  the  lots 
and  carried  away  a  large  quantity  of  earth,  which  was  itself 
valuable,  and  also  injured  the  market  value  of  the  lots  by  defacing 
them. 

The  answer  denies  any  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  plaintiff's  ownership,  and  then  alleges  that 
the  defendant  bought  the  earth,  and  obtained  leave  to  enter  and 
^art  it  away,  from  an  alleged  agent  of  the  plaintiff,  whom  he 
paid  for  the  same,  and  denies  that  he  (defendant)  damaged  the 
lots. 

It  appears  from  the  pleadings  that  the  plaintiff  was  not  in  the 
actual  possession  at  the  time  of  the  trespass. 

The  cause  came  on  for  trial  on  the  19th  day  of  October  1852, 
before  the  chief  justice,  and  the  plaintiff  recovered  a  verdict  for 
six  cents. 

The  plaintiff's  attorney  noticed  his  costs  for  adjustment,  when 
the  defendant's  attorney  obtained  an  order  to  show  cause  on  the 
26th  October  why  an  order  should  not  be  granted  "  directing  the 
clerk  not  to  enter  judgment  against  the  defendant  for  any  costs 
of  the  plaintiff,  but  that  he  adjust  the  defendant's  costs  in  the 
action  and  enter  judgment  therefor  in  his  favor  against  the 
plaintiff." 

E.  L.  FANCHER,  for  the  Motion. 

1.  No  claim  of  title  to  real  property  arises  on  the  pleadings. 
The  defendant  did  not  in  his  answer  make  any  claim  of  title  to 
the  lots,  nor  did  he  dispute  the  plaintiff's  title;  on  the  contrary, 
both  points  of  defence  raised  by  the  answer,  viz:  that  "defend- 
ant entered  by  permission  of  plaintiff's  agent;"  and,  2d,  that 
"  other  trespassers,  and  not  defendant,  caused  any  injury  that  was 
;lone,"  both  necessarily  and  expressly  assume  that  the  title  was 
vested  in  the  plaintiff. 

2.  On  the  trial  plaintiff's  title  was  admitted. 

3.  The  mere  fact  that  the  action  was  for  a  trespass  on  lands, 
does  not  entitle  plaintiff  to  costs.     There  must  be  "  a  claim  of 
title,"  or  an  issue  involving  a  dispute  as  to  title  arising  on  the 
pleadings,  or  called  in  question  at  the  trial  and  a  recovery  on 
that  question  (Burhans  agt.  Tibbits,  7  How.  Pr.  R.  74,  77). 
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This  was  not  the  case  here.  Defendant  failed  to  prove  the 
authority  of  the  agent,  arid  plaintiff  had  a  verdict  for  breaking 
his  close. 

The  answer  of  leave  from  an  agent,  and  an  attempt  to  prove 
it,  expressly  admit  plaintiff's  title;  then  he  can  not  have  costs 
if  he -recover  less  than  fifty  dollars  (Wickham  vs.  Seeley,  18 
Wend.  649). 

Other  authorities  show  that  plaintiff  can  not  have,  but  must 
pay  costs  (Brown  vs.  Moyers,  7  Wend.  495;  Chandler  vs.  D 
10  Wend.  563;  Koon  vs.  Mazuson,  6  Hill,  44. 
W.  W.  NILES,  Contra. 

1.  A  perfect  issue,  on  the  question  of  title,  was  raised  by  the 
pleadings  (Code,  §  149),  and  the  subsequent  allegation  that  de- 
fendant committed  the  acts  complained   of,  by  authority  of  an 
alleged  agent  of  plaintiff  does  not  do  away  with  that  issue;  for 
aught  the  court  knows  he  was  agent  for  plaintiff,  who  was  sub- 
landlord,  or  even  a  tenant  of  the  owner. 

2.  The  alleged  points  of  defence  do  not  "  assume  that  plaintiff" 
was  owner;"  a  tenant  in  actual  possession  may  maintain  an 
action  for  trespass,  &c. 

3.  In  this  case,  however,  we  also  sue  for  an  injury  to  the  free- 
hold; in  such  case  possession  is  not  sufficient. 

We  must,  therefore,  allege  and  prove  title,  or  fail  as  to  that 
part  of  the  case. 

4.  It  is  admitted  by  the  pleadings  that  the  plaintiff  was  not  in 
the  actual  possession;  then  he  could  have  no  verdict  at  all  except 
"by  alleging  and  proving  title. 

The  claim  of  title,  therefore,  necessarily  arose  upon  the  plead- 
ings. The  counsel  cited  11  Wend.  639  and  19  id.  509. 

DUER,  Justice. — I  am  inclined  to  think  that  the  certificate  of 
the  justice  who  tried  the  cause,  is  the  only  evidence  I  can  re- 
ceive as  to  whether  or  not  "  the  title  came  in  question  at  the 
trial."  I  must,  therefore,  in  the  absence  of  that  confine  myself 
to  the  pleadings. 

I  am  of  opinion  that  the  question  of  title  arises  upon  the  plead- 
ings within  the  meaning  of  the  statute.  It  is  directly  put  in 
issue  by  the  first  portion  of  the  complaint  and  answer.  The 
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allegation  in  a  subsequent  part  of  the  answer,  that  defendant 
went  upon  the  lots  by  leave  of  the  plaintiff 's  agent,  does  not 
do  away  with  the  effect  of  that  issue.  As  the  plaintiff  was  com- 
pelled to  come  prepared  to  prove  title,  the  admission  of  his  title 
by  defendant  at  the  trial  ought  not  to  deprive  him  of  his  right 
to  costs;  and  even  could  I  adopt  the  defendant's  present  con- 
struction of  his  answer,  I  think  that  having  taken  issue  upon  the 
claim  of  ownership  in  the  complaint,  he  is  estopped  from  deny- 
ing that  the  plaintiff  was  bound  to  prove  title  upon  the  trial. 
If  he  meant  by  his  answer  to  admit  the  title,  he  should  not  have 
made  the  issue. 

The  motion  must  therefore  be  denied  with  costs. 

The  CHIEF  JUSTICE,  CAMPBELL  and  BOSWOUTH,  Justices,  con- 
curred,  (a.) 

(a.)  Ex  relatione  W.  W.  Niles,  Esq. 


SUPERIOR  COURT. 

ANONYMOUS. 

In  an  action  against  husband  and  wife,  for  a  tort  committed  by  the  wife,  neither 
can  be  arrested. 

Jit  Chambers,  October  1852.  Upon  an  application  to,  Mr. 
Justice  CAMPBELL,  for  an  order  of  arrest  against  a  husband  and 
wife,  in  an  action  for  an  assault  arid  battery  charged  to  have 
been  committed  by  the  wife  alone,  he  was  of  opinion  that  the 
general  words  of  the  Code  permitting  the  arrest  of  a  female  for 
"  a  willful  injury  to  person,  character  or  property  "  (§  178),  have 
not  altered  the  rule  of  the  common  law,  which  exempts  a  mar- 
ried woman  from  arrest  in  all  cases  whatever;  and  he  was  also 
of  opinion  that  the  Code  in  its  reasonable  construction,  does  not 
authorize  the  arrest  of  the  husband  in  any  action  founded  solely 
either  upon  the  contract  or  tort  of  the  wife.  He  therefore  denied 
wholly  the  application. 

The  other  judges  upon  consultation  approved  his  decision. 
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SUPREME    COURT. 

x 

MULLIGAN  agt.  BROPHY. 
STORY  agt.  LIPSEY  AND  OTHERS. 

It  is  unsafe  to  admit  parol  agreements  in  relation  to  canceling  judgments  and 
settling  suits  to  prevail  in  opposition  to  the  oath  of  the  adverse  party,  ex- 
cept under  very  special  circumstances.  The  written  evidence  of  what  took 
place  should  be  adhered  to ;  and  as  a  general  rule  required,  of  the  settlement 
of  a  legal  controversy. 

The  history  of  this  case  given,  as  illustrative  that,  notwithstanding  the  in- 
junction of  the  Code  requiring  all  pleadings  to  be  drawn  "  in  such  a  manner 
as  to  enable  a  person  of  common  understanding  to  know  what  is  intended," 
in  a  simple  action  claiming  the  immediate  delivery  of  personal  property, 
after  nearly  a  four  years'  litigation,  one  of  the  parties  was,  on  oath,  compelled 
to  admit  that  under  the  pleadings  and  proceedings,  he  was  unable  to  under- 
stand "  his  true  position." 

Whether  the  several  "cownscZ"  engaged  in  the  case,  from  time  to  time,  were 
able  to  understand  it,  quere. 

Brooklyn  Special  Term,  January  1853.  Motion  to  set  aside 
judgments. 

MR.  ALLEN,  for  Motions. 

S.  B.  BROPHY,  against  Motions. 

BARCULO,  Justice. — We  are  told  by  the  illustrious  author  who 
immortalized  the  case  of  Peebles  vs.  Plainstones,  that  "  as  there 
has  been  about  ten  or  dozen  agents  employed,  and  each  took 
his  own  way,  the  case  has  come  to  that  pass  that  Stair  or  Amis- 
ton  could  not  mend  it." 

If  the  first  of  the  above  named  suits  has  not  reached  the  like 
fortunate  state,  when  it  can  neither  be  mended  "  nor  spoiled,"  it 
is  not  for  the  want  of  a  similar  reason.  For  the  defendant  states 
that  the  plaintiff  has  had  in  his  employ  no  less  than  twelve 
regular  members'  of  the  bar,  besides  supernumeraries;  and  as  the 
affidavit  expresses  it,  "  when  one  attorney  failed  in  a  motion,  he 
usually  employed  a  new  attorney  to  renew  the  controversy  in 
some  other  shape."  This  statement  is  rendered  probable  also  by 
the  plaintiff's  deposition,  which  informs  us  "  that  a  great  num- 
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ber  of  motions  have  been  made  in  this  cause  by  or  on  behalf  of 
the  defendant,  who  is  an  attorney  at  law,"  while  the  plaintiff, 
being  "  a  tailor  by  trade,  and  but  very  little  acquainted  with 
law  or  legal  proceedings,  has  never  been  able  until  within  a  few 
days  past  of  getting  such  information  as  would  enable  him  to 
understand  the  real  nature  of  such  motions,  or  the  true  position 
in  which  deponent  was  placed  thereby." 

It  may  appear  to  the  uninitiated  somewhat  extraordinary  that 
this  unfortunate  tailor,  who  commenced  his  suit  nearly  four  years 
ago,  under  a  system  of  procedure  which  required  all  pleadings 
to  be  drawn  "  in  such  a  manner  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended,"  should  have  been  so 
long  ignorant  of  "  his  true  position;"  but  to  those  who  have  seen 
the  workings  of  the  new  machinery,  it  is  no  novelty  to  find  a 
case  which,  so  far  from  being  understood  by  clients,  'is  some- 
what unintelligible  to  counsel  themselves.  "Whether  this  is  not  a 
full  excuse  for  the  numerous  highly  respectable  lawyers  who  have 
been  concerned  in  this  matter;  and  whether  this  plaintiff  is  not 
another  legitimate  victim  of  codification,  may  more  fully  appear 
by  the  details  of  the  case. 

I  feel  it  my  duty  to  state  the  proceedings  at  some  length,  as  a 
striking  illustration  of  what  is  constantly  occurring  around  us; 
and  in  the  sincere  hope  that  they  may  suggest  to  those  who  hold 
the  power,  the  propriety  of  relieving  courts  and  suitors  from  the 
incubus  that  weighs  upon  them,  by  repealing  that  Code,  which 
having  been  fully  tested,  has  utterly  failed. 

The  papers  before  me,  containing  not  less  than  two  hundred 
and  fifty  folios  of  manuscript,  consisting  of  affidavits,  pleadings 
and  orders,  show  that  the  plaintiff  in  June  1849,  commenced  an 
action  to  recover  a  few- articles  of  personal  property,  which  the 
defendant  had  purchased  at  a  sheriff's  sale.  It  would  have  been, 
under  the  Revised  Statutes,  a  very  simple  action  of  replevin,  and 
would  have  terminated  in  a  judgment  probably  within  ninety 
days.  But  it  appears  that  the  plaintiff  claimed  the  "  immediate 
delivery  of  the  goods  "  under  the  Code;  and,  they  having  been 
delivered,  he  asked  in  his  complaint  merely  for  damages.  The 
cause  was  brought  to  trial  before  Justice  HURLBUT,  at  the  Put- 
nam circuit  in  October  1849,  and  the  plaintiff  recovered  a  ver- 
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diet  for  ten  dollars.  What  next  occurred  does  not  very  distinctly 
appear.  The  defendant  states  in  his  affidavit  "  that  several 
motions  were  made  in  regard  to  this  judgment,  which  were  re- 
sisted." The  result  however  was  that  in  June  1850,  the  plaintiff 
entered  up  judgment  for  his  damages  and  costs,  and  a  delivery 
of  the  property.  The  defendant  then  moved  to  set  aside  the  judg- 
ment. His  motion  was  denied  on  the  6th  of  August  by  Judge 
BROWN,  and  again  denied  by  Judge  McCouN  in  September,  with 
leave  in  both  instances  to  renew  the  same. 

On  the  third  attempt,  an  order  was  made  at  the  Newburgh  special 
term,  before  Justice  BROWN,  in  November  1850,  striking  out  that 
part  of  the  judgment  roll  relating  to  costs  and  a  return  of  the 
property,  and  permitting  the  plaintiff  to  vacate  his  judgment  and 
amend  his  complaint.  In  an  evil  hour  the  plaintiff  availed  him- 
self of  the  privilege,  and  served  an  amended  complaint,  in  which 
he  claimed  a  delivery  of  the  property  and  damages.  To  this  the 
defendant  answered,  setting  up  his  title  and  praying  for  a  return 
of  the  goods  to  him.  No  reply  was  put  in.  Thus  the  case  stood 
at  the  end  of  the  campaign  of  1850. 

In  April  1851,  the  defendant  moved  at  the  Putnam  special 
term  for  judgment  on  the  complaint  and  answer,  and  an  affidavit 
showing  that  no  reply  had  been  made,  and  obtained  an  order 
"that  the  complaint  be  dismissed  and  that  the  defendant  have 
judgment  with  costs  to  be  adjusted."  This  order,  having  been 
obtained  without  opposition,  did  not  afford  the  defendant  the 
relief  he  sought.  Application  was  accordingly  made  at  the 
Orange  special  term  in  June  following;  upon  which  the  order 
was  amended  by  providing  for  a  recovery  of  the  value  of  the 
property,  together  with  damages  for  its  detention,  and  for  a  writ 
of  inquiry,  &c.  The  rest  of  the  summer  seems  to  have  been 
spent  in  vain  attempts  to  get  the  damages  assessed.  The  sheriff 
of  Putnam  county  after  having  submitted  the  case  to  two  juries, 
who  did  not  agree  to  a  verdict,  gave  it  up  in  despair;  or,  as 
the  affidavit  expresses  it,  "  declined  to  act  any  further  in  the 
matter."  This  of  course  laid  the  foundation  for  more  motions. 
Accordingly,  at  the  November  special  term  held  in  Westchester 
county,  the  defendant  obtained  an  order  substituting  a  reference 
instead  of  a  writ  of  inquiry.  The  referee,  however,  after  his 
VOL.  VIII.  18 
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appointment,  refused  to  act,  and  another  was  substituted  by  an 
"order  made  before  Justice  MORSE  at  Brooklyn,  in  December  1851. 
This  closed  the  third  year  of  the  litigation.  It  would  appear, 
however,  that  the  plaintiff  had  given  up  the  contest  early  in  the 
season,  as  the  various  unproductive  orders  above  named  were 
obtained  without  opposition. 

In  1852  he  appeared  again,  and  the  case  was  heard  before  the 
referee  who,  after  several  litigated  hearings,  made  his  report  on 
the  22d  June,  by  which  he  reported  due  to  the  defendant  $181' 50. 
Upon  this  report  judgment  was  perfected  on  the  3d  July  for 
$3 18' 19.  On  the  6th  July  defendant  issued  execution.  The 
defendant  had  previously  assigned  his  interest  in  the  suit  to 
William  Story,  and  an  action  was  on  the  8th  July  commenced 
in  the  name  of  Story  against  Lipsey,  one  of  the  sureties  for  the 
plaintiff  on  his  undertaking  given  at  the  commencement  of  the  first 
suit.  Story  obtained  judgment  by  default  against  the  defendants 
in  the  second  suit.  Execution  was  issued  and  a  levy  made  on 
the  property  of  Lipsey,  who  afterwards,  about  the  1st  of  Septem- 
ber, appeared  by  attorney  and  applied  to  come  in  and  defend. 
Thereupon  the  plaintiff  by  Mr.  Brophy,  his  attorney,  consented  to 
vacate  the  judgment,  and  served  a  copy  of  the  complaint  upon 
Lipsey's  attorney.  No  answer  having  been  put  in,  plaintiff 
again  recovered  judgment  by  default,  on  the  12th  October  1852, 
and  issued  execution,  under  which  Lipsey's  property  is  now  held 
by  the  sheriff  of  Putnam  county. 

It  becomes  necessary  now  to  advert  to  various  little  episodes 
in  the  history  of  this  interesting  controversy. 

In  July  1851,  Brophy  assigned,  as  he  alleges,  to  Story  his  in- 
terest in  the  first  suit,  together  with  the  undertaking  executed  by 
Lipsey  and  Hand.  In  September  1851,  TJrophy  entered  up  judg- 
ment in  the  same  action  for  his  costs,  up  to  and  including  the 
trial  had  in  the  fall  of  1849,  the  amount  being  $45-26.  This 
judgment  was  paid  and  a  satisfaction  piece  executed  by  Brophy 
on  the  29th  June  1852,  a  few  days  before  judgment  was  entered 
on  the  report  of  the  referee:  Mulligan  claims  that  this  payment 
was  understood  to  be  a  settlement  of  the  whole  controversy. 
Brophy  denies  this.  The  satisfaction  piece  shows  exactly  wha* 
was  settled. 
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On  the  13th  December  1852,  Story  was  brought  before  Jud^e 
MOORE,  county  judge  of  Kings  county  to  mike  discovery  of  his 
property  at  the  suit  of  a  judgment  creditor,  on  which  occasion  he 
swore  that  he  had  never  received  the  assignment  from  Brophy 
and  had  no  interest  in  the  claim  or  judgment. 

Upon  this  state  of  facts  the  plaintiff  Mulligan,  and  defendan4 
Lipsey,  move  to  set  aside  the  judgments  against  them  respectively 
The  motion,  on  the  part  of  Mulligan,  is  made  on  the  ground  of 
irregularity,  although  none  is  specified;  and  for  "  fraudulent 
practice,"  and  on  the  ground  that  the  payment  of  the  29th  June 
1852,  was  a  settlement  of  the  whole  controversy.  None  of  these 
reasons  are  well  founded.  It  is  very  possible  that  the  judgment 
entered  in  September  1851,  was  irregular.  But  the  plaintiff  has 
paid  it,  and  can  not  now  set  it  up  as  a  reason  for  setting  aside 
the  subsequent  judgment.  The  regular  practice  would  have  been 
adopted  if  the  defendant  had  waited  until  final  judgment,  and  then 
included  in  it  his  costs  of  the  trial  in  October  1849.  Instead  of 
doing  so  he  entered  up  a  separate  judgment  for  those  costs.  This 
can  not  render  the  subsequent  judgment  irregular.  The  substance 
of  the  thing  is  the  same.  He  now  gets  in  two  judgments  what 
he  is  entitled  to  in  one.  This  disposes  of  the  first  and  second 
objections  to  this  judgment. 

In  regard  to  the  settlement  of  the  controversy,  as  sworn  to  by 
Mulligan  and  others,  and  denied  by  Brophy,  it  is  obvious  that 
the  written  evidence  of  the  satisfaction  piece,  must  govern  and 
control.  This  is  fortified  also  by  the  circumstances  that  it  is 
quite  improbable  that  a  man  having  a  liquidated  claim  of  up- 
wards of  $350,  would  cancel  it  on  the  payment  of  less  than  one 
sixth  of  the  sum.  I  consider  it  altogether  unsafe  to  admit  parol 
agreements  in  relation  to  canceling  judgments  and  settling  suits 
to  prevail  in  opposition  to  the  oath  of  the  adverse  party,  except 
under  very  special  circumstances.  It  is  best  to  adhere  to  the 
written  evidence  of  what  took  place;  and,  as  a  general  rule,  to 
require  written  evidence  of  the  settlement  of  a  legal  controversy. 
The  motion  on  the  part  of  Lipsey  seems  to  be  founded  upon 
the  disclosures  made  by  Story,  tending  to  show  that  Story  is  not 
the  bona  fide  owner  of  the  undertaking  or  claim.  His  applica- 
tion after  suffering  judgment  by  default  twice,  and  an  execution 
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to  be  issued,  comes  entirely  too  late.     He  does  not  pretend  to 
have  any  defence  upon  the  merits. 

Both  motions  must  therefore  be  denied  with  $10  costs  in  each 
case. 


SUPREME  COURT. 

JOHNSON,  respondent,  agt.  YEOMANS,  JR.  appellant. 

On  appeal  by  defendant  from  a  judgment  rendered  at  special  term  to  the 
general  term,  the  title  of  the  cause  must  not  be  changed  ( §  326 ). 

The  action  is  not  a  new  one.  Although  appealed  it  remains  the  same.  No* 
to  be  treated  like  a  writ  of  error  nnder  the  old  system,  which  required  the 
plaintiff  to  file  security  for  costs, 

Tomp/cins  Special  Term,  August  1850.     The   plaintiff  re 
covered  a  judgment  on  demurrer  against  defendant  at  special 
term,  and  the  latter  appealed  to  the  general  term  under  §  348, 
without  giving  security,  or  obtaining  an  order  to  stay  proceedings. 

After  the  appeal  was  made,  the  defendant  removed  from  the 
state,  and  the  plaintiff  now  moves  for  an  order  obliging  him  to 
file  security  for  costs  under  2  R.  S.  620,  § .  1  and  2. 

S.  C.  JOHNSON,  for  the  motion,  argued  that  by  appealing  the 
defendant  became  plaintiff,  within  the  meaning  and  spirit  of  said 
sections,  and  should  be  compelled  to  file  security  for  costs,  as 
such.  He  cited  the  following  cases:  5  How.  Pr.  R.  366;  1 
Code  R.  112;  7  Term  R.  337;  4  Den.  R.  85;  4  Hill,  546;  3 
How.  Pr.  R.  24;  8  J.  R.  353. 
E.  MORE,  Opposed. 

SHANKLAND,  Justice — Held  that  §  326,  of  the  Code,  forbids  any 
change  of  Ihe  title  of  the  action  on  appeal,  and  that  the  defend- 
ant can  not  in  any  legal  sense  of  the  term  be  called  the  plaintiff, 
so  as  to  compel  him  to  file  security  on  appeal,  under  the  pro- 
visions of  the  Revised  Statutes. 

He  also  held,  that  the  action  although  appealed  was  the  same, 
and  not  a  new  one,  and  was  pending  in  the  same  court.  That 
it  could  not  be  treated  as  a  new  action,  as  the  old  action  com- 
menced by  writ  of  error,  to  remove  the  cause  from  one  court  to 
another,  was  formerly  treated  (see  Traver  vs.  Nichols,  7  W.  R. 
434,  and  cases  there  cited).  The  motion  was  therefore  denied. 
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NEW  YORK  COMMON  PLEAS. 

TAGGARD,  appellant,  agt.  ROOSEVELT,  respondent. 

A  parol  agreement  for  renting  real  estate,  made  for  one  year,  to  commence  at 

a  future  period,  is  not  void  under  the  provisions  of  the  Revised  Statutes, 

respecting  fraudulent  conveyances,  #c. 
Where  possession  is  taken  under  a  parol  lease,  void  by  the  statute,  it  enures  as 

a  tenancy  from  year  to  year,  and  can  not  be  terminated  by  either  party, 

except  at  the  end  of  the  year. 
A  parol  agreement  for  one  year,  to  commence  in  future,  is  not  void  under  the 

provisions  of  the  Revised  Statutes,  declaring  certain  contracts  void  which  are 

not  performed  within  a  year  from  the  making  thereof. 

General  Term,  May  1853 — Present,  INGRAHAM,  First  Judge, 
and  Judges  DALY  and  WOODRUFF.  This  action  was  brought  to 
recover  $'100  for  the  rent  of  an  office  in  a  building  in  the  city 
of  New  York,  pursuant  to  a  lease  thereof.  The  defendant  in  his 
answer  denied  the  plaintiff's  allegations,  and  denied  any  use  or 
occupation  of  the  premises. 

The  case  was  referred  to  a  sole  referee  by  consent,  who  re- 
ported in  favor  of  the  plaintiff  $47*35,  being  the  real  sum  for  the 
period  which  the  defendant  actually  occupied  the  premises,  and 
finding  the  letting  void  as  to  the  residue  of  the  year,  because  the 
lease  was  by  parol  for  one  year  and  was  to  commence  in  future 

Upon  the  hearing  before  the  referee  it  appeared  that  the  de- 
fendant hired  the  office  from  the  plaintiff  in  March  1851,  for  one 
year  from  1st  May  1851  to  1st  May  1852;  that  the  agreement 
was  not  in  writing;  that  the  defendant  actually  occupied  the 
premises  from  the  early  part  of  May  1851  to  July  1851,  and  not 
afterwards.  The  plaintiff  appealed  to  the  general  term. 

TAGGARD,  Plaintiff",  in  person.     POTTER,  of  Counsel. 
ROOSEVELT,  in  person.     BRYAN,  of  Counsel. 

INGRAHAM,  First  Judge. — The  question  in  this  case  is  whether 
or  not  a  parol  lease  for  an  interest  in  lands  made  previous  to  the 
1st  of  May,  to  commence  on  that  day  and  to  continue  for  one 
year  is  valid.  The  Revised  Statutes  (2  R.  S.  135,  §  6)  provide, 
that  no  estate  or  interest  in  lands  other  than  leases  for  a  term 
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not  exceeding  one  year,  should  be  created  except  by  writing. 
Before  the  statute  was  altered,  leases  not  exceeding  the  term  of 
three  years  from  the  making  thereof  were  valid.  The  statute 
was  altered  by  leaving  out  the  words  "from  the  making  thereof," 
and  substituting  one  year  as  the  term  instead  of  three  years.  I 
should  not  hesitate  as  to  the  proper  meaning  of  thisseetion  were 
it  not  that  the  general  term  of  the  Supreme  Court  have  expressly 
decided  that  such  a  lease  is  void  (7  Barb.  S.  C.  Rep.  191). 
This  is  the  first  and  only  decision  that  has  come  to  my  knowledge 
on  this  pointj  and  the  consequences  to  flow  from  it  in  this  city  at 
least,  if  the  law  is  rightly  construed,  would  render  void  a  large 
portion  of  the  agreements  under  which  the  houses  of  this  city  are 
occupied;  a  very  large  portion  of  such  contracts  being  merely  in 
parol.  Heretofore  the  statute  has  been  express  in  fixing  the  term 
to  be  three  years  from  the  making  of  the  lease,  where  certain 
rents  were  reserved;  and  the  alteration  being  such  as  to  render 
valid  only  leases  for  a  term  not  exceeding  one  year,  evidently 
shows  that  the  legislature  intended  materially  to  alter  this  pro- 
vision. They  altered  it  in  the  term  reducing  it  to  one  year; 
2d,  in  omitting  the  provision  as  to  the  extent  of  the  rent  reserved; 
and  3d,  in  striking  out  that  provision  which  made  the  terra  to 
run  from  the  time  of  making  the  lease  instead  of  from  the  time 
of  possession. 

There  can  be  no  good  reason  for  saying  the  legislature  did  not 
intend  to  make  the  alteration  lastly  referred  to,  and  that  they  did 
intend  to  make  the  other  two.  They  struck  out  the  provision 
as  to  rent  and  also  the  provision  as  to  commencing  the  term  from 
the  making  of  the  lease.  It  appears  to  me  that  force  and  effect 
should  be  given  to  both  alterations.  In  such  a  case  the  ordinary 
fair  reading  of  the  section  would  be,  that  a  lease  for  a  term  not 
exceeding  one  year  would  be  a  lease  for  a  term  in  which  the 
tenant  would  be  entitled  to  the  possession  for  one  year.  No  one 
construing  such  a  lease  would  say  to  the  tenant,  your  lease  is  for 
a  term  longer  than  one  year,  although  you  can  only  occupy  from 
April  to  April,  and  are  only  bound  to  pay  rent  for  that  period. 
The  term  of  a  tenant  under  a  lease  is  the  period  during  which  he 
is  entitled  to  the  possession  and  liable  to  the  payment  of  rent. 
I  know  it  is  a  well  established  rule  that  an  alteration  of  the 
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phraseology  of  a  statute  in  a  revision  of  it,  does  not  necessarily 
alter  the  construction,  and  that  the  intent  of  the  legislature  to 
alter  the  law  must  be  evident  to  render  a  different  construction 
proper.  But  I  do  not  understand  that  rule  as  applicable  to  the 
construction  of  a  statute  which  it  is  conceded  has  been  materially 
altered  in  several  important  particulars  embraced  within  the 
provisions  under  consideration,  but  only  where  the  phraseology 
is  altered  without  any  intended  alteration  of  its  provisions. 
Where  such  material  alterations  have  been  made,  a  new  con- 
struction becomes  necessary,  consistent  with  the  new  provisions 
of  the  statute.  If  a  lease  by  parol  for  one  year,  to  commence  in 
future,  is  void,  then  no  lease  can  be  made  by  parol  for  that  term 
unless  the  tenant  takes  possession  at  the  very  moment  of  making 
the  agreement.  This  in  most  cases  would  be  an  impossibility, 
and  the  consequence  would  follow,  that  all  such  leases  or  agree- 
ments for  one  year  must  be  in  writing. 

It  is  well  known  that  in  the  city  of  New  York,  the  far  greater 
proportion  of  contracts  of  this  kind  are  mere  parol  agreements, 
and  have  since  the  passage  of  the  Revised  Statutes  been  con- 
tinually enforced  by  the  courts  of  justice  as  valid  and  binding 
contracts.  I  should  hesitate  after  such  a  course  upon  the  part 
of  the  courts  for  a  period  of  thirty  years,  to  adopt  the  conclusion 
that  such  contracts  were  void,  unless  the  necessity  of  such  a 
decision  was  very  apparent.  Some  light  may  be  thrown  on  the 
intent  of  the  legislature  by  referring  to  the  8th  section  of  the 
same  title,  which  declares  that  contracts  for  leasing  for  a  longer 
period  than  one  year  should  be  void  unless  in  writing.  This 
shows  the  meaning  of  the  legislature  to  be  the  term  of  the  lease 
and  not  the  making  of  the  contract,  as  the  time  from  which  the 
period  is  to  be  computed;  and  it  would  hardly  be  presumable 
that  it  was  intended  to  declare  a  contract  to  give  a  lease  for  a 
year  valid,  while  the  lease  itself,  if  actually  made  by  parol  for 
the  same  term,  should  be  void. 

There  is  also  another  view  of  the  question  under  examination 
which  would  entitle  the  plaintiff  to  recover.  The  defendant  in 
this  case  went  into  possession  of  the  premises  on  or  about  the 
1st  May  1851,  and  then  commenced  his  occupation  of  them.  If 
there  was  no  valid  agreement  previously  for  the  lease  which 
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could  be  enforced,  still  the  possession  taken  under  such  an  agree 
ment,  -with  the  consent  of  the  landlord,  would  enure  as  a  tenancy 
for  a  year.  The  agreement  would  control  the  amount  of  ren* 
and  other  matters  except  the  term  and  may  be  referred  to  for  tha* 
purpose  in  an  action  for  use  and  occupation.  The  acts  of  both 
parties,  one  in  taking  possession  and  the  other  in  giving  it,  an* 
sufficient  to  warrant  the  presumption  that  a  tenancy  was  then 
agreed  on  for  the  year.  Under  the  law  as  it  formerly  existed  as 
to  parol  leases  for  a  longer  term  than  three  years  from  the 
making  of  them,  both  in  England  and  in  this  country,  it  has  been 
held  that  a  possession  of  land  taken  under  such  agreements, 
though  they  were  void  by  the  statute  of  frauds,  became  valid  as 
a  demise  from  year  to  year  and  can  not  be  terminated  before  the 
year  expires,  either  by  the  landlord  or  tenant  (1  Cruise's  Digest, 
248;  2  Term  R.  159;  5  Term  R.  571;  8  T.  R.  3;  2  Salk.  R. 
413  n.).  In  Schuyler  vs.  Leggett,  2  Cow.  660,  Ch.  J.  SAVAGE 
repeated  the  same  doctrine,  deciding  that  if  the  occupation  was 
under  a  void  lease,  it  enured  as  a  tenancy  from  year  to  year,  and 
that  the  parol  agreement  must  regulate  the  terms  of  the  hiring 
in  other  respects  than  its  duration;  and  in  the  People  vs.  Rickert 
(8  Cow.  230),  it  was  likewise  held  that  although  a  parol  lease 
for  three  years  was  void  by  the  statute  as  to  its  duration  for  the 
whole  term,  still  it  was  valid  for  one  year;  that  the  tenancy 
became  one  from  year  to  year  and  that  the  lessor  could  only  put 
an  end  to  it  at  the  termination  of  the  year  by  the  proper  notice. 
That  not  having  done  so  at  the  end  of  the  first  year,  he  could  not 
resume  the  possession  of  the  premises  until  the  end  of  the  second 
year  (see  also  Edwards  vs.  demons,  24  Wend.  480;  Schieffelin 
vs.  Carpenter,  15  id.  405;  Smith  vs.  Irwin,  2  Barb.  S.  C.  Rep. 
180).  These  cases  all  establish  the  principle,  that  possession 
under  a  parol  lease  void  by  the  statute  of  frauds,  operates  to  create 
a  valid  lease  for  one  year  which  can  not  be  terminated  by  either 
party  before  the  year  has  expired. 

The  alteration  of  the  provisions  of  the  statute  above  referred 
to,  even  if  it  made  the  original  parol  agreement  void,  would  not 
alter  or  affect  this  rule.  If  under  it  the  parties  go  on  and  carry 
out  its  provisions,  then  the  tenancy  for  (he  year  becomes  binding 
and  neither  party  can  terminate  it  sooner.  I  may  also  refer  to 
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the  provisions  of  the  Revised  Statutes  in  relation  to  the  duration 
of  agreements  in  this  city  ( 1  R.  S.  744),  which  enact  that  agree- 
ments for  the  occupation  of  lands  in  the  city  of  New  York,  that 
shall  not  specify  the  duration  of  such  occupancy,  shall  be  deemed 
valid  until  the  1st  day  of  May  next  after  the  possession  shall 
commence.  Admitting  the  parol  lease  to  be  void,  then  the  im- 
plied agreement  of  the  parties  in  giving  and  taking  possession 
of  the  premises  would  not  designate  the  duration  of  the  term, 
and  this  statute  would  designate  its  termination  to  be  on  the 
1st  of  May  ensuing.  If  so,  the  tenant  could  not  relieve  himself 
from  the  obligation  to  pay  the  rent  for  any  portion  of  the  term 
prior  to  the  1st  of  May  by  removing  from  the  premises,  any  more 
than  the  landlord  could  remove  him  before  that  time. 

It  was  also  urged  upon  the  argument  that  by  the  provision 
of  the  statute  (2  R.  S.  135,  §  2),  such  a  lease  is  void  because  it 
was  not  to  be  performed  within  one  year  from  the  making  of  it. 
In  the  case  of  Croswell  vs.  Crane,  7  Barb.  S.  C.  Rep.  191,  before 
referred  to,  this  question  was  also  raised;  but  the  court  did  not 
deem  it  necessary  to  the  decision  of  that  case  to  express  an 
opinion  upon  it.  The  learned  judge  who  delivered  the  opinion 
in  that  case,  intimated  that  he  thought  the  contract  was  within 
the  prohibition.  By  referring  to  the  heading  of  the  title  in  which 
that  section  is  contained  it  will  be  seen  that  it  relates  only  to 
goods,  chattels  and  things  in  action,  and  is  not  applicable  to  an 
interest  in  real  estate.  Besides,  if  the  lease  by  parol  for  one  year 
is  valid,  then  such  a  provision  would  not  affect  it.  The  whole 
statute  must  be  read  together  so  as  to  sustain  what  is  declared 
valid  in  one  part  even  if  a  strict  construction  of  the  other  might 
otherwise  affect  its  validity 

When  parol  leases  for  three  years  were  valid,  this  same  pro- 
vision was  in  force  and  was  not  considered  as  applicable  to  such 
leases,  and  there  can  be  no  reason  now  for  applying  it  to  leases 
for  one  year. 

My  conclusions  are  that  the  referee  erred  in  his  report.     The 
same  must  be  set  aside,   and  the  case  sent  back  to  him  with 
directions  to  open  the  case,  receive  such  other  testimony  as  may 
be  offered  by  either  party,  and  report  thereon  anew. 
VOL.  VIII.  19 
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SUPREME  COURT. 
PUTNAM  agt.  DE  FOREST,  executor,  &c. 

Section  153  of  the  Code,  as  amended  in  1852,  is  the  only  one  which  authorizes 
a  plaintiff  to  reply,-  and  that  only  authorizes  a  reply,  when  the  defendant's 
answer  contains  new  matter,  constituting  a  "  counter-claim." 

Where  a  reply  denies  the  allegations  in  the  answer  and  sets  up  new  matter  in 
avoidance  of  new  matter  in  the  answer  not  containing  a  counter-claim,  these 
allegations  in  the  reply  will  be  stricken  out  as  redundant. 

Saratoga  Special  Term,  February  1863.  The  action  was  on 
a  note  alleged  to  have  been  made  by  the  testator  to  the  plaintiff 
for  $2000,  payable  with  interest. 

1.  The  answer  first  denied  the  execution,  &c.,  of  the  note. 

2.  Pleaded  want  of  consider ation;  that  the  note  was  intended 
as  a  gratuity  or  gift. 

3.  That  the  note  was  obtained  by  the  covin  and  fraud  of 
plaintiff. 

4.  That  since  the  death  of  the  testator,  the  plaintiff  presented 
the  note  (which  was  then  due)  to  the  executor  for  payment,  and 
the  executor  rejected  the  same  and  refused  payment  j  and  that 
more  than  six  months  had  elapsed  since  such  rejection,  previous 
to  the  commencement  of  this  suit,  whereby  it  became  barred  by 
statute. 

The  plaintiff  to  this  answer  put  in  a  reply,  denying  each  of  the 
several  special  defences  set  up  in  the  answer,  and  set  up  a  detail 
of  special  matter  in  avoidance  of  the  answer. 

A  motion  to  strike  out  this  reply  was  made  on  behalf  of  the 
defendant,  on  the  ground  that  no  reply  was  necessary  or  proper 
in  this  case,  because  the  answer  did  not  set  up  a  counter-claim, 
within  the  meaning  of  sections  149  and  150  of  the  Code,  as 
amended,  and  that  it  was  only  proper  for  the  plaintiff  to  inter- 
pose a  reply  when  the  answer  set  up  a  counter-claim  (see  §  153 
as  amended). 

F.  FISH,  for  the  Motion. 
A.  BOCKKS,  Contra. 
CADY,  Justice. — This   motion  makes  it  necessary  to  decide 
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whether  a  plaintiff  can  in  any  case  reply,  unless  the  defendant 
in  his  answer  sets  up  a  counter-claim.  Section  153  of  the  Code, 
as  amended  in  1852,  is  the  only  one  which  authorizes  a  plaintiff 
to  reply,  and  that  only  authorizes  a  r^ply  when  the  defendant's 
answer  contains  new  matter,  constituting  a  counter-claim.  What 
is  a  counter-claim?  According  to  the  first  and  second  subdivi- 
sions of  section  150,  a  counter-claim  is,  1st,  a  cause  of  action 
arising  out  of  the  contract  or  transaction  set  forth  in  the  com- 
plaint, as  the  foundation  of  the  plaintiff's  claim,  or  connected 
with  the  subject  of  the  action. 

2d.  In  an  action  arising  on  contract,  any  other  cause  of  action 
arising  also  on  contract,  and  existing  at  the  commencement  of 
the  action. 

There  is  nothing  in  the  defendant's  answer  resembling  a 
counter-claim.  The  defendant  in  his  answer  does  not  claim  to 
have  any  cause  of  action  against  the  plaintiff.  The  whole  object 
of  the  answer  is  to  show  that  the  plaintiff  has  no  cause  of  action 
upon  the  note  set  out  in  the  complaint.  The  reply,  therefore, 
was  wholly  unnecessary  and  unauthorized. 

By  section  168  of  the  Code$  "  every  material  allegation  of  new 
matter  in  the  answer,  constituting  a  counter-claim  not  contro- 
verted by  the  reply,  as  prescribed  in  section  153,  shall  for  the 
purposes  of  the  action  be  taken  as  true.  But  the  allegation  of 
new  matter  in  the  answer,  not  relating  to  a  counter-claim,  or 
of  new  matter  in  a  reply,  is  to  be  deemed  controverted  by  the 
adverse  party,  as  upon  a  direct  denial  or  avoidance,  as  the  case 
may  require." 

That  part  of  the  reply  in  which  the  plaintiff  denies  the  allega- 
tion in  the  answer,  as  well  as  that  part  in  which  new  matter  is 
stated  in  avoidance  of  the  new  matter  alleged  in  the  answer,  must 
be  regarded  as  redundant  matter,  and  may  be  stricken  out  on  mo- 
tion of  any  person  aggrieved  thereby.  It  is  a  sufficient  grievance 
to  justify  the  ,motion,  that  a  party  has  been  compelled  to  read 
ten  folios  of  redundant  matter,  to  ascertain  whether  it  be  matter 
which  ought  to  incumber  the  record. 

I  am  of  opinion  that  the  plaintiff  had  no  right  to  reply  in  this 
case,  and  that  his  reply  ought  to  be  struck  out  as  redundant 
matter,  with  ten  dollars  costs  of  the  motion. 
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SUPREME  COURT. 
LANNING  agt.  COLE. 

A  bond  bearing  date  April  23, 1850,  conditioned  to  pay  "  the  just  and  full  sum 
of  three  hundred  dollars;  that  is  to  say,  one  hundred  and  fifty  dollars  in  on*» 
year  from  the  date,  and  the  remaining  sum  of  one  hundred  and  filly  dollars 
oy  the  23d  day  of  April  1852,  together  with  the  lawful  interest,"  draws  in- 
terest upon  the  principal  sum  of  $300  from  the  date  of  the  bond,  and  is  not 
limited  to  the  interest  on  the  last  installment  of  $150. 

Jlllegany  Special  Term,  December  1852.  The  defendant  holds 
a  mortgage  upon  a  piece  of  land  now  owned  by  the  plaintiff,  and 
which  he  purchased  subject  to  such  mortgage.  There  is  a  bond 
with  the  mortgage;  both  bond  and  mortgage  bear  date  the  23d 
day  of  April  1850.  The  condition  of  the  bond  is  as  follows, 
viz:  "The  condition  of  this  obligation  is  that  if  the  above 
bounden  Ephraim  Damon,  his  heirs,  executors  or  administrators 
shall  and  do  well  and  truly  pay,  or  cause  to  be  paid,  unto  the 
above  named  Phiena  Cole,  her  heirs,  executors,  administrators 
or  assigns,  the  just  and  full  sum  of  three  hundred  dollars;  that  is 
to  say,  one  hundred  and  fifty  dollars  in  one  year  from  this  date, 
and  the  remaining  sum  of  one  hundred  and  fifty  dollars  by  the 
twenty-third  day  of  April  1852,  together  with  the  lawful  interest; 
then  the  obligation  to  be  void,  otherwise  of  force. 

The  defendant  commenced  the  foreclosure  of  such  mortgage 
by  advertisement,  and  this  action  was  brought  to  restrain  such 
foreclosure,  and  a  temporary  injunction  order  was  granted,  which 
the  defendant  now  moves  to  vacate. 

The  plaintiff  paid  on  the  mortgage,  at  the  expiration  of  one 
year  from  its  date,  one  hundred  and  fifty  dollars;  and  on  the  eighth 
day  of  May  1852,  the  plaintiff  tendered  to  the  defendant's  attor- 
ney the  sum  of  one  hundred  and  seventy-two  dollars  upon  said 
bond  and  mortgage,  claiming  that  such  sum  was  the  full  amount 
due  thereon,  and  which  such  attorney  declined  receiving  in  full. 

A.  P.  LANNING,  for  Plaintiff". 
S.  C.  WILSON,  for  Defendant. 
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TAGGART,  Justice.  —  The  only  question  it  is  necessary  for  me 
to  examine  in  this  case  is  whether  the  whole  sum  mentioned  in 
the  condition  of  the  bond  (three  hundred  dollars),  draws  interest 
from  the  date  of  the  bond,  or  whether  interest  accrued  only  on 
the  one  hundredvtmd  fifty  dollars,  or  second  instalment. 

The  subject  to  which  the  term,  "  together  with  the  lawful  in- 
terest" relers,  is  the  main  subject  of  the  condition,  viz.,  the  three 
hundred  dollars,  or  the  principal  sum.  Its  reference  is  not  to  an 
aliquot  part  of  that  sum.  The  two  sums  of  $150  each  are  a 
mere  recital  and  division  of  the  $300  into  parcels.  The  term, 
"  together  with  interest,"  is  a  relative  term,  and  refers  to  the 
main  subject  and  not  to  either  parcel  of  it.  Hence  the  whole 
sum  of  three  hundred  dollars  draws  interest  from  the  date  of  the 
bond.  The  plaintiff  did  not,  therefore,  tender  the  full  amount 
due  upon  the  mortgage.  The  injunction  order  must,  therefore, 
be  vacated  with  costs. 


SUPERIOR  COURT. 
HULL  agt.  SMITH. 

A  motion  to  strike  out  an  entire  answer  as  frivolous  is  irregular.  The  proper 
motion  is  for  judgment  under  §  247  of  the  Code.  Under  the  former  practice 
sham  and  frivolous  answers  were  frequently  confounded,  but  they  are  care- 
fully distinguished  by  the  Code.  The  distinction  is  that  which  is  stated  in 
Brown  vs.  Jenison  (3  Sand.  S.  C.  R.  732). 

When  one  only  of  two  or  more  defences  in  an  answer  is  alleged  to  be  frivolous, 
if  it  is  also  irrelevant  or  redundant,  it  may  be  struck  out  under  §  160;  but 
when  it  is  merely  frivolous  the  plaintiff  is  put  to  his  demurrer. 

December  1852.  This  was  a  motion  to  strike  out  an  answer 
as  frivolous.  The  action  was  upon  a  promissory  note  by  the 
payee  against  the  maker;  the  complaint  was  in  the  usual  form, 
but  the  answer  merely  denied  upon  information  and  belief  that 
the  plaintiff  was  the  "  lawful  holder  and  owner  of  the  note." 
The  plaintiff  had  noticed  the  cause  for  trial  at  two  or  three  suc- 
cessive terms  after  the  service  of  the  answer,  and  upon  this  ground 
it  was  insisted  that  the  motion  was  too  late.  "  ^ 
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MR.  RIDGEWAY,  for  Plaintiff. 
MR.  SCOTT,  for  Defendant. 

OAKLEY,  Ch.  J.  (DUER,  CAMPBELL,  BOSWORTH  and  EMMETT, 
Justices,  concurred). — It  is  not  necessary  now  to  determine 
whether  a  motion  of  this  kind  can  properly  be  entertained  after  the 
plaintiff  has  noticed  the  cause  for  trial,  since  upon  another  ground 
the  motion,  in  its  present  form,  must  be  denied. 

When  the  entire  answer  is  alleged  to  be  frivolous,  it  can  not 
be  stricken  out  under  sections  152  or  160  of  the  Code,  but  the 
proper  motion  is  under  section  247,  for  a  final  judgment.  Such 
a  motion  is  a  substitute  for  a  demurrer,  and  raises  substantially 
the  same  question;  although,  as  \\e  have  frequently  said,  the 
motion  will  not  be  granted,  unless  the  issue  taken  by  the  answer 
is  plainly  immaterial,  or  the  defence  set  up  manifestly  ground- 
less. Still  as  the  judgment  given,  even  where  such  is  the 
opinion  of  the  judge  or  court,  may  be  erroneous,  the  defendant 
has  the  same  right  to  have  it  reviewed  upon  an  appeal,  as  if 
given  upon  a  demurrer,  and  consequently,  to  enable  him  to  ex- 
ercise this  right,  the  answer  instead  of  being  stricken  out  must 
remain  upon  the  record. 

According  to  the  practice  that  prevailed  before  the  Code,  a 
frivolous  as  well  as  a  sham  plea  might  be  stricken  out  upon 
motion;  but  a  frivolous  plea  was  then  understood  to  mean  not 
simply  a  plea  bad  upon  its  face,  but  one  which  in  the  opinion 
of  the  court  had  been  certainly  interposed  in  bad  faith,  for  the 
mere  purpose  of  delay.  Hence  sham  and  frivolous  pleas  were 
frequently  confounded,  and  indeed  the  term  sham  was  indiscrim- 
inately applied  to  both.  But  the  Code  has  carefully  distinguished 
sham  and  frivolous  answers  and  has  restored  the  words  to  their 
original  and  appropriate  sense.  The  distinction  between  them 
is  that  which  was  stated  by  Mr.  Justice  DUER,  with  the  assent 
of  the  court,  in  Brown  vs.  Jenison  (3  Sand.  732).  A  sham 
answer  is  good  upon  its  face,  but  false  in  fact;  a  frivolous  answer 
denies  no  material  averment  in  the  complaint  and  sets  up  no 
defence. 

It  is  true  it  is  said  in  Brown  vs.  Jenison  that  a  frivolous 
answer  rriay  be  stricken  out  upon  motion,  but  this  we  are  satisfied 
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is  not  correct  where  the  objection  applies  to  the  entire  answer. 
Where  one  only  of  two  or  more  defences  is  frivolous,  if  it  is  also 
irrelevant  or  redundant,  as  will  generally  be  the  case,  it  may  be 
stricken  out  under  §  160 ;  but  when  it  is  simply  frivolous,  the 
plaintiff  will  be  obliged  to  demur. 
The  motion  is  denied  without  costs. 


SUPREME  COURT. 

THE  PEOPLE  agt.  CRAM  AND  WHITE. 

Whenever  a  plaintiff  establishes  a  cause  of  action  against  one  or  more  of  the 
defendants,  in  an  action  for  a  tort,  or  upon  contract,  and  it  appears  in  the 
latter  case,  that  the  other  defendants  were  not  joint  contractors  or  jointly 
liable,  he  is  entitled  to  a  judgment  against  those  against  whom  he  established 
his  cause  of  action. 

So  held  in  an  action  upon  a  joint  and  several  bond  executed  by  the  defendants 
to  the  people,  under  the  excise  law. 

Niagara  General  Term,  February  1853.  MARVIN,  TAGGART 
and  MULLETT,  Justices.  The  action  is  upon  a  joint  and  several 
bond  in  the  penalty  of  $125,  purporting  to  have  been  executed 
by  the  defendants  to  the  plaintiffs,  dated  May  5,  1851.  It  was 
recited  in  the  condition  of  the  bond  that  Cram  had  applied  to  the 
commissioners  of  excise  of  the  town  of  Lockport  for  a  license 
to  sell  strong  and  spirituous  liquors  as  a  grocer.  It  contained  the 
usual  condition.  On  the  trial  the  plaintiffs  proved  the  execution 
of  the  bond  by  defendant  White,  and  that  it  was  delivered  to  the 
commissioners  on  the  day  of  its  date,  by  a  clerk  in  the  employ 
of  Cram,  and  the  commissioners  gave  to  him  a  license  in  the 
form  prescribed  by  statute. 

The  plaintiffs  proved  a  breach  of  the  condition  of  the  bond,  to 
wit,  the  selling  of  strong  and  spirituous  liquors  in  the  shop  of 
Cram  to  be  drank  therein,  &c.,  "  and  all  other  facts  necessary  to 
support  the  issue  on  the  part  of  the  plaintiffs,  were  proved  and 
admitted,  except  that  it  was  not  proved  or  admitted  that  Cram 
signed  the  bond,  or  that  he  authorized  or  subsequently  ratified 
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the  execution  thereof."  The  defendant  offered  no  evidence.  The 
plaintiffs  claimed  they  were  entitled  to  a  verdict  against  White, 
the  bond  being  joint  and  several,  although  they  had  failed  to  prove 
the  bond  executed  by  Cram.  The  court  decided,  that  the  action 
being  founded  on  contract,  and  two  defendants  sued  thereon,  no 
judgment  could  be  rendered  against  one,  unless  sufficient  proof 
was  given  to  authorize  judgment  against  both,  and  nonsuited  the 
plaintiffs,  and  the  plaintiffs  excepted. 

J.  L.  BUSH,  for  Plaintiff's. 
N.  DAYTON,  for  Defendants 

By  the.  Court,  MARVIN,  Justice. — The  defendants'  counsel  now 
insists  that  the  action  is  not  properly  brought  in  the  name  of  the 
People;  that  it  should  have  been  in  the  name  of  the  overseers 
of  the  poor,  or  in  the  name  of  the  supervisor  of  the  town,  or 
by  the  county  superintendent  of  the  poor.  Various  provisions 
of  the  Revised  Statutes  are  cited.  If  this  objection  is  well  taken 
it  is  fatal  to  a  recovery,  and  for  that  reason  it  may  be  taken  upon 
the  argument  here,  though  it  was  not  raised  upon  the  trial.  In 
my  opinion  the  objection  can  not  be  sustained.  The  bond  is 
given  to  the  People  of  the  state  of  New  York.  It  is  a  general 
rule  that  the  action  must  be  in  the  name  of  the  party  to  the  con- 
tract. 

It  is  also  objected  that  the  bond  is  void  as  unauthorized  by  the 
statute,  upon  the  ground  that  it  did  not  appear  on  the  trial  that 
the  applicant,  Cram,  executed  the  bond.  This  objection  was 
not  taken  at  the  trial;  and  as  it  may  be  obviated  upon  another 
trial,  it  ought  not  now  to  prevail.  It  appears  from  the  bill  of 
exceptions  that  the  bond  was  delivered  to  the  commissioners 
apparently  executed  by  the  applicant  Cram.  No  evidence  was 
given,  however,  that  it  was  executed  by  him.  Should  it  be 
necessary  it  may  be  that  this  evidence  can  be  supplied  upon 
another  trial.  I  shall  not,  therefore,  at  this  time  consider  this 
objection.  Again,  quere,  whether  under  the  circumstances  dis- 
closed, the  defendants  should  not  be  estopped  from  denying  the 
execution  of  the  bond?  But  I  express  no  opinion  upon  these 
questions.  This  brings  us  to  the  question  passed  upon  by  the 
learned  judge  at  the  circuit.  He  held  that  as  the  action  was 
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founded  upon  contract,  and  the  defendants  were  sued  jointly,  no 
judgment  could  be  rendered  against  one  of  them,  unless  sufficient 
proof  was  given  to  authorize  judgment  against  both,  he  directed 
a  nonsuit  or  discontinuance. 

This  decision  is  in  accordance  with  the  law  as  it  existed  prior 
to  the  Code.  The  general  rule  was  that  in  actions  upon  contract 
the  plaintiff  must  establish  a  joint  cause  of  action  against  all  the 
defendants,  and  if  he  failed  to  do  so  he  was  nonsuited. 

Has  this  rule  been  changed  or  modified  by  the  Code?  The 
decision  of  this  question  involves  the  construction  of  certain  pro- 
visions of  the  Code,  particularly  section  274.  There  have  been 
great  difficulties  in  construing  and  applying  this,  section  and 
section  397  as  it  was  in  the  Code  of  1849,  relating  to  the  ex- 
amination-of  parties  in  behalf  of  their  coplaintiffs  and  codefend- 
ants,  and  the  decisions  are  conflicting. 

It  is  declared  in  section  274  that  "judgment  may  be  given, 
for  or  against  one  or  more  of  several  plaintiffs,  and  for  or  against 
one  or  more  of  several  defendants;  and  it  may  determine  the 
ultimate  rights  of  the  parties  on  each  side  as  between  them- 
selves." 

This  is  the  language  and  entire  section  of  the  first  Code.  I 
note  this  here.  We  shall  have  occasion,  in  the  proper  place,  to 
consider  the  subsequent  additions  to  the  section.  The  commis- 
sioners in  their  first  report,  page  194,  speaking  of  the  section  as 
here  quoted,  say:  "The  object  of  this  section  is  to  prevent  a 
failure  of  justice  where  there  happens  to  be  too  many  or  too 
few  parties  brought  into  court.  The  questions  arising  on  the 
nonjoinder  and  misjoinder  of  parties  are  the  cause  of  much  de- 
lay, vexation  and  disappointment,  resulting  not  unfrequently  in 
an  entire  failure  of  justice.  This  section  will  prevent  them  here- 
after." This  language,  and  the  provision  to  which  it  related, 
are  clear  and  explicit,  and  can  there  be  any  doubt  that  they  were 
intended  to  apply  to  a  case  like  the  present,  and  to  all  cases 
where  there  are  too  many  or  too  few  parties? 

By  the  amendments  of  1849,  certain  additions  were  made  to 

this  section.     The  first  and  only  one  now  material  to  consider  is. 

"  In  an  action  against  several  defendants,  the  court  may,  in  its 

discretion,  render  judgment  against  one  or  more  of  them,  leaving 

VOL.  VIII.  20 
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the  action  to  proceed  against  the  others,  whenever  a  several 
judgment  may  be  proper"  Has  this  addition  qualified  the 
original  previous  matter  in  the  section,  and  if  so,  how?  It  has 
been  supposed  that  this  amendment  or  addition  of  1849  has 
qualified  and  limited  the  original  provision  (see  Fullerton  agt. 
Taylor  and  others,  6  How.  Pr.  R.  259). 

It  will  be  noticed  that  the  section,  as  originally  adopted,  au- 
thorized the  court  to  give  judgment  for  or  against  one  or  more 
of  several  plaintiffs,  and  for  or  against  one  or  more  of  several 
defendants;  but  there  was  no  provision  for  severing  the  trial  in 
an  action  against  several  defendants;  in  other  words,  there  was 
no  authority  for  proceeding  in  the  trial  of  the  action  against  one 
of  the  defendants,  leaving  the  action  as  to  the  other  defendants 
to  be  tried  at  another  time.  Under  the  system  superseded,  this 
was  allowable,  and  the  practice  in  certain  cases.  In  an  action 
against  the  maker  and  the  endorser  of  a  note,  or  drawer,  endorser 
and  acceptor  of  a  bill  of  exchange,  the  plaintiff  could  try  his 
cause  against  one  of  them,  leaving  the  action  against  the  other 
party  to  be  tried  at  another  time.  I  have  supposed  that  this 
addition  or  amendment  embraced  this  class  of  cases  and  that  the 
qualification,  "  whenever  a  several  judgment  may  be  proper,"  is 
limited  to  the  cases  provided  for  in  the  amendment  in  which  the 
court  is  authorized  to  sever  the  trial.  This  restriction  or  limit- 
ation so  applied  is  very  proper.  Under  the  old  system,  the 
plaintiff  could  not  try  his  action  against  one  of  the  makers  or  one 
of  the  acceptors,  and  subsequently  proceed  against  the  other 
maker  or  acceptor.  He  could  not  have  judgment  against  one 
of  the  makers  or  acceptors  only;  having  charged  them  as  joint 
makers  or  joint  acceptors,  he  must  establish  a  joint  cause  of  ac- 
tion and  recover  against  all  those  charged  upon  a  joint  contract 
at  the  same  time,  unless  one  of  them  had  a  defence  personal  to 
himself,  as  infancy,  a  discharge  in  bankruptcy,  &c. 

A  several  trial  and  judgment  were,  before  the  Code,  proper  in 
an  action  against  maker  and  endorser  and  the  like,  and  by  the 
amendment  of  1849  they  are  now  proper.  But  a  several  judg- 
ment against  joint  debtors  or  contractors,  not  by  their  contract 
severally  liable,  was  not  proper,  nor  ,is  it  now.  If  it  is  conceded 
that  the  defendants  are  jointly  and  not  severally  liable  under 
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their  contract,  there  is  now  no  authority  to  render  a  several  judg- 
ment against  one.  It  is  the  right  of  those  who  are  joint  debtors 
only,  to  be  sued  jointly,  and  when  so  sued,  in  case  they  are  liable, 
that  a  joint  judgment  be  rendered  against  them;  and  it  was  not 
intended  by  the  Code  in  giving  the  court  power,  to  give  judg- 
ment "  against  one  or  more  of  several  defendants,"  to  change 
this  legal  right  (see  opinion  of  Justice  PARKER  in  Selkirk  agt. 
Waters,  5  How.  Pr.  R.  298,  in  which  I  fully  concur). 

Most  of  the  cases  in  which  section  274,  touching  the  giving 
of  judgments,  has  undergone  consideration,  have  arisen  under 
section  397,  relating  to  the  examination  of  coplaintiffs  and  co- 
defendants  as  witnesses. 

In  Parsons  vs.  Pine  (3  Code  R.  178),  Justice  SHANKLAND,  re- 
marking upon  section  274,  says:  "There  cannot  be  a  doubt, 
therefore,  that  it  is  no  longer  necessary  to  nonsuit  a  plaintiff 
because  he  has  made  too  many  defendants  in  his  action  on  con- 
tract, or  if  too  many  are  made  coplaintiffs  in  any  action,  whether 
of  contract  or  for  wrongs."  In  this  position  I  fully  concur. 

In  Albany  Mechanics'  and  Farmers'  Bank  agt.  Rider  (5  How. 
Pr.  R.  401,  decided  at  May  general  term,  1851),  Justice  HARRIS 
refers  with  approbation  to  the  opinion  of  Justice  SHANKLAND  upon 
the  question  we  are  now  considering,  and  says,  "judgment  may 
be  rendered  in  favor  of  one  defendant  and  against  another,  and 
that  too  whether  the  action  is  for  a  tort  or  upon  a  contract." 
In  an  action  upon  a  joint  contract  it  may  well  happen  that  the 
plaintiff  may  recover  judgment  against  one  of  the  defendants  and 
not  against  the  other."  I  do  not,  however,  understand  the 
learned  justice  as  intimating  that,  when  the  defendants  are  jointly 
and  not  severally  liable,  a  judgment  can  be  rendered  against  one 
alone. 

In  Selkirk  agt.  Waters  and  others,  decided  in  March  1851  (5 
How.  Pr.  R.},  Justice  PARKER  says,  "  even  in  an  action  upon  a 
joint  contract,  I  think  one  defendant  is  a  competent  witness  in 
behalf  of  his  codefendant,  to  prove  any  defence  of  which  his  co- 
defendant  may  avail  himself  separately,  as  bankruptcy,  infancy, 
&c.;  because  on  such  a  defence,  though  the  contract  wns  joint, 
the  codefendant  may  have  judgment  in  his  favor,  and  judgment 
may  be  rendered  against  the  defendant  called  as  a  witness." 
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The  above  cases  as  to  the  admission  of  a  codefendant  as  a  witness, 
is  in  conflict  with  Munson  agt.  Hagermanand  another,  5  How.  Pr. 
R.  223.,  decided  at  general  term,  Nov.  1850.  Justice  GRIDLEY, 
who  wrote  the  opinion,  does  not  consider  the  question  arising 
under  the  274th  section,  as  to  rendering  judgment  against  one  or 
more  of  the  defendants.  In  the  present  case  the  question  is  not 
touching  the  admission  of  a  codefendant  as  a  witness. 

Ladue  vs.  Van  Vechten,  8  Barb.  S.C.  Rep.  664,  decided  at  the 
April  general  term,  1851,  in  this  district,  is  in  point.  The  whole 
question  was  much  and  carefully  considered.  The  action  was 
upon  a  joint  and  several  promissory  note,  and  one  defendant 
offered  his  codefendant  as  a  witness.  It  was  held  that  he  ought 
to  be  admitted.  The  question  arose  under  section  397,  but  sec- 
tion 274  was  very  properly  and  necessarily  considered. 

After  remarking  upon  section  274,  the  learned  and  lamented 
Justice  SILL  propounded  the  question,  can  a  judgment  be  pro- 
perly entered  in  this  case  (the  proof  justifying  it)  in  favor  of  one 
defendant  and  against  the  other?  and  he  proceeded  to  say  that 
section  136  answers  the  question.  By  the  3d  subdivision  of  that 
section  it  is  declared  "  if  all  the  defendants  have  been  served, 
judgment  may  be  taken  against  any  or  either  of  them  severally, 
when  the  plaintiff  would  be  entitled  to  judgment  against  such 
defendant  or  defendants  if  the  action  had  been  against  them  or 
any  of  them  alone."  Such  was  the  present  case;  the  bond  was 
joint  arid  several,  and  its  execution  was  proved  by  one  of  the 
defendants. 

In  L^lue  vs.  Van  Vechten,  I  concurred  in  the  result  without 
being  prepared  to  concur  in  all  the  views  taken  by  my  learned 
brother. 

The  defendant  in  the  present  case  relies  upon  Fullerton  agt. 
Taylor  and  others  (6  How.  Pr.  R.  259).  In  that  case  the  action 
was  upon  a  joint  contract  against  three  defendants  for  work,  &c. 
The  referee  reported  that  the  work  was  not  done  for  all  the  de- 
fendants, but  for  one  of  them,  and  judgment  was  rendered  against 
that  one.  A  motion  was  made  to  set  it  aside,  and  Justice  ALLEN 
at  special  term,  1&51,  granted  the  motion.  The  case  is  not 
precisely  in  point,  though  much  of  the  reasoning  of  the  learned 
judge  is  adverse  to  a  judgment  in  this  case.  He  held  that  the  first 
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paragraph  of  section  274  (all  of  the  original  section)  is  qualified 
and  restrained  by  the  latter  words  in  the  provision  added  in  1849, 
authorizing  the  rendition  of  a  judgment  against  one  defendant 
and  leaving  the  action  to  proceed  against  others  whenever  a 
several  judgment  may  be  proper;  that  as  the  Code  has  not  de- 
clared when  a  several  judgment  may  be  proper,  it  is  to  be  settled 
by  the  former  practice.  He  then  refers  to  the  cases  when,  under 
the  old  practice,  judgment  might  be  rendered  against  one  of  the 
defendants,  joint  contractors,  and  in  favor  of  the  other,  as  where 
a  personal  defence,  infancy,  &c.,  was  established,  and  also  actions 
against  the  several  parties  to  promissory  notes,  and  he  adds  that 
"  Perhaps  this  class  of  cases  might  under  the  Code  be  held  to 
include  actions  upon  contract,  joint  and  several  by  its  terms,  and 
which  the  plaintiff  might  have  treated  as  joint  or  several,  and 
brought  his  action  against  one  or  all  of  the  contracting  parties 
at  his  election."  Entertaining  great  respect  for  the  opinions  of 
the  learned  justice,  still  I  am  not  able* to  agree  with  him;  for  the 
reasons  heretofore  suggested.  I  submit  that  his  construction  of  the 
amendment  of  1849  completely  nullifies  the  original  section. 
Such  construction,  as  I  have  endeavored  to  show,  is  not  necessary. 
The  words  "  whenever  a  several  judgment  may  be  proper,"  may 
well  be  satisfied  by  limiting  them  to  the  subject  of  the  amend- 
ment which  provides  for  the  severance  of  trial  in  the  discretion 
of  the  court,  when  a  several  judgment  may  be  proper.  This  was 
not  before  provided  for.  The  court  is  not  authorized  to  sever 
the  trial  against  defendants  who  are  joint  debtors,  jointly  and 
not  severally  liable,  as  in  such  case  a  several  judgment  would  not 
be  proper. 

If  the  learned  justice  runs  out  the  principle  to  which  he  refers, 
it  will  include  the  present  case;  for  by  that  principle,  if  the  action 
was  against  two  upon  a  joint  and  several  contract,  the  plaintiff 
must  establish  a  joint  cause  of  action  against  both  or  he  was  non- 
suited in  the  same  manner  as  he  would  have  been  had  he  declared 
upon  a  contract  joint  only. 

The  question  decided  in  Fullerton  agt.  Taylor,  was  adverted 
to  in  Ladue  vs.  Van  Vechten,  where  Justice  SILL  says:  "I  am 
not  speaking  of  cases  wrhere  defendants  are  charged  as  jointly 
liable  in  the  complaint,  and  the  plaintiff  fails  to  prove  a  joint 
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liability,  or  the  defendants  disprove  a  joint  interest  in  the  matter 
of  the  litigation.  When  a  misjoinder  is  thus  established,  it  is  not 
necessary  to  say  that  the  defendants  can  not  testify  for  each 
other." 

No  doubt  is  here  intimated  but  that  in  an  action  on  contract, 

where  a  cause  of  action  was  established  against  one  of  several 

defendants  charged  jointly,  a  judgment  might  be  given  against 

that  one.     The  question  reserved  was  whether  the  defendants  in 

such  a  case  can  testify  for  each  other. 

By  adverting  to  section  136  it  will  be  seen  that  when  the 
action  is  against  two  or  more,  and  the  summons  is  served  on  only 
a  part  of  the  defendants,  the  plaintiff,  if  the  action  be  against 
the  defendants  jointly  indebted  upon  contract,  may  proceed,  £c. 
This  provides  for  a  case  of  actual  joint  indebtedness.  The  2d 
subdivision  provides  for  cases  where  the  defendants  are  severally 
liable,  and  only  a  part  served;  and  the  3d  subdivision  provides 
for  cases  where  all  the  defendants  are  served  and  it  declares  that 
"judgment  may  be  taken  against  any  or  either  of  them  severally, 
when  the  plaintiff  would  be  entitled  to  judgment  against  such 
defendant  or  defendants,  if  the  action  had  been  against  them  or 
any  of  them  alone."  Now  it  seems  to  me  that  it  can  not  be 
denied,  that  if  in  Fullerton  agt.  Taylor  and  others,  the  action 
had  been  against  Taylor  alone  (the  defendant,  for  whom  the 
referee  says  the  work  was  done),  the  plaintiff  would  have  been 
entitled  to  judgment. 

The  learned  justice  does  not  in  his  opinion  refer  tt)  the  pro- 
visions of  section  136. 

In  my  opinion  whenever  a  plaintiff  establishes  a  cause  of  action 
against  one  or  more  of  the  defendants  in  an  action  for  a  tort,  or 
upon  contract,  and  it  appears  in  the  latter  case,  that  the  other 
defendants  were  not  joint  contractors  or  jointly  liable,  he  is  en- 
titled to  a  judgment  against  those  against  whom  he  establishes 
his  cause  of  action.  There  should  be  a  new  trial  in  the  present 
case,  costs  to  abide  the  event. 
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An  incurable  defect  in  a  complaint  is  not  waived  by  any  pleading,  but  may  be 
taken  advantage  of  whenever  the  parties  are  before  the  court,  either  at  special 
term  by  motion,  or  on  the  trial  -at  circuit  by  motion  in  arrest  after  ver- 
dict, and  the  court  may  regard  it  even  on  general  demurrer. 

An  action  to  redeem  lands  from  a  mortgage  foreclosure,  held  to  be  maintainable 
where  the  fee  of  the  mortgagor  in  the  premises  by  operation  of  the  bankrupt 
act  (1841)  was  transferred  to  his  assignee,  subject  to  the  mortgage;  and  the 
assignee  not  being  a  party  to  the  foreclosure  suit,  subsequent  to  the  fore- 
closure and  sale  under  the  mortgage,  sold  the  interest  of  the  mortgagor  in  the 
premises  to  the  plaintiff:  who,  it  was  held,  had  the  same. right  to  redeem  as 
the  mort-  gagor  would  have  had. 

And  this  right  was  not  lost  by  the  lapse  of  two  years  after  the  decree  in  bank- 
ruptcy, before  suit  brought  under  section  eight  of  the  bankrupt  act.  That 
section  is  confined  to  those  cases  where  there  is  some  dispute  as  to  the  rights 
of  the  assignee,  which  would  render  a  suit  necessary,  before  he  could  obtain 
the  full  possession  or  benefit  of  the  assigned  property. 

Brooklyn  Special  Term,  January  1853.  The  action  is  com- 
menced to  redeem  lands  from  a  mortgage  foreclosure,  under  the 
following  circumstances: 

In  1835,  John  S.  McKibben  and  Thomas  Nichols,  being  the 
owners  of  the  premises  in  question,  mortgaged  the  same  to  the 
defendant,  Jacob  De  Bevorse,  for  the  sum  of  $  1337.  On  the  19th 
July  1841,  McKibben  filed  his  petition  under  the  bankrupt  act, 
and  was  by  decree  duly  declared  a  bankrupt  on  the  16th  July 
1842.  The  general  assignee  in  bankruptcy,  on  the  25th  Novem- 
ber 1844,  sold  at  public  auction  the  right,  title  and  interest  of 
McKibben  in  the  premises  to  the  plaintiff;  which  sale  was  con- 
summated by  a  deed  dated  the  24th  April  1846. 

In  the  meantime,  De  Bevorse,  on  the  26th  July  1842,  filed 
his  bill  to  foreclose  said  mortgage  against  McKibben  and  Nichols, 
and  such  proceedings  were  had,  that  the  premises  were  sold  under 
a  decree  of  foreclosure,  on  the  13th  of  May  1843,  to  De  Bevorse. 
Mr.  Waddell,  the  general  assignee  in  bankruptcy,  was  not  made 
a  party  to  the  foreclosure  suit. 

Two  of  the  defendants,  after  putting  in  an  answer  denying  all 


160  NEW-YORK  PRACTICE  REPORTS. 

Burnham  agt.  De  Bevorse  and  others. 

the  material  allegations  of  the  complaint,  now  move  for  judg- 
ment, on  the  ground  that  the  complaint  does  not  contain  a  cause 
of  action. 

C.  TRACY,  for  Plaintiff. 

W.  C.  PBIME,  for  Defendants. 

BARCULO,  Justice. — The  view  that  I  take  of  the  principal 
question,  renders  it  unnecessary  for  me  to  consider  what  I  con- 
ceive to  be  the  highly  objectionable  if  not  irregular  practice,  of 
allowing  two  defendants  to  bring  on  the  case  for  argument,  while 
there  are  thirty  others,  who,  by  the  same  rule,  may  make  thirty 
more  arguments  of  a  matter  which  is  common  to  all,  ind  decisive 
of  all  their  rights.  The  old  rule  requiring  an  issue  of  law  or 
fact  to  be  joined  in  regard  to  every  defendant,  except  those  who 
are  defaulted,  before  the  cause  could  be  brought  to  argument,  has 
never,  to  my  knowledge,  been  abrogated;  and  as  long  as  legal 
proceedings  retain  any  degree  of  consistency  and  symmetry,  it 
never  can  be  disregarded. 

I  do  not,  however,  concur  with  the  learned  counsel,  who,  on 
the  part  of  the  plaintiff,  contended  that  a  defendant  can  not  take 
advantage  of  an  incurable  defect  in  the  qomplaint  by  a  motion 
of  this  kind.  The  defect  in  this  complaint,  if  it  is  defective  at 
all,  is  one  that  can  not  be  cured,  and  that,  therefore,  is  not  waived 
by  any  pleading,  but  may  be  raised  whenever  the  parties  are 
before  the  court,  either  at  special  term  by  motion,  or  on  the  trial 
by  motion  in  arrest  after  verdict.  The  court  may  regard  it  even 
on  general  demurrer. 

But  I  will  briefly  consider  the  very  grave  question  presented 
by  the  defendant's  objection  to  the  plaintiff's  right  to  recover. 
It  is  founded  upon  the  8th  section  of  the  "  act  to  establish  a 
uniform  system  of  bankruptcy  throughout  the  United  States" 
passed  in  1841,  whjch  provides  that  "  no  suit  at  law  or  in  equity, 
shall  in  any  case  be  maintainable  by  or  against  such  assignee,  or 
by  or  against  any  person  claiming  an  adverse  interest,  touching 
the  property  and  rights  of  property  aforesaid,  in  any  court  what- 
ever, unless  the  same  shall  be  brought  within  two  years  after  the 
declaration  and  decree  of  bankruptcy,  or  after  the  cause  of  suit 
shall  first  have  accrued." 
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It  is  clear  that  this  action  was  not  commenced  within  two  years 
after  the  decree  for  bankruptcy,  nor  within  two  years  alter  the 
cause  of  suit  accrued.  It  may  also  be  conceded  that  this  statute 
applies  to  the  state  courts,  as  well  as  to  the  federal  courts.  Still 
I  think  it  has  no  application  to  the  case  under  consideration. 

At  the  time  McKibben  was  declared  a  bankrupt,  he  owned 
what  is  termed  the  equity  of  redemption.  In  other  words,  he 
was  the  owner  of  the  fee  in  the  land,  subject  to  the  mortgage. 
The  modern  doctrine  is  well  established,  that  the  mortgage  is 
merely  a  lien  upon,  and  not  a  title  in  or  to  the  land.  The  mort- 
gagee holds  it  as  a  security  for  the  debt,  while  the  mortgagor 
continues  seized  of  the  estate  with  all  the  rights  of  a  freeholder; 
and  this  estate  may  pass,  by  devise,  descent  or  alienation  (4  Kent 
Com.  1^0;  3  Denio,  232).  The  fee,  therefore,  by  operation  of 
the  bankrupt  act  was  transferred  to  the  assignee,  subject  to  the 
mortgage.  While  it  remained  in  him  the  mortgagee  foreclosed 
the  rights  of  the  mortgagors;  but,  as  the  assignee  was  not  made 
a  party  to  the  foreclosure  suit,  his  rights  remained  unimpaired, 
and  his  sale  and  conveyance  to  the  plaintiff  vested  in  the  latter 
the  title  precisely  as  it  came  from  McKibben.  And  as  M  :Kib- 
ben  had  the  undoubted  right  to  redeem  the  land  from  the  mort- 
gagee by  paying  the  amount  of  the  latter,  the  plaintiff  of  course, 
has  that  privilege  now. 

But  it  is  contended  that  the  right  has  been  lost  by  the  lapse 
of  the  two  years,  under  the  section  before  cited.  It  is  obvious, 
however,  that  the  section  was  not  intended  to  cover  a  case  of 
this  character.  It  must  be  confined  to  those  cases  where  there  is 
some  dispute  as  to  the  rights  of  the  assignee,  which  renders  a  suit 
necessary,  before  he  can  obtain  the  full  possession  or  benefits  of  the 
assigned  property.  Such  was  the  case  of  Comyn  vs.  McCord 
(11  Ma.  932),  where  the  assignee  brought  an  action  of  detinue 
for  two  receipts;  and  the  case  of  Harris  vs.  Collins  (13  Ma.  388), 
where  the  action  was  brought  to  recover  rent  due  on  a  lease.  In 
both  of  those  cases,  the  object  of  the  suit  was  to  reduce  the  assets 
into  possession,  in  order  to  make  them  available  for  the  purpose 
of  distribution  among  the  creditors.  But  in  this  case,  no  suit 
was  necessary.  The  assignee  held  the  land  peaceably.  No  one 
disputed  his  title  nor  claimed  any  adverse  right.  It  was  not  his 
VOL.  VIII.  *  21 
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business  to  pay  off  the  mortgage,  for  he  had  no  use  for  the  land, 
except  to  sell  it  and  obtain  the  money  for  it.  The  mortgagee 
was  not  claiming. adversely;  his  title  was  consistent  with  that 
of  the  assignee.  The  latter  owned  the  land  and  the  former  held 
a  lien  upon  it.  If  the  mortgagee  had  proceeded  to  foreclose 
against  'the  assignee,  it  would  have  been  time  for  the  latter  to 
determine  whether  he  would  redeem  the  land,  or  suffer  the  title 
to  be  divested  by  a  sale.  But  as  he  was  not  a  party  to  the  fore- 
closure, the  mortgage  remained  outstanding  as  to  him,  and  so 
remains  as  to  his  grantee,  the  plaintiff.  The  right  to  redeem  is 
unimpaired.  The  plaintiff  is  in  the  same  position  in  this  respect, 
precisely,  as  was  McKibben  before  the  decree.  The  15th  section 
of  the  bankrupt  act,  after  providing  that  a  copy  of  the  decree  of 
bankruptcy  shall  be  recited  in  every  deed  of  lands  belonging  to  the 
bankrupt,  sold  and  conveyed  by  the  assignee,  and  that  such  recital 
and  a  copy  of  the  order  shall  be  full  evidence  of  the  bankruptcy 
and  assignment,  declares  "  that  all  deeds  containing  such  recital 
and  supported  by  such  proof,  shall  be  as  effectual  to  pass  the  title 
of  the  bankrupt  of,  in  and  to  the  lands  therein  mentioned  and 
described  to  the  purchaser,  as  fully,  to  all  intents  and  purposes, 
as  if  made  by  such  bankrupt  himself,  immediately  before  such 
order."  This  section  recognizes  the  distinction,  before  adverted 
to,  between  the  nature  of  the  title  which  the  assignee  takes  in 
lands  indisputably  owned  by  the  bankrupt,  and  the  title  that  he 
receives  to  things  in  action,  which  can  only  be  reduced  to  pos- 
session by  suit.  As  to  the  latter,  being  only  rights  in  action, 
they  must  be  enforced  within  two  years;  but  as  to  the  land,  it 
being  property  in  possession  for  which  no  suit  is  necessary,  the 
limitation  can  not  be  applied. 

The  plaintiff  is  therefore  entitled  to  judgment,  with  costs. 
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proceedings  supplementary  to  execution,  where  an  execution  has  been 
returned  unsatisfied,  a  judge  has  no  power  to  make  an  order  that  the  defend- 
ant appear  before  a  referee,  for  the  purpose  of  an  examination  as  to  his  pro- 
perty, under  §  247  of  the  Code. 

The  order  must  require  the  defendant  to  appear  before  the  judge  granting  it, 
in  the  first  place;  otherwise,  no  jurisdiction  is  obtained  over  the  person  of 
the  defendant. 

Where  the  proceeding  is  founded  upon  the  return  of  an  execution  against  the 
property  of  the  debtor  unsatisfied,  it  is  not  necessary  to  state  in  the  affidavit 
that  the  defendant  has  property.  The  creditor  is  not  required  first  to  show 
that  the  defendant  has  property  in  order  to  proceed  with  an  examination. 

Niagara  General  Term,  February  1853 — MARVIN,  P.  J., 
TAGGART  and  MULLETT,  Justices.  Appeal  from  two  orders  made 
by  the  county  judge  of  Wyoming  county  in  proceedings  supple- 
mentary to  execution. 

T£e  plaintiffs  recovered  judgment  in  this  court  against  the 
defendant  for  $78'97.  Execution  was  duly  issued  and  returned 
wholly  unsatisfied. 

The  county  judge, upon  an  affidavit  made  an  order,  July  17, 
1852,  requiring  the  defendant  to  appear  before  a  referee  appointed 
by  him,  to  take  the  examination  of  the  defendant  and  other  wit- 
nesses, on  the  22d  day  of  July,  and  to  make  disclosures  on  oath 
concerning  his  property.  The  defendant  was  summoned  and 
appeared  before  the  referee  and  objected  to  the  proceedings;  that 
the  affidatit  was  insufficient,-  he  did  not  specify  wherein;  that 
the  judge  had  no  right  to  appoint  a  receiver;  that  the  order  did 
not  require  the  referee  to  report  to  the  judge,  either  the  evidence 
or  the  facts.  The  objections  were  overruled,  and  the  referee 
proceeded  in  the  examination  and  reported  the  evidence  and 
proceedings  to  the  county  judge,  July  27,  1852,  The  county 
judge,  August  17,  1852,  after  hearing  counsel  for  the  respective 
parties,  ordered  an  allowance  to  the  plaintiffs  for  their  disburse- 
ments and  costs  in  the  proceedings,  $21'38.  He  also  made 
another  order  appointing;  a  receiver  of  the  property  of  the  defend- 
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ant.  These  two  orders,  made  August  17,  were  duly  entered  with 
the  clerk  of  the  county,  August  23,  1852,  and  on  the  27th  August 
the  defendant  appealed  to  this  court  Irom  these  orders. 

The  county  judge  certified  that  on  the  hearing  of  the  report 
of  the  referee,  the  defendant  objected  to  the  regularity  of  the 
proceedings,  and  moved  that  they  be  dismissed.  The  objections 
were,  1.  That  the  affidavit  upon  the  order  appointing  the  referee, 
and  directing  the  defendant  to  appear  and  make  disclosures, 
&c.,  contained  no  allegation  that  the  defendant  had  property. 
2.  That  it  was  irregular  to  appoint  a  referee  before  the  defend- 
ant had  appeared  before  the  county  judge,  and  that  the  order  did 
not  direct  the  referee  to  report.  The  county  judge  overruled  the 
objections  and  made  the  orders  of  the  17th  August. 

WM.  MITCHELL,  for  Appellant. 
G.  L.  WALKER,  for  Respondents. 

By  the  Court,  MARVIN,  Justice. — The  order  of  July  17,  appoint' 
ing  a  referee  and  directing  the  defendant  to  appear  before  him, 
was  improperly  granted.  By  the  first  Code,  1848,  §  247,  the  judge 
was  authorized  to  make  an  order  that  the  debtor  appear  and  make 
disclosure  on  oath  concerning  his  property,  before  such  judge. 
By  the  amendments  of  1849,  to  this  section,  the  judge  could  order 
the  debtor  to  appear  "  before  such  judge  or  a  referee  appointed  by 
a  judge  of  the  court  "  (§  292).  Under  this  provision  it  was  held 
in  Conway  vs.  Hitchins  (9  Barb.  R.  384-5),  that  the  county 
judge  could  appoint  the  referee  and  order  the  debtor  to  appear 
before  him.  But  by  the  amendments  of  1851,  the  original  pro- 
vision upon  this  point  is  restored.  The  order  now  must  direct 
the  debtor  to  appear  before  such  judge.  The  words  "  or  a  referee 
appointed  by  a  judge  of  the  court  "  are  omitted. 

The  proceeding  in  this  case  was  under  the  first  clause  of  §  292, 
authorizing  the  order,  when  an  execution  has  been  issued  against 
the  property  of  the  debtor  to  the  proper  county,  and  returned 
unsatisfied  in  whole  or  in  part.  The  affidavit  upon  which  the 
order  was  made  in  this  case,  contains  all  the  facts  required  by 
that  part  of  the  section  of  the  Code  under  which  the  proceeding 
was  had.  In  Tillow  vs.  Vire  (1  C.  R.  130),  Judge  DALY  held 
that  the  affidavit  must  state  positively  that  the  defendant  has 
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property  and  must  specify  of  what  the  property  consists.  In 
Jones  vs.  Sawlin  (1  C.  R.  94),  it  is  stated  by  the  reporter,  in  a 
note,  that  it  had  been  held  by  all  the  justices  (Superior  Court), 
that  the  affidavit  must  state  that  the  debtor  has  property  of  some 
kind,  which  ought  to  be  applied  to  the  debt,  and  which  has  not 
been  reached  by  the  execution;  or  some  equivalent  allegations. 

In  Hough  vs.  Kahlin  (1  C.  R.  n.  s.  235),  Judge  DALY  over- 
ruled the  objection  that  the  affidavit  did  not  show  that  the  de- 
fendant had  property,  and  stated  that  orders  thereafter  would  be 
made  without  the  allegation  of  property.  In  Conway  vs.  Hitch- 
ens  (9  Barb.  378),  the  affidavit  did  not  contain  the  allegation 
of  property.  No  objection  was  taken  to  the  affidavit  on  this 
ground,  though  many  others  were  taken. 

In  Lindsay  vs.  Sherman  (5  How.  Pr.  R.  308),  the  affidavit  con- 
tained no  allegation  of  property. 

When  the  proceeding  is  founded  upon  the  return  of  an  ex- 
ecution against  the  property  of  the  debtor  unsatisfied,  it  is  not 
necessary  to  state  in  the  affidavit  that  the  defendant  has  property. 
The  statute  has  specified  the  facts  and  terms  upon  which  the 
creditor  is  entitled  to  the  order,  and  the  court  or  judge  has  no 
right  to  require  the  production  of  other  facts.  We  have  no  right 
to  conform  the  statute  to  the  practice  of  the  late  Court  of  Chan- 
cery upon  a  creditor's  bill,  or  to  the  requirements  of  any  other 
statutes  touching  proceedings  by  creditors  against  debtors. 

This  statute  specifies  the  facts,  and  when  they  are  made  to 
appear  the  creditor  is  entitled  to  the  order.  In  my  opinion,  the 
legislature  intended  upon  the  return  of  an  execution  unsatisfied 
to  subject  the  debtor,  at  the  instance  of  the  creditor,  to  answer 
concerning  his  property,  without  requiring  the  creditor  to  show 
that  he  had  property,  as  the  next  provision  of  the  section,  author- 
izing an  order  to  be  made  before  the  execution  has  been  returned, 
requires  proof  by  affidavit,  that  the  judgment  debtor  has  property 
which  he  unjustly  refuses  to  apply  to  the  satisfaction  of  the  judg- 
ment. There  is  a  propriety  in  the  distinction  between  the 
two  cases.  The  affidavit  in  the  present  case  was  sufficient.  It 
authorized  the  county  judge  to  make  an  order  that  the  defend- 
ant appear  before  him  at  a  time  and  place  to  be  specified.  He 
did  not,  however,  make  such  an  order,  but  an  order  that  the  ue- 
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fendant  appear  before  D.  L.  G.  at  his  office,  whom  the  judge,  in 
the  same  order,  appointed  referee.  Had  this  order  been  properly 
brought  before  the  court  there  could  have  been  no  hesitation  in 
setting  it  aside.  This  order  however  is  not  appealed  irom.  The 
defendant  appeared  before  the  referee  and  there  raised  the  ob- 
jection; he  then  waits  until  the  report  of  the  releree  is  made, 
and  then  raises  the  objection  in  answer  to  motions  for  costs,  and 
for  the  appointment  of  a  receiver,  and  the  appeal  is  from  the 
orders  giving  costs,  and  appointing  a  receiver. 

I  see  no  objections  to  the  order  appealed^  from,  provided  the 
first  order  and  the  proceedings  under  it  are  valid. 

The  judge  is  authorized  to  allow  witnesses'  fees,  &c.,  as  costs 
(§  301).  and  to  appoint  a  receiver  (§  298).  But  he  can  not  make 
these  orders  until  he  has  obtained  jurisdiction  of  the  subject 
matter  and  the  person  of  the  defendant,  and  although  the  affidavit 
was  sufficient  to  enable  the  judge  to  proceed  properly  and  obtain 
jurisdiction  of  the  person  of  the  defendant,  he  failed  to  do  so  by 
ordering  the  defendant  to  appear  before  another  person.  The 
defendant  has  never  appeared  before  the  judge.  His  counsel 
appeared  upon  the  coming  in  of  the  report  of  the  referee,  and 
raised  the  objection.  The  order  should  have  required  the  defend- 
ant to  appear  before  the  judge,  and  upon  such  appearance  the 
judge  may,  in  his  discretion,  order  a  reference  to  a  referee  agreed 
upon  or  appointed  by  him,  to  report  the  evidence  or  the  facts 
(§300).  This  section  is  substantially  the  same  as  in  the  Code 
of  1848,  when  the  judgment  debtor  was  ordered  to  appear  before 
the  judge,  and  it  seems  to  contemplate  that  the  parties  to  the 
proceeding  are  before  him.  He  may  order  a  reference  to  a  referee 
agreed  upon  or  appointed  by  him. 

In  the  amendments  of  1849,  as  we  have  seen,  the  order 
might  direct  the  appearance  of  the  judgment  debtor  before  him 
or  a  referee  appointed,  &c.;  and  the  section  (300)  touching  a 
reference  was  as  it  now  is.  In  this  state  of  the  law  it  was  very 
properly  held  in  Conway  vs.  Kitchens,  construing  the  sections 
together,  that  the  referee  might  be  appointed  in  the  first  order, 
before  any  appearance,  and  that  the  defendant  might  be  directed 
to  appear  before  the  referee;  but  now,  as  the  order  must  require 
thf  apnearance  before  the  judge,  the  statute  is  restored,  as  to  the 
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question  we  are  now  considering,  to  its  original  condition  and  I 
think  it  quite  clear  from  §300  that  it  was  contemplated  that  the 
defendant,  at  the  time  of  the  reference  should  be  before  the  judge. 

It  is  objected  that  the  orders  are  not  appealable.  In  Lindsay 
agt.  Sherman  (5  How.  Pr.*R.  308),  cited  by  plaintiffs'  counsel, 
decided  March  1851,  a  motion  was  made  in  this  court  in  the  first 
instance,  to  vacate  the  order  to  appear  before  the  county  judge, 
and  Justice  HAND  was  inclined  to  the  opinion  that  an  appeal  from 
an  ex  part e  order  made  at  chambers,  did  not  lie  to  the  general 
term.  He  granted  the  motion  to  vacate  at  special  term.  In 
Conway  vs.  Hitchens,  decided  in  1850,  a  motion  was  made  at 
general  term,  to  set  aside  the  order  of  the  county  judge.  It  was 
then  said  that  the  remedy  was  to  apply  to  the  county  judge  to 
vacate  or  modify  his  order  (§324),  and  if  the  judge  refused  to 
vacate  or  modify,  that  then  probably  the  party  might  appeal  under 
§  349.  These  opinions  were  under  the  Code  of  1849,  by  referring 
to  which  it  will  be  seen  that  §  349  does  not  expressly  include 
"  proceedings  supplementary  to  the  execution;"  these  words  are 
inserted  in  that  section  by  the  amendments  of  1851,  and  however 
doubtful  the  question  may  have  been  under  the  Code  of  1849,  it 
is  now  clear  that  an  appeal  will  lie.  It  is  important  that  the 
provisions  of  the  Code,  existing  at  the  time  any  decision  is  made, 
should  be  carefully  observed.  For  the  want  of  this  care  cases 
decided  under  a  different  state  of  the  law,  are  constantly  leading 
to  error,  and  are  cited  as  authority  when,  from  the  amendments 
wThich  have  been  made,  they  have  no  application. 

It  is  not  necessary  now  to  consider  whether  a  motion  may  not 
be  made  on  notice  at  a  special  term  to  vacate  or  modify  the 
orders  made  in  the  supplementary  proceedings,  as  held  by  Justice 
HAND  in  Lindsey  agt.  Sherman  (5  How.  Pr.  R.  309).  See  Code, 
§324. 

In  the  present  case  the  county  judge  not  having  obtained 
jurisdiction  over  the  person  of  the  defendant,  to  make  the  orders 
appealed  from,  they  must  be  vacated  and  set  aside  with  ten  dol- 
lars costs. 
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By  the  true  construction  of  the  Code  an  Injunction  can  not  be  granted  to  stay 
or  suspend  proceedings  under  the  statute  (  2  R.  S.  516  )  for  the  recovery,  by 
summary  proceedings,  of  the  possession  of  houses  or  lands. 

New  York  Special  Term,  Jlpril  1853.  Motion  for  injunc- 
tion. 

F.  H.  UPTON,  for  Plaintiff. 

JOHN  SHERWOOD,  for  Defendant. 

ROOSEVELT,  Justice. — The  preliminary  question  presented  in 
this  case  is  one  of  great  interest  to  occupants  and  owners  of 
dwellings,  especially  in  a  city  where  "  moving,"  as  it  is  termed, 
is  of  such  frequent  occurrence,  and  the  time  of  its  advent  so  near 
at  hand. 

.  One  tenant,  at  the  alleged  expiration  of  his  term,  refuses  to 
deliver  possession  to  the  succeeding'  tenant,  whose  family  or 
business  is  thereby  ruinously  deranged.  To  meet  the  pressing 
evil  the  law  has  provided  a  summary  remedy.  The  landlord 
applies  for  it — an  immediate  hearing  is  had  before  the  Justice's 
Court,  the  tribunal  designated  for  the  purpose;  that  tribunal 
decides  that  the  case  is  one  of  wrongful  holding  over  and  issues 
its  warrant  of  dispossession  in  favor  of  the  landlord,  nominally, 
but  really  in  favor  of  the  new  tenant.  The  whole  proceeding, 
thus  far,  is  simple,  prompt  and  seemingly  efficient.  Errors  how- 
ever may  be  committed  by  the  magistrate,  and  the  law  accord- 
ingly provides  (2  R.  S.  516)  that  "  the  Supreme  Court  may 
award  a  certiorari  for  the  purpose  of  examining  any  adjudication 
made  on  any  such  application."  To  prevent,  however,  the  main 
purpose  of  the  law,  a  prompt  change  of  possession,  from  being 
defeated,  the  decision  of  the  magistrate,  although  impugned,  is 
presumed  in  the,  first  instance  to  be  right  and  must  be  executed 
accordingly;  it  being  expressly  declared  (§  47)  while  allowing 
a  review,  that  the  proceedings  to  dispossess,  "  shall  not  be  stayed 
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or  suspended,  by  such  writ  of  certiorari,  or  any  other  writ  or 
order  of  any  court  or  officer" 

These  words,  if  still  in  force,  it  is  conceded  are  broad  enough 
to  prohibit  the  issuing  of  an  injunction.  Have  they  been  repealed 
by  the  new  Code? 

Section  471  of  that  act  declares,  among  other  things,  that  th* 
changes   therein   made  "shall   not  affect  any  special  statutory 
remedy  not  theretofore*obtained  by  action,"  "  nor  any  proceed- 
ings provided   for  by  chapter  8  of  the  3d  part  of  the  Revised 
Statutes,  excluding  the  2d  and  12th  titles." 

Now,  in  the  first  place,  the  summary  proceeding  before  the 
magistrate  is  "  a  special  statutory  remedy;"  and  in  the  second 
place,  it  is  "  a  proceeding  provided  for  in  title  10  of  chapter  8 
of  the  said  3d  part  of  the  Revised  Statutes. 

It  would  seem,  therefore,  most  explicitly  exempted  from  the 
operation  of  the  Code. 

The  section  which  has  just  been  cited  contains,  however  (and 
this  is  the  plaintiff's  only  reliance),  an  exception,  declaring  that 
"  where  any  particular  provision  of  the  titles  and  chapters 
enumerated  in  this  section  shall  be  plainly  inconsistent  with  this 
act  (the  Code),  such  provision  shall  be  deemed  repealed;"  and 
it  is  contended  that  the  provision  prohibiting  any  stay  of  the 
summary  proceedings  in  the  case  of  tenants  is  plainly  inconsist- 
ent with  that  clause  of  the  Code  (§219)  which  declares  that 
"  where  it  shall  appear  by  the  complaint  that  the  plaintiff  is 
entitled  to  the  relief  demanded,  and  such  relief,  or  any  part 
thereof,  consists  in  restraining  the  commission  or  continuance 
of  some  act,  the  commission  or  continuance  of  which  during  the 
litigation  would  produce  injury  to  the  plaintiff,  &c.,  a  temporary 
injunction  may  be  granted  to  restrain  such  act." 

Is  there  any  very  palpable  inconsistency  in  saying  that  injurious 
acts  generally  may  be  stayed  by  injunction,  but  that  a  particular 
proceeding,  to  wit,  the  dispossession  of  a  tenant  holding  over  in 
spite  of  fhe  deliberate  judgment,  of  a  magistrate,  after  full  hearing 
(although  it  may  be  reviewed),  shall  not  in  the  meanwhile  be 
stayed  by  any  "  writ  or  order  of  any  court  or  officer?"  Suppose 
the  legislature  should  provide  that  no  divorce  on  the  ground  of 
adultery  should  be  granted  after  condonation,  and  by  a  subseauent 
VOL.  VIII,  22 
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statute  should  declare  that  divorces  may  be  granted  in  cases  of 
adultery  and  cruel  treatment,  would  this  be  a  repeal  of  the  pre- 
vious inhibition?" 

Again;  can  this  court,  sitting  even  with  all  the  powers  of  a 
Court  of  Chancery,  say  that  the  prompt  execution  of  a  regular 
judgment,  although  of  a  subordinate  tribunal,  would  produce 
injury  to  a  party,  when  the  legislature  has  not  only  authorized 
such  execution,  but  has  expressly  declafcd  that  it  shall  not  be 
interfered  with  collaterally  by  any  court  or  officer?  Or  be  sus- 
pended even  by  regular  process  of  review? 

The  case  presented  to  the  legislature  was  virtually  that  of  two 
houseless  tenants,  demanding  possession  at  the  same  time  of  the 
same  premises.  To  determine  the  immediate  and  temporary,  but 
not  the  final  right,  a  summary  hearing  was  provided.  The  ma- 
gistrate decides  that  A,  making  out  a  better  case  than  B,  shall 
enter.  It  may  be  very  inconvenient  to  B  to  submit  even  tem- 
porarily to  the  magistrate's  decision,  and  the  decision  may  even 
be  wrong;  but  the  legislature  in  the  exercise  of  a  sound  discre- 
tion, declared  that  it  was  a  less  evil  to  act,  provisionally  at  least, 
upon  the  presumption  that  A,  who  had  the  magistrate's  decision 
in  his  favor,  was  right,  than  that  B  was  right,  who  had  the  same 
decision  against  him. 

How  then,  I  repeat,  can  an  act  thus  legislatively  authorized 
and  legislatively  guarded,  be  judicially  deemed  an  "  injury?" 
How  can  this  court  pronounce  an  act  injurious  when  the  legis- 
lature has  declared  it  beneficial?  (a) 

(a)  I  have  consulted  on  this  subject  with  two  of  my  colleagues  with  the 
view  of  establishing  a  uniformity  of  practice  on  a  point  so  important  to  the 
community  as  well  as  the  profession  —  and  they  concur  with  me  in  saying 
that  by  the  true  construction  of  the  Code  an  injunction  can  not  be  granted  to 
stay  or  suspend  proceedings  under  the  statute  for  recovering  summary  pos- 
session of  houses  or  lands. 
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A  county  judge  has  power,  under  §  401  of  the  Code  to  make  an  order  staying 
proceedings  on  a  judgment  entered  upon  a  report  of  referees,  but  none  to 
stay  proceedings  after  verdict.  This  section  evidently  intended  to  restrict 
the  word  "  verdict "  to  the  finding  of  a  jury. 

On  appeal  from  a  judgment,  section  348  of  the  Code,  after  giving  the  appeal, 
says,  "such  an  appeal,  however,  does  not  stay  the  proceedings,  unless 
security  be  given  as  upon  an  appeal  to  the  Court  of  Appeals,  or  unless  the 
court  or  a  judge  thereof  so  order,  which  order  may  be  made  upon  such  terms 
as  to  security  or  otherwise,  as  may  be  just,  such  security  not  to  exceed  the 
amount  required  on  an  appeal  to  the  Court  of  Appeals."  Now  a  county 
judge  has  not  authority  to  make  an  order  directing  what  security  shall  be 
given  in  an  action  in  the  Supreme  Court. 

And  a  judge  of  this  court  on  making  such  an  order  upon  a  judgment  entered 
upon  a  report  of  referees,  should  be  presented  with  the  report,  and  the  ex- 
ceptions, and  the  case  if  one  has  been  made,  in  order  to  decide  whether  there 
is  probable  cause  for  review,  $c. 

Monroe  General  Term,  January  1853.  Motion  to  vacate 
order  to  stay  proceedings.  The  action  was  noticed  for  trial 
and  placed  upon  the  calendar  at  the  Circuit  Court  held  in  the 
county  of  Livingston  in  October  1852,  when  it  was  referred  by 
consent  to  Scott  Lord,  county  judge  of  that  county,  as  sole  re- 
feree, to  hear  and  decide  the  action.  A  trial  was  afterwards 
had  before  the  referee,  who  reported  in  favor  of  the  plaintiffs; 
upon  which  judgment  was  entered  for  $580*14,  damages  and 
costs,  and  an  execution  issued  thereon  to  the  sheriff  of  Living- 
ston county. 

The  defendants'  attorney  in  due  time  filed  and  served  ex- 
ceptions, and  within  the  time  allowed  by  law,  gave  notice  of 
appeal  to  the  general  term.  On  the  10th  day  of  December  1852, 
the  county  judge  of  Livingston  county,  on  application  of  defend- 
ants' attorney,  made  an  order,  which,  after  reciting  that  the 
defendants  had  duly  appealed,  &c.,  proceeded  as  follows:  "  Now, 
therefore,  let  the  defendant  George  C.  Spencer,  together  with 
one  surety  who  shall  justify  pursuant  to  the  Code  of  Procedure, 
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and  the  rules  of  this  court  in  such  case  made  and  provided,  ex- 
ecute an  undertaking  to  said  plaintiffs,  to  the  effect  provided  by 
section  335  of  the  Code  of  Procedure,  and  let  such  undertaking 
be  acknowledged  and  filed  and  notice  thereof  given  to  said 
plaintiffs'  attorney  by  mail  within  ten  days  from  the  date  of  this 
order;  and  it  is  ordered  that  the  said  plaintiffs  show  cause  before 
me  at  my  office  in  Geneseo,  on  the  29th  day  of  December  1852, 
at  10  o'clock  A.  M.,  why  all  further  proceedings  by  and  on  the 
part  of  the  plaintiffs  on  the  judgment  and  execution  in  this  cause 
(except  the  prosecution  of  said  appeal)  should  not  be  stayed 
until  the  hearing  and  final  determination  of  said  appeal,  and 
judgment  thereon  by  said  court;  and  in  the  mean  time,  let  all 
further  proceedings  by  or  on  the  part  of  the  said  plaintiffs,  on 
the  judgment  and  execution  in  this  action  be  stayed,  and  let  a 
copy  of  this  order  be  served  forthwith  by  mail  on  the  plaintiffs' 
attorney  in  this  action,  and  on  the  said  sheriff,  or  his  deputy, 
having  the  execution  issued  in  this  cause." 

It  does  not  appear  that  any  further  order  was  made  by  the 
county  judge.  The  defendant  Geo.  C.  Spencer,  gave  the  under- 
taking pursuant  to  the  directions  of  the  order  of  the  county  judge. 
The  notice  of  this  motion  is  for  a  rule  or  order  setting  aside  the 
said  order  granted  by  the  county  judge,  and  all  proceedings  in 
pursuance  thereof,  "  on  the  ground  that  the  county  judgp  had  no 
power  to  grant  said  order,  except  that  portion  staying  the  pro- 
ceedings on  the  part  of  the  plaintiff  for  twenty  days." 

S.  MATHEWS,  for  Plaintiff's. 

S.  H.  NORTHROP,  for  Defendants. 

WELLES,  Justice. — I  think  the  county  judge  had  power  to 
make  the  order  staying  proceedings  on  the  judgment. 

Section  401  of  the  Code  declares  that  "orders  made  out  of 
court  without  notice,  may  be  made  by  any  judge  of  the  court,  in 
any  part  of  the  state;  and  they  may  also  be  made  by  a  county 
judge  of  the  county  where  the  action  is  triable,  except  to 
stay  proceedings  after  verdict."  This  was  not  the  case  of  a  ver- 
dict, but  of  a  report  of  a  referee  and  judgment  thereon.  Although 
the  word  verdict,  in  a  philological  sense,  embraces  the  idea  of  the 
finding  of  a  referee  as  well  as  of  a  jury  upon  the  question  of 
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fact  submitted,  yet  as  used  in  the  Code,  and  in  a  legal  sense 
generally,  it  is  understood  to  be  the  determination  of  a  jury, 
upon  the  matters  of  fact  in  issue  in  a  cause,  upon  the  evidence 
(Bur rill's  Law  Diet.,  Verdict;  Code,  §260).  That  the  mean- 
ing of  the  word,  as  used  in  §401,  was  intended  to  be  restricted  to 
the  finding  of  a  jury,  is  evident,  for  the  reason  that  by  the  former 
practice,  and  afterwards  by  statute,  a  judge  of  county  courts  of 
the  degree  of  counsellor  of  the  Supreme  Court,  or  a  Supreme 
Court  Commissioner,  had  not  the  power  to  stay  proceedings  on 
a  verdict  in  a  suit  in  the  Supreme  Court  (Sess.  L.  of  1825.  ch. 
220,  §4;  2  R.  S.  20,  §  280).  The  theory  was,  and  I  suppose 
is  still,  that  where  an  action  had  been  tried,  and  a  verdict  ob- 
tained, under  the  direction  of  a  justice  of  the  Supreme  Court  or 
circuit  judge,  no  functionary  of  a  lower  grade  than  those  ought 
to  be  allowed  to  prevent  the  successful  party  from  proceeding  to 
obtain  the  effect  of  his  verdict.  Where  a  party  wishes  to  review 
the  proceedings  at  the  trial,  and  to  stay  his  adversary  in  the  mean 
time,  application  for  such  stay  should  be  made  to  the  justice 
before  whom  the  trial  was  had,  except  under  very  special  cir- 
cumstances. But  these  reasons  are  not  supposed  to  apply  to  the 
case  of  a  report  of  a  referee. 

But  that  portion  of  the  order  of  the  county  judge  in  this  case, 
which  directed  what  kind  of  an  undertaking  should  be  given  by 
the  appellant,  was  wholly  unauthorized  and  inoperative.  Sec- 
tion 348  of  the  Code,  after  giving  the  appeal,  declares  as  follows: 
"  such  an  appeal,  however,  does  not  stay  the  proceedings,  unless 
security  be  given  as  upon  an  appeal  to  the  court  of  appeals, 
or  unless  the  court  or  a  judge  thereof  so  order,  which  order  may 
be  made  upon  such  terms  as  to  security  or  otherwise,  as  may  be 
just,  such  security  not  to  exceed  the  amount  required  on  an  ap- 
peal to  the  court  of  appeals."  Here,  provision  is  made  for 
staying  proceedings  by  the  appeal,  by  an  order,  without  security, 
or  with  different,  or  less  security  than  is  required  where  no  order 
is  made.  But  a  county  judge  can  not  make  such  order,  in  an 
action  in  the  Supreme  Court.  The  expression,  "  or  unless  the 
court  or  a  judge  thereof  so  order,"  refers  to  the  court  in  which 
the  judgment  appealed  from  was  obtained,  or  a  judge  of  that 
court.  If  the  county  judge  had  proceeded  on  the  return  of  this 
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order  to  show  cause,  and  had  ordered  the  appeal  to  operate  as  a 
stay  of  proceedings,  it  would  have  been  a  nullity,  and  the  plaint- 
iffs might  have  disregarded  it.  If  the  appellant  gives  the 
security  prescribed  by  §348,  the  appeal  operates  as  a  stay  of 
proceedings,  without  an  order.  If  he  does  not  give  such  security, 
the  plaintiff  or  prevailing  party  may  proceed  to  the  collection  of 
his  judgment,  unless  the  court  in  which  it  was  rendered,  or  a 
judge  thereof,  order  the  appeal  to  operate  as  a  stay  of  proceed- 
ings. 

In  this  case  however,  that  part  of  the  order  in  question  which 
I  am  asked  to  vacate,  was  temporary,  and  has  expired  by  its  own 
limitation.  It  was  an  order  to  show  cause  merely,  and  nothing 
appears  to  have  been  done  in  pursuance  of  it,  and  of  course  does 
not  affect  the  plaintiffs  proceedings,  or  stay  him  in  having 
execution  of  his  judgment,  and  there  is  nothing,  consequently, 
to  set  aside  or  vacate.  The  motion  is  therefore  denied,  but  with- 
out costs. 

I  am  asked  now  to  make  the  necessary  order  to  stay  the 
plaintiffs'  proceedings  until  the  determination  of  the  appeal. 
This  I  can  not  do  on  the  papers  before  me.  The  report  of  the 
referee,  with  the  execeptions  thereto,  and  the  case,  if  one  has 
been  made,  should  be  presented,  in  order  that  it  may  be  seen 
•whether  there  is  probable  cause  for  reviewing  the  decision  of 
the  referee.  And  if  there  is  reason  for  accepting  one  surety  in- 
stead of  two,  as  the  Code  requires,  or  otherwise  dispensing  with 
the  requirements  of  §  348,  it  should  be  made  to  appear. 
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COURT  OF  APPEALS. 

HIRAM  P.  HASTINGS,  respondent,  agt.  WM.  McKiNLEY  AND  ANOTHER, 

appellants. 

Where  a  party  in  a  cause  dies  after  the  return  is  filed  in  this  court,  the  court, 
having  obtained  jurisdiction,  has  the  power  to  allow  his  legal  representatives 
to  be  substituted. 

It  *eewi«,  that  section  121  of  the  Code  does  not  apply  to  this  court,     • 

June  Term,  1853.  The  respondent  in  this  cause  since  the  filing 
of  the  return  in  this  court  has  died.  His  executrix  now  applies  to 
be  made  a  party  to  the  appeal  and  it  is  objected,  1.  That  this 
application  must  be  made  in  the  court  below,  &c. 

2.  That  it  does  not  appear  that  respondent's  death  has 
occurred  within  one  year  and  so  relief  can  be  had  only  on  sup- 
plemental complaint. 

N.  HILL,  Jr.,  for  Motion. 
JAMES  EDWARDS,  opposkd. 

By  the  Court,  JOHNSON,  J. — This  court  having  jurisdiction  to 
review  the  judgment  below  and  having  obtained  possession  of 
the  cause,  must  in  the  nature  of  things  possess  all  such  powers  as 
are  necessary  to  render  that  jurisdiction  effectual.  Among 
other  powers  thus  necessary  is  that  of  determining  what  par- 
ties ought  to  be  before  the  court,  and  in  case  of  any  defect 
arising  after  jurisdiction  is  acquired,  of  remedying  that  defect; 
section  121  of  the  Code  seems  not  to  have  been  intended  to  apply 
in  terms  to  this  court,  for  it  is  difficult  to  see  how  in  any  case  a 
supplemental  complaint  could  be  an  appropriate  method  of 
bringing  in  new  parties  here. 

Section  469  of  the  Code  continues  in  force  the  practice  of  the 
courts,  where  that  practice  was  not  inconsistent  with  the  pro- 
visions of  the  Code;  under  this  provision  I  think  the  former 
practice  of  the  Court  for  the  Correction  of  Errors  must  govern 
where  neither  the  rules  of  this  court  nor  the  provisions  of  the 
Code  are  inconsistent  therewith. 
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Rogers  vs.  Paterson  (4  Paige  413)  shows  that  in  that  court, 
where  an  abatement  occurred  after  that  court  became  possessed 
of  the  cause,  the  representatives  of  the  deceased  party  might  ap- 
ply by  petition  for  an  order  that  the  appeal  should  stand  revived  in 
their  names;  and  that  mode  of  procedure  is  most  convenient  and 
most  in  harmony  with  the  practice  pointed  out  in  the  Code  for 
the  revival  of  suits  in  the  court  of  original  jurisdiction.  We 
might  perhaps  proceed  to  hear  the  cause  and  render  judgment  as 
of  a  time  prior  to  the  death  of  the  respondent,  leaving  the  revivor 
to  take  place  in  the  court  below  after  one  judgment  shall  be  re- 
mitted, but  we  are  satisfied  that  the  course  before  pointed  out 
is  most  convenient  and  will  best  insure  the  protection  of  the 
rights  of  all  the  parties  in  interest. 

The  motion  should  be  granted  but  without  costs  (see  also  Mil- 
ler agt.  Gunn,  7  How.  P.  R.  159). 


SUPERIOR  COURT. 
BROWN  AND  ANOTHER  agt.  BRADSHAW. 

Where  a  cause  involves  the  examination  of  a  long  account,  it  is  no  objection 
to  a  motion  for  a  reference  that  it  had  once  been  tried  by  a  jury. 

November  1852.  A  new  trial  was  granted  in  this  case  at  the 
last  October  term,  and  the  defendant,  upon  the  ground  that  it 
involved  the  examination  of  a  long  account,  now  moved  for  a 
reference.  It  was  objected  that  as  the  cause  had  once  been  tried  by 
a  jury,  and  no  objection  to  the  items  of  the  account  had  then  been 
made,  the  motion  was  too  late.  The  judges  consulted  by  EMMET, 
J.,  were  all  of  opinion  that  there  was  no  force  in  the  objection, 
since  if  the  motion  were  denied  it  might  be  renewed  upon  the 
trial,  and  unless  the  account  was  then  admitted  it  would  be  the 
duty  of  the  judge  to  grant  it.  Under  the  pleadings,  the  defend- 
ant had  a  right  to  require  each  item  in  the  account  to  be  proved, 
and  he  was  not  precluded  from  demanding  this  proof  by  the  course 
on  the  former  trial. 

EMMET,  J.,  accordingly  granted  the  motion. 
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SUPREME  COURT. 

GETTY  agt.  THE  HUDSON  RIVER  RAIL  ROAD  COMPANY. 

BASSETT  agt.  THE  SAME.     DUBOIS  agt.  THE  SAME. 


The  167th  section  of  the  Code  imposes  upon  the  party  who  would  unite 
several  causes  of  action  in  the  same  complaint  that  they  be  separately  stated* 
Where  this  requirement  is  disregarded,  the  plaintiff  can  not  defend  his  com- 
plaint against  a  demurrer  founded  upon  the  improper  union  of  several  causes 
of  action,  by  showing  they  were  such  as,  by  the  provisions  of  the  167th 
section,  he  was  authorized  to  unite  in  the  same  complaint. 

Where  the  complaint  contained  allegations,  mingled  and  connected  together, 
constituting  three  distinct  grounds  upon  which  the  plaintiff  relied  to  sustain 
a  recovery,  each  involving  a  legal  question  distinct  from  the  others,  held. 
that  the  defendants  had  a  right  to  have  these  distinct  and  independent  grounds 
of  action  separately  stated,  so  that  by  answer  or  demurrer  they  could  present 
the  appropriate  defence  to  each,  they  being  such  causes  of  action  as  might 
be  lawfully  united. 

Six  grounds  of  demurrer  are  specified  in  the  Code.  It  is  enough  to  authorize 
a  demurrer  that  any  one  of  these  objections  appear  upon  the  face  of  the  com- 
plaint. The  demurrer  must  specify  distinctly  upon  which  of  the  several 
grounds  of  objection  which  justify  this  pleading,  the  party  relies. 

If  the  ground  of  objection,  stated  in  the  demurrer,  is,  in  substance,  any  one 
of  those  specified  in  the  1  44th  section  of  the  Code,  it  is  good  as  a  plead- 
ing. 

Except  in  reference  to  the  alleged  want  of  jurisdiction  (whether  of  the  person 
or  the  subject  matter),  or  a  defect  of  parties  (plaintiff,  or  defendant),  all 
grounds  of  demurrer  may  be  properly  stated  in  the  very  words  of  the  statute. 
(This  agrees  with  Durkee  agt.  the  Saratoga  and  Wash.  R.  R.  Co.,  4  How. 
P.  R.  171  5  Swift  agt.  DeWitt,  3  id.  280;  Hyde  agt.  Conrad,  5  id.  361, 
and  is  adverse  to  Purdy  agt.  Carpenter,  6  id.  361.) 

A  demurrer  is  only  appropriate  when  the  ground  of  objection  appears  on  the 
face  of  the  pleading. 

Columbia  Special  Term,  October  1852.  Demurrer.  The 
complaint  in  each  of  these  actions,  states  that  the  plaintiff  is  the 
owner  of  a  farm  in  the  town  of  Greenport,  adjoining  the  Hudson 
river,  and  upon  a  bay  in  that  river;  that  by  virtue  of  his  owner- 
ship and  possession  of  his  farm,  thus  fronting  upon  the  river,  he 
had  been,  and  still  was,  entitled  to  the  free  and  unobstructed 
use  of  the  river  as  a  highway  to  and  from  his  farm,  and  the  free 
VOL.  VIII.  23 
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and  unobstructed  navigation  of  the  river  and  all  parts  thereof. 
Yet  the  defendants,  wrongfully  intending  to  injure  the  plaintiff, 
had  entered  upon  the  river,  and  in  constructing  their  rail  road, 
had  created  a  continuous  line  of  obstruction  between  the  channel 
of  tne  river  and  low  water  mark,  extending  entirely  across  the 
bay  from  main  land  to  main  land;  by  means  whereof  the  plaintiff 
is  greatly  injured  and  cut  off  from  the  navigation  of  the  river. 

It  is  further  alleged,  that  by  means  of  the  obstruction,  the 
plaintiff  is  deprived  of  the  use  of  the  bay  as  a  means  of  access  to 
and  from  his  farm  when  the  river  is  frozen  over. 

It  is  further  alleged,  that,  by  the  15th  section  of  the  act  in- 
corporating the  defendants,  it  is  provided  that  they  shall  construct 
such  bridges  as  may  be  necessary  to  provide  for  the  free  passage 
of  such  vessels  and  boats  as  could  then  pass  from  the  river  into 
the  bays  that  might  be  crossed  in  the  construction  of  their  rail 
road,  and  yet,  although  the  plaintiff's  farm  lies  upon  such  a  bay, 
into  which  vessels  had  before  passed  and  could  yet  pass,  but  for 
the  obstruction  erected  by  the  defendants,  the  defendants  have 
not  constructed  such  bridge  or  bridges  as  are  necessary  to  pro- 
vide for  the  free  passage  of  such  vessels  and  boats  as  had  before 
and  still  could  pass  into  the  bay,  to  the  great  damage  of  the 
plaintiff. 

It  is  also  alleged,  that  by  the  16th  section  of  the  same  act,  it 
is  provided  that  in  cases  where  the  rail  road  intersects  the  lands 
of  individuals,  or  passes  between  such  lands  and  the  usual  place 
of  access  to  the  river,  and  can  not  be  conveniently  crossed  by 
reason  of  high  embankment,  deep  cuts  or  otherwise,  the  defend- 
ants should,  at  their  own  expense,  construct  and  sustain  con- 
venient passes  or  roads  across  or  under  the  rail  road,  for  the 
passage  of  persons,  cattle,  carriages  and  teams,  for  the  purpose 
of  farming  or  managing  such  lands  and  giving  them  their  usual 
access  to  the  river;  and  that  although  the  plaintiff's  farm  lies 
upon  a  bay  of  the  river,  and  the  rail  road  passes  between  the 
farm  and  the  usual  and  only  place  of  access  to  the  river,  and  can 
not  be  conveniently  crossed,  #c.,  the  defendants  have  not  con- 
structed any  passes,  &c.,  to  the  great  damage  of  the  plaintiff. 

Some  other  allegations  are  contained  in  each  complaint  which 
are  not  common  to  all,  but  as  they  are  not  involved  in  the  ques- 
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tions  discussed  in  the  opinion  of  the  court,  it  is  unnecessary  to 
state  them. 

The  relief  sought  by  the  plaintiffs  was  that  the  defendants 
might  be  ordered  and  adjudged  to  construct,  at  their  own  expense, 
and  to  maintain  convenient  passes  or  roads  across  their  rail  road, 
as  required  by  the  16th  section  of  their  act  of  incorporation;  that 
they  might  also  be  ordered  and  adjudged  to  construct  forthwith 
such  a  bridge  as  is  required  by  the  15th  section  of  the  act;  and 
also  that  they  might  be  compelled  to  pay  to  the  plaintiffs,  severally, 
the  damages  sustained  by  them  in  the  premises. 

The  defendants  demurred  to  the  complaint.  The  grounds  of 
demurrer  are  sufficiently  noticed  in  the  opinion  of  the  court. 

H.  HOGEBOOM,  for  Plaintiff's. 
J.  SUTHERLAND,  for  Defendants. 

HARRIS,  Justice. — A  complaint  is  to  contain  a  statement  of 
the  facts  which  constitute  a  single  cause  of  action  (Benedict  agt. 
Seymour,  6  How.  Pr.  R.  298).  This  is  the  general  rule.  The 
167th  section  of  the  Code  makes  certain  exceptions  to  this 
general  rule.  It  authorizes  two  or  more  causes  of  action,  in 
certain  specified  cases,  and  under  certain  restrictions,  to  be  united 
in  the  same  complaint.  Where  a  complaint  contains  matter  not 
relating  to  the  cause  of  action  upon  which  the  plaintiff  relies,  it 
may  be  struck  out  as  irrelevant  or  redundant  Where  the  mat- 
ters thus  stated  constitute  a  distinct  cause  of  action,  so  that,  in 
fact,  two  distinct  causes  of  action  are  set  forth,  the  defendant 
may  demur,  upon  the  ground  that  several  causes  of  action  have 
been  improperly  united,  unless  the  pleader  has  brought  his  case 
within  the  provisions  of  the  167th  section.  Prominent  among 
the  conditions  which  this  section  imposes  upon  the  party  who 
would  unite  several  causes  of  action  in  the  same  complaint  is, 
the  requirement  that  such  causes  of  action  shall  be  separately 
stated.  Where  this  requirement  is  disregarded,  the  plaintiff  can 
not  defend  his  complaint  against  a  demurrer  founded  upon  the 
improper  union  of  several  causes  of  action,  by  showing  that  they 
were  such  as,  by  the  provisions  of  the  167th  section,  he  was 
authorized  to  unite  in  the  same  complaint.  That  this  is  so,  has, 
I  think,  been  clearly  shown  by  Mr.  Justice  WILLARD,  in  Durkee 
agt.  The  Saratoga  and  Washington  Rail  Road  Co.  (4  How.  Pr. 
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R.  -226',  see  also  Pike  agt.  Van  Wormer,  5  How.  Pr.  R.  171). 
Whenever  two  or  more  causes  of  action  are  found  in  the  same 
complaint,  it  is  liable  to  a  demurrer,  unless  all  the  causes  of 
action  so  united  belong  to  some  one  of  the  classes  of  actions 
specified  in  the  167th  section,  and  are  set  forth  in  the  manner 
there  prescribed. 

As  I  understand  the  complaints  in  these  actions,  they  each 
contain  three  distinct  ground?  upon  which  the  plaintiffs  rely  to 
sustain  a  recovery;  first,  the  erection  of  a  continuous  line  of 
embankment  between  the  plaintiff's  farm  and  the  channel  of  the 
river,  whereby  they  are  deprived  of  the  use  and  navigation  of  the 
river,  and  in  consequence  of  which  they  have  sustained  damage, 
&c.;  then,  the  omission  of  the  defendants  to  construct  such  a 
bridge  as  is  necessary  to  provide  ior  the  free  passage  of  vessels 
from  the  river  into  the  bay,  whereby  the  plaintiffs  have  also 
sustained  damage,  and  lastly,  the  omission  of  the  defendants  to 
construct  any  passes  or  roads  across  their  rail  road,  for  the  pass- 
age of  persons,  cattle,  carriages  and  teams,  for  the  purpose  of 
enabling  the  plaintiffs  to  farm  and  manage  their  lands.  I  do 
not  now  propose  to  inquire  whether  all  or  any  of  these  causes 
of  action,  if  sustained  by  proof,  would  entitle  the  plaintiffs  to 
recover.  I  am  now  regarding  the  allegations  solely  in  reference 
to  the  character  and  sufficiency  of  the  complaint  as  a  pleading. 
Assuming  that  the  plaintiffs  are  right  in  making  these  allegations, 
they  should  have  been  set  forth  as  three  separate  causes  of  action. 
Each  involves  a  legal  question  distinct  from  the  others.  Neither 
one  is  dependent  upon  either  of  the  others.  The  defendants  had 
the  right  to  have  these  distinct  and  independent  grounds  of  action 
so  stated  as  that  by  answer  or  demurrer,  as  they  should  be  ad- 
vised, they  could  present  the  appropriate  defence  to  each.  Now, 
the  three  causes  of  action  are  so  mingled  and  connected  together 
that  the  defendants  have  no  alternative  but  to  answer  the  whole, 
or  demur  to  the  whole.  Had  they  been  presented  as  distinct 
causes  of  action,  it  is  not  unlikely  that  the  defendants  might 
have  demurred  to  the  first  and  last,  on  the  ground  that  a  sufficient 
cause  of  action  was  not  stated.  I  say,  to  the  Jirst,  because  I 
think  the  question  which  that  involves  is  settled  by  the  very  able 
opinion  of  Mr.  Justice  BARCULO,  in  Gould  vs.  The  same  defend- 
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ants  (12  Barb.  616),  and  to  the  last,  because  it  seems  very 
questionable  whether  the  16th  section  of  the  act  referred  to  in 
the  complaint,  has  any  application  to  a  case  like  that  stated  by 
the  plaintiff.  On  the  other  hand,  it  may  well  be,  that  the  omis- 
sion of  the  defendants  to  provide  a  passage  for  vessels  to  enter 
the  bay  adjoining  the  plaintiffs'  land,  would  give  them  a  right 
of  action.  According  to  the  allegations  in  the  complaint  it  was 
a  duty  which  the  act  which  gave  them  existence  imposed  upon 
the  defendants.  It  is  very  likely,  therefore,  that  the  defendants, 
instead  of  demurring  to  this  cause  of  action,  would  have  preferred 
to  answer  it,  either  by  controverting  the  allegations,  or  setting 
up  new  matter  in  avoidance.  At  any  rate  they  had  a  right  to 
have  the  several  causes  of  action  so  stated  that  they  could  safely 
answer  them  separately. 

I  do  not  think  the  causes  of  action  are  such  that  they  might 
not  lawfully  be  united  in  the  same  action.  Assuming  that  the 
plaintiffs  can  maintain  an  action  for  each  of  the  several  griev- 
ances of  which  they  complain,  I  think  they  may  all  be  considered 
as  having  arisen  out  of  "  the  same  transaction;"  or  at  least,  as  so 
far  "  connected  with  the  same  subject  of  action,"  as  to  authorize 
their  being  united  in  the  same  suit,  under  the  first  subdivision  of 
the  167th  section.  I  am  inclined  to  think  they  all  belong  to  the 
third  class  also;  but  whether  they  do  or  not,  it  is  not  material 
to  determine,  for  it  is  enough  that  they  all  belong  to  any  one  of 
the  classes  specified. 

The  demurrers  in  these  cases,  instead  of  being  such  plead- 
ings as  are  contemplated  by  the  Code,  contain  the  defendants' 
argument  in  support  of  their  objections.  Five  grounds  of  de- 
murrer, or  rather,  Jive  points  are  stated ;  some  of  which  are  again 
subdivided  into  several  subordinate  points;  the  whole  occupying 
ten  folios.  The  first  two  points,  with  their  subdivisions,  are  the 
same  stated  in  the  report  of  Gould  vs.  The  Hudson  River  Rail 
Road  Co.,  above  cited.  So  great  elaborateness  was,  to  say  the 
least,  quite  unnecessary 

Six  grounds  of  demurrer  are  specified  in  the  Code.  It  is 
enough  to  authorize  a  demurrer  that  any  one  of  these  objections 
appears  upon  the  face  of  the  complaint.  But  the  demurrer  must 
not  be  general.  It  must  specify  distinctly  upon  which  of  the 
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several  grounds  of  objection  \\hich  justify  this  plead  ing,  the  party 
relies.  No  legislative  requirement  goes  beyond  this.  If  the 
ground  of  objection,  as  stated  in  the  demurrer,  is,  in  substance, 
any  one  of  those  specified  in  the  144th  section,  I  suppose  it  is 
good  as  a  pleading.  In  some  instances,  two  distinct  grounds  of 
demurrer  are  embraced  in  one  of  the  subdivisions  of  the  section 
mentioned.  Thus,  the  defendant  is  authorized  to  demur  when 
it  appears  "  that  the  court  has  no  jurisdiction  of  the  person  of  the 
defendant,  or  the  subject  of  the  action."  In  a  demurrer  for  want 
of  jurisdiction  it  would,  undoubtedly,  be  necessary  for  the  defend- 
ant to  state  whether  the  alleged  want  of  jurisdiction  related  to 
the  "  person  of  the  defendant,"  or  "  the  subject  of  the  action." 
So,  when  the  defendant  demurs  on  the  ground  that  it  appears  on 
the  face  of  the  complaint  that  there  is  a  defect  of  parties,  plaintiff 
or  defendant,  he  should  state  whether  it  is  a  defect  of  parties 
plaintiff,  or  parties  defendant,  upon  which  he  relies.  But,  in 
respect  to  the  other  grounds  of  demurrer,  I  do  not  understand  that 
any  thing  more  is  required  than  to  state  the  objection  in  the  very 
words  of  the  statute.  What  more  should  a  party  demurring  be 
required  to  state  than  that  it  appears  upon  the  face  of  the  plaint- 
iff's pleading,  that  he  "  has  not  legal  capacity  to  sue,"  or  "that 
there  is  another  action  pending  bet  ween  the  same  parties  for  the 
same  cause,"  or  "  that  several  causes  of  action  are  improperly 
united,"  or  that  a  cause  of  action  is  not  stated?  Whatever  else 
is  said,  must  be  matter  of  argument,  to  show  that  the  party  de- 
murring is  right  in  making  the  allegation.  No  system  of  pleading 
ever  required  this.  "  It  would  lead  to  great  prolixity,  in  many 
cases,"  said  WILLARD,  J  ,  in  Durkee  agt.  The  Saratoga  and  Wash- 
ington Rail  Road  Co.,  above  cited,  "  if  the  reasons  for  saying 
that  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  were  required  to  be  set  forth.  A  demurrer  would 
assume  the  form  of  a  brief  for  counsel,  rather  than  a  pleading." 
The  case  in  hand  furnishes  a  forcible  illustration  of  the  Jruth  of 
this  remark  (see  also  Swift  agt.  DeWitt,  3  Howard.  280;  Hyde 
agt.  Conrad,  5  id.  112). 

In  Purdy  agt.  Carpenter  (6  How.  Pr.  R.  361),  it  was  held 
that  a  demurrer,  like  those  which  had  been  sustained  in  the  cases 
above  cited,  did  not  satisfy  the  requirements  of  the  Code.  This 
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is  the  only  case  with  which  I  have  met  which  advocates  the 
necessity  of  incorporating  in  a  demurrer  the  points  and  argument 
upon  which  the  party  relies  to  sustain  his  demurrer  upon  the  trial. 
Since  this  decision,  the  pleader  has  not  felt  himself  safe  in  merely 
stating  the  grounds  of  demurrer,  but,  uncertain  how  the  question 
would  finally  be  settled,  he  has,  in  many  instances,  as  in  this, 
transferred  his  entire  brief  to  his  demurrer.  The  result  is,  that 
instead  of  "  simplifying  "  this  kind  of  pleading,  it  is  rendered 
difficult  and  complicated.  It  often  happens,  as  here,  that  it  is 
no  easy  matter  to  glean  from  the  multitude  of  points  and  argu- 
ments found  in  the  demurrer,  what  are  the  real  points  upon  which 
the  party  relies.  Such  pleading  is,  it  seems  to  me,  greatly  to  be 
deprecated. 

In  the  premises  stated  by  Mr.  Justice  BARCULO,  in  the  learned 
opinion  to  which  I  have  referred,  and  in  much  of  his  argument 
I  fully  concur j  but  I  can  not  agree  that  his  conclusions  are  sus- 
tained by  his  premises  or  his  argument.  I  agree  that  there  is 
now  no  such  thing  as  a  general  demurrer.  I  agree,  too,  that  the 
Code  now  requires,  what  was  required  by  the  rules  of  1847,  that 
the  party  demurring  should  "  briefly  but  plainly  specify  the  ob- 
jections upon  which  he  intends  to  rely  on  the  argument."  But 
I  can  not  doubt  that  this  requirement  is  satisfied  by  "  distinctly 
specifying "  upon  which  of  the  several  grounds  of  demurrer 
enumerated  in  the  144th  section  the  party  relies.  When  he  thus 
distinctly  specifies  one  or  more  of  such  grounds,  he  precludes 
himself  from  taking,  up  m  the  argument  of  the  demurrer,  any 
other  objection.  This,  I  suppose,  was  what  was  intended  by  the 
145th  section,  The  party,  to  whose  pleading  the  demurrer  is 
taken,  is  thus  apprised  of  the  precise  ground  of  objection. 

It  is  not  to  be  Jorgotten  that  a  demurrer  is  only  appropriate 
when  the  ground  of  objection  appears  on  the  face  of  the  pleading. 
Can  it  be,  that  a  party  demurring  upon  the  ground  that  it  appears 
by  the  plaintiff's  own  showing  that  the  court  has  no  jurisdiction 
of  the  person  of  the  defendant,  must  go  farther  and  present 
reasons  and  arguments  to  maintain  his  objection?  If  it  appear 
that  the  plaintiff  is  a  feme  covert,  suing  without  a  next  friend, 
is  it  not  eno'igh  to  say,  as  the  ground  of  demurrer,  "  that  the 
plaintiff  has  not  legal  capacity  to  sue?"  And  so,  when,  passing 
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by  all  the  other  grounds  of  demurrer,  the  party  declares  that  he 
will  rely  alone  on  the  fact  that,  assuming  all  the  plaintiff's 
allegations  to  be  true,  they  do  not  give  him  a  right  of  action, 
can  he  be  required  to  go  further  and  specify  how  he  expects  to 
maintain  this  position?  Certainly,  no  great  hardship  can  result 
from  this  "  brief  but  plain "  specification  of  the  ground  of 
objection  upon  which  the  party  demurring  relies.  The  plaintiff 
is  made  to  know,  that  it  will  be  insisted  that  he  has  not  stated  a 
cause  of  action.  All  he  has  to  do  is  to  prepare  himself  to  main- 
tain that  his  complaint  is  sufficient  in  this  respecf.  I  am  not 
aware  that  under  the  former  practice  requiring  demurrers  to  be 
special,  any  more  specific  or  distinct  statement  of  the  ground  of 
demurrer  was  required.  Nor  am  I  ready  1o  admit  that,  in  this 
respect,  that  system  "  which  had  been  tried,  and  which  worked 
well,"  has  been  abandoned.  The  grounds  of  demurrer  have  been 
changed,  but  the  mode  of  stating  such  grounds  has  not  been 
changed. 

If  I  am  right  in  these  views,  it  will  be  seen  that  "  section  145 
does  not  become  a  dead  letter  by  tolerating  this  mode  of  demur- 
ring." Both  sections  have  their  appropriate  office.  The  144th 
section  declares  what  are  valid  grounds  of  demurrer.  The  145th 
requires  the  party  demurring  distinctly  to  specify  upon  which 
of  these  grounds  he  means  to  rely;  thus,  negatively,  disclaiming 
all  other  grounds  of  objection. 

I  might  have  disposed  of  this  case  without  entering  upon  this 
discussion,  but  I  have  thought  it  might  be  worth  while  to  make 
these  suggestions,  in  the  hope  that  they  might  tend  to  the  early 
settlement  of  a  question  which,  as  the  decisions  now  stand,  can 
but  perplex  and  embarrass  the  profession  as  well  as  judges.  Nor 
will  I  deny  that  I  have  been  actuated  by  the  further  hope,  that 
the  question  would  be  so  settled  as  to  save  this  branch  of  our 
present  system  of  pleadings  from  the  difficulty  and  uncertainty 
which,  it  seems  to  me,  would  inevitably  attend  the  establishment 
of  the  views  presented  in  the  very  able  opinion  to  which  I  have 
referred.  For,  if  those  views  are  to  prevail,  what  pleader  can 
know,  until  he  learns  the  peculiarities  of  the  judge  who  is  to 
decide  upon  the  question,  whether  or  not  he  has  "pointed  out" 
with  sufficient  distinctness  the  grounds  of  his  demurrer? 


NEW-YORK  PRACTICE  REPORTS.  185 

Hees  agt.  Snell  and  others. 


Judgment  must  be  rendered  for  the  defendants,  in  each  of  these 
cases,  upon  the  sole  ground  that  several  causes  of  action,  though 
such  as  might  be  joined  in  the  same  suit,  are  improperly  blended 
together  in  the  complaint.  The  plaintiffs  are  to  have  liberty  to 
amend  their  complaints,  upon  payment  of  the  costs  of  the  demur- 
rer, to  be  taxed  by  the  clerk  of  Columbia. 


SUPREME  COURT. 
HEES,  respondent,  agt.  SNELL  AND  OTHERS,  appellants. 

Where  sureties  on  appeal  justified  on  notice  to  the  respondent's  attorney,  who 
refused  to  attend  the  justification,  because  the  hour  for  which  notice  was 
given  had  gone  by  (the  delay  being  excused),  held,  on  affidavit  of  respondent 
that  the  sureties  were  irresponsible,  that  he  was  entitled  to  an  order  of  dis- 
missal of  the  appeal,  unless  the  appellant  served  a  new  notice  of  justification, 
and  the  sureties  justified  anew  in  pursuance  of  such  notice,  or  unless  new 
sureties  should  be  substituted  who  should  justify. 

Fulton  Special  Term,  September  1852.  Motion  to  dismiss 
appeal.  The  respondent,  Hees,  who  is  also  the  attorney,  swears 
that  the  last  day  fixed  for  the  justification  of  the  sureties,  on  the 
appeal  in  the  above  action,  was  on  the  2d  day  of  September  1852, 
at  10  o'clock  A.  M-,  before  Judge  BELDING,  at  his  office  in  Amster- 
dam, Montgomery  county.  That  the  evening  before,  he  was 
applied  to  by  Mr.  Ayres,  the  appellants'  attorney,  to  postpone  the 
time  of  justifying  until  the  3d  of  September  following;  that  he 
declined  so  to  do;  and  on  the  morning  of  the  2d,  repaired  to 
Amsterdam,  where  he  arrived  before  10  A.  M.,  and  remained  there, 
or  about  the  village,  until  2  o'clock  P.  M. ;  that  he  saw  Mr. 
Ayres  in  his  way,  and  supposed  he  was  going  to  attend  to  the 
justification.  That  Mr.  Ayres  and  the  sureties  not  appearing, 
he  left  the  place;  that  about  8  o'clock  in  the  evening  of  that  day, 
Ayres  called  upon  him  at  Port  Jackson,  about  half  a  mile  from 
the  office  of  Judge  BELDING,  and  informed  him  that  the  sureties 
were  at  Amsterdam  ready  to  justify,  and  requested  him  to  ac- 
company him  to  the  pudge's  office,  and  attend  the  justification. 
VOL.  VIII.  24 
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That  he  declined  then  attending  to  the  matter,  saying  that  he 
had  waited  nearly  ail  day,  and  that  he  had  other  engagements 
then  on  hand;  that  the  sureties  are  greatly  embarrassed  and 
irresponsible;  that  one  appeal  has  been  dismissed  with  $10  costs, 
which  have  not  yet  been  paid. 

Mr.  Ayres  in  his  affidavit  swears  that  on  the  9th  or  10th  of 
August  last,  he  served  the  notice  of  appeal;  that  on  the  evening 
of  the  17th,  as  he  was  starting  for  New  York,  he  received  notice 
of  exception  to  the  sufficiency  of  the  sureties;  that  on  the  morn- 
ing of  the  18th,  he  called  on  Mr.  Hees  to  give  him  notice  of 
justification,  and  there  being  some  misunderstanding  about  the 
day  of  service  of  notice  of  exception,  he  served  notice  of  justifica- 
tion for  the  23d  of  August.  That  on  the  22d  the  parties,  at  the 
request  of  Mr.  Hees,  postponed  the  justification,  by  an  endorse- 
ment on  the  notice,  to  the  26th.  That  Judge  BELUING  afterwards 
informed  him  he  should  not  be  at  home  on  the  26th,  and  he  pre- 
pared a  notice  of  justification  before  Judge  CADY,  and  after  several 
interviews  and  much  negotiation,  it  was  finally  agreed  to  have 
said  justification  before  Judge  BELDING,  on  the  2d  September 
following,  at  2  o'clock  P.  M.  That  he  and  one  of  the  sureties 
were  ready  to  start  by  the  cars  at  noon  from  Palatine  Bridge, 
near  which  all  the  parties  resided,  and  which  would  have  enabled 
them  to  arrive  at  Amsterdam  in  season;  but  the  other  of  the  sure- 
ties was  sick  and  could  not  be  ready  to  start  till  the  5  o'clock  train^ 
the  same  day,  which  brought  them  to  Amsterdam  in  about  half  an 
hour.  That  on  arriving  at  Amsterdam  he  immediately  went  to 
Port  Jackson,  a  short  distance  from  Amsterdam,  and  gave  per- 
sonal notice  to  Mr.  Hees  of  the  presence  of  the  sureties,  and 
requested  him  to  attend  the  justification,  which  he  declined  doing, 
alleging  for  reason  the  lateness  of  the  hour;  that  he  would  go  to 
accommodate  Mr.  Ayres,  but  as  Jacob  Cook  had  taken  the  burden 
of  this  prosecution,  he  did  not  deem  himself  bound  to,  and  would 
not  run  after  him.  That  he  then  returned  to  Judge  BELDING'S 
office,  and  the  sureties  justified.  That  the  papers  were  filed  next 
day  with  the  clerk  of  Montgomery  county,  and  notice  served. 
That  the  appeal  is  important,  as  the  judgment  in  the  court  below 
has  been  made  the  basis  of  a  redemption  of  a  valuable  lot  of  land 
worth  $4000. 
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A.  HEES,  for  Motion. 
A.  H.  AYRES,  Contra. 

C.  L.  ALLEN,  Justice. — There  has  been  some  misunderstanding 
between  the  parties  in  this  matter,  as  appears  by  the  affidavits 
presented  on  both  sides.  It  would  seem,  however,  that  the 
appeal  had  been  brought  and  that  every  attempt  to  have  the 
sureties  justify  had  been  made  in  good  faith.  The  excuse  is 
sufficient  that  the  sureties  did  not  appear  at  the  hour  fixed  upon 
on  the  last  day  appointed  for  justification  (2d  Sept.),  one  of  them 
being  sick  a'nd  unable  to  reach  Amsterdam  until  the  evening. 
On  their  arrival  there,  the  attorney  for  respondent,  who  was  in 
the  vicinity,  was  informed  of  the  fact,  and  requested  to  attend, 
which  he  declined,  alleging  that  the*  hour  was  past;  that  he  had 
other  business,  and  that  he  would  not  accommodate  Mr.  Cook. 

I  think  it  would  have  been  better  for  the  attorney  for  the 
respondent  to  have  attended  the  justification  at  that  time.  Both 
parties  have  been  quite  technical  in  their  practice,  and  do  not 
seem  to  have  been  disposed  to  be  very  accommodating  to  each 
other. 

As  the  respondent  did  not  attend,  however,  before  Judge  BELD- 
ING,  when  the  sureties  justified,  and  as  he  alleges  in  his  affidavit 
that  they  are  irresponsible,  I  shall  grant  the  motion  to  dismiss 
the  appeal,  unless  the  attorney  for  the  appellants  shall  within 
twenty  days  after  service  of  notice  of  this  order  serve  a  new 
notice  of  justification,  and  unless  the  sureties  justify  anew,  in 
pursuance  of  such  notice,  or  unless  new  sureties  be  substituted, 
who  shall  so  justify;  in  which  case  the  appeal  is  to  stand,  and 
neither  party  to  have  costs  of  this  motion. 

NOTE. — It  appearing  after  this  opinion  was  written,  that  the  affidavit  of  the 
appellants'  attorney  did  not  contain  the  jurat  or  signature  of  the  officer  before 
whom  it  was  sworn,  leave  was  granted  to  swear  to  the  affidavit  anew,  and  the 
appellants  required  to  pay  $10  costs  of  the  motion. 
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SUPREME    COURT. 

BROCKWAY   agt.  BURNAP 

An  action  to  "recover  possession  of  personal  property  and  damages  for  its 
detention,"  can  not  be  maintained,  where  the  defendant  has  not  the  posses- 
sion of  the  property,  either  in  law  or  in  fact,  at  the  time  of  the  commence- 
ment of  the  suit.  (This  agrees  with  the  decision  in  Roberts  agt.  Randall,  3 
Sandf.  Supr  C.  R.  707,  and  5  How.  Pr.  R.  327). 

This  action,  under  the  Code,  takes  the  place  of  Replevin  under  the  Revised 
Statutes,  and  is  intended  to  operate  only  on  the  party  in  possession.  And 
while  the  party  is  in  possession,  it  is  a  concurrent  remedy  for  trespass  and 
trover. 

Saratoga  Special  Term,  December  1851. 

E.  F.  BULLARD,  for  Plaintiff. 
WM.  H.  KING,  for  Defendant. 

WILLARD,  Justice. — The  second  count  of  the  complaint,  which 
is  the  only  one  insisted  on  by  the  plaintiff,  charges  that  the  de- 
fendant on  the  8th  March  1851,  at  the  city  of  New  York,  received 
and  took  into  his  possession  the  following  articles  of  personal 
property  belonging  to  the  plaintiff,  to  wit:  one  promissory  note 
(describing  it,  and  also  describing  the  other  articles,  some  of  which 
are  money);  that  he  received  said  property  to  be  delivered  to  the 
plaintiff  when  requested;  but  although  requested  to  deliver  it> 
he  refuses  so  to  do  and  detains  the  said  property,  to  the  damage 
&.C.,  wherefore  the  plaintiff  demands  judgment  to  recover  the 
possession  of  the  said  property,  and  damages  for  the  detention 
thereof,  &c. 

The  answer  denies  the  several  allegations  in  the  complaint. 
It  also  sets  up  various  other  defences,  as  that  the  defendant  and 
plaintiff  were  partners,  and  that  the  property  was  received  by 
the  defendant  as  a  partner.  But  these  defences  need  not  be 
mentioned,  because  on  the  trial  before  the  referee,  it  appeared 
that  at  the  time  of  the  commencement  of  this  action,  the  defend- 
ant was  not  in  the  possession  of  any  part  of  the  property 
mentioned  in  the  count,  but  had  parted  with  it  a  day  or  two 
before,  in  payment  of  a  debt  owing  by  him.  The  referee  non- 
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suited  the  plaintiff',  on  the  ground  that  an  action  to  recover  the 
possession  of  personal  property  under  the  Code,  §206  et  seq., 
can  not  be  maintained  unless  the  defendant  had  the  possession 
of  the  property  at  the  time  the  suit  was  commenced,  either  in 
law  or  tact. 

Whether  the  defendant  had  fraudulently  parted  with  the  pro- 
perty, with  a  view  of  defeating  the  action  in  this  form,  is  not  a 
question  raised  by  the  pleadings,  and  does  not  seem  to  have  been 
decided  by  the  referee.  The  plaintiff  contends  now,  that  such 
was  the  fact;  but  as  it  is  not  material  to  the  decision  of  the 
present  motion  whether  it  was  so  or  not,  I  shall  not  discuss  itj 
but  confine  myself  to  the  point  raised  before  the  referee,  and 
which  alone  was  decided  by  him.  If  the  facts  would  have  war- 
ranted the  other  question,  the  pleadings  should  have  been  so 
framed  as  to  apprise  the  defendant  of  it  in  season,  and  it  might 
have  been  met  by  opposing  evidence.  For  the  purposes  of  this 
motion,  the  facts  must  be  taken  to  be  as  they  were  assumed  by 
the  referee.  It  was  not  denied  that,  in  fact,  when  this  action 
was  commenced  the  defendant  was  not  in  possession  of  the 
property  mentioned  in  the  complaint. 

If  we  follow  the  case  of  Roberts  vs.  Randall,  decided  by  the 
New  York  Superior  Court  (3  Sandf.  707,  8.  C;  5  How.  Pr.  R. 
327),  we  must  hold  that  the  action  upon  the  facts  assumed  by 
the  referee  can  not  be  maintained.  I  have  attentively  considered 
the  reasoning  of  the  learned  judge,  who  delivered  the  opinion  of 
the  court,  in  that  case,  and  am  disposed  to  acquiesce  in  the  result 
of  his  conclusions. 

The  first  case  in  our  reports  in  which  it  was  intimated  that 
trespass  and  replevin  were  concurrent  remedies,  is  Pangburn  vs. 
Patridge  (7  J.  R.  140),  decided  in  1810.  The  question  dis- 
sed  in  the  case  was  whether  replevin  would  lie  for  a  tortuous 
taking  of  goods  and  chattels,  when  such  taking  was  not  by  way 
of  a  distress.  It  was  held  that  it  would  lie  for  any  taking  for 
which  trespass  could  be  maintained,  and  VAN  NESS,  J.,  remarks, 
that  "  many  cases  may  be  put,  in  which  no  damages  which  a  jury 
is  legally  competent  to  give,  can  compensate  for  the  loss  of  a 
particular  chattel."  This  remark  is  without  point,  except  on 
the  hypothesis  that  replevin  can  be  only  brought  against  the 
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party  who  is  a  trespasser,  and  in  the  actual  possession  of  the 
goods.  It  affords  no  countenance  to  the  doctrine  since  sought 
to  be  fastened  on  it,  that  replevin  will  lie  in  all  cases  where 
trespass  de  bonis  asportatis  lies. 

In  Hopkins  vs.  Hopkins  ( 10  J.  R.  369,  372),  the  defendant 
in  an  action  of  replevin,  avowed  the  taking  damage  feasant;  to 
which  the  plaintiff  replied  that  the  defendant  abused  the  distress, 
and  became  a  trespasser  from  the  beginning.  On  demurrer  to  the 
replication  one  point  was  whether  the  doctrine  of  being  a  tres- 
passer ab  initio,  was  applicable  to  an  action  of  replevin,  and 
whether  it  was  not  exclusively  confined  to  the  action  of  trespass. 
Upon  this  point  Ch.  J.  KENT,  says,-  "  the  action  of  replevin  is 
grounded  on  a  tortuous  taking,  and  it  sounds  in  damages  like  an 
action  of  trespass,  to  which  it  is  extremly  analogous,  if  the  she- 
riff has  already  made  a  return  and  the  plaintiff  goes  only  for 
damages  for  the  caption."  There  is  certainly  nothing  in  this 
case  which  affords  the  slightest  countenance  to  the  doctrine  that 
replevin  will  lie  against  a  person  who  has  committed  a  trespass, 
but  parted  with  the  property  before  action  brought 

In  Cummings  vs.  Vorce,  3  Hill,  282;  Barret  vs.  Warren,  id. 
348;  and  Pierce  vs.  Dyke,  6  Hill,  613j  which  were  cited  on  the 
argument  by  the  plaintiff's  counsel,  the  action  was  brought 
against  the  person  in  possession  of  the  property,  although  not 
the  original  wrong  doer.  So,  also,  in  Neff  vs.  Thompson  and  Ide 
(8  Barbour,  217);  the  property  replevied  was  taken  by  Thomp- 
son, as  sheriff,  by  order  of  Ide,  who  became  the  purchaser  at  the 
sheriff's  sale  and  who  was  in  possession  when  the  action  was 
brought.  The  question  was  not  raised  whether  the  action  lay 
against  the  sheriff  after  the  sale.  No  point  was  made  about  the 
defendants  not  being  in  possession  at  the  time  of  the  commence- 
ment of  the  action.  It  was  not  very  material,  as  Ide  was  clearly 
in  possession,  and  Thompson  was  indemnified  by  him  and  took 
no  part  in  the  defence. 

The  dictum  of  COWEN,  J.,  in  Cary  vs.  Hotaling  (1  Hill,  311); 
that  replevin  is  a  concurrent  remedy  with  trespass,  must  be  under- 
stood with  the  qualification  that  the  defendant  is  in  possession 
when  the  action  is  brought.  Trespass  will  lie  against  the 
wrongful  taker  whether  he  has  parted  with  the  possession  or  not. 


NEW-YORK  PRACTICE  REPORTS.  191 

Brockway  agt.  Burnap. 

Replevin,  I  think,  will  not,  after  the  possession  has  been  trans- 
ferred to  another.  The  remedy  is  strictly  possessory. 

The  various  provisions  of  the  Code  in  the  chapter  on  "  claim 
and  delivery  of  personal  property,"  §206  et  seq.,  take  for  grant- 
ed that  the  defendant  was  in  possession  of  the  property  at  the 
commencement  of  the  action.  The  affidavit  when  a  delivery  is 
claimed  must  state  that  the  property  is  wrongfully  detained  by 
the  defendant,  and  the  sheriff  is  required  to  take  it  from  the  de- 
fendant, and  deliver  it  to  the  plaintiff'.  The  Revised  Statutes 
also  take  for  granted  that  the  action  is  brought  only  against  the 
party  in  possession  of  the  property  of  which  a  delivery  to  the 
plaintiff  is  sought.  It  has  been  urged  that  the  legislature  in- 
tended the  action  to  be  a  substitute  for  the  action  of  detinue,  and 
a  concurrent  remedy  with  trespass  and  trover.  (Notes  of  Re- 
visers, 3  R.  S.,  2d  ed.  767.)  If  the  action  be  brought  against 
the  party  in  the  actual  possession  of  ihe  goods,  the  remedy  is 
indeed  concurrent  with  trespass  and  trover  $  and  this  is  probably 
all  that  is  intended  by  the  note  of  the  learned  revisers.  No  one 
who  will  attentively  read  the  title  of  the  Revised  Statutes  on 
the  action  of  replevin  (2  R.  S.  522)  can  fail  to  perceive  that 
the  remedy  is  possessory,  and  intended  to  operate  only  on  the 
party  in  possession. 

The  case  of  Allen  vs.  Crary'(10  Wend.  349)  goes  farther 
than  any  other  that  has  fallen  under  my  notice.  In  that  case 
the  defendant  Crary  had  directed  the  deputy  to  levy,  and  he 
levied  accordingly  upon  the  property  in  question,  but  did  not 
remove  it,  or  take  it  into  his  actual  possession.  It  was  never  in 
the  actual  possession  of  the  defendant,  and  yet  the  action  of  re- 
plevin was  held  to  lie,  though  the  objection  was  expressly  taken, 
that  the  defendant  had  never  had  the  possession  of  the  property. 
SUTHERLAND,  J.,  says  that  replevin  will  lie  where  trespass  de  bonis 
asportatis  lies.  The  cases  to  which  he  refers  do  not  sustain 
that  doctrine.  In  Dunham  vs.  Wyckoff  (3  Wend.  280),  where 
SAVAGE,  Ch.  J.,  made  a  similar  remark,  the  action  was  brought 
against  the  party  in  possession,  and  the  question  was  whether 
the  plaintiff  had  such  a  title  as  would  enable  him  to  maintain 
the  action.  If  he  had  such  a  title  as  to  enable  him  to  maintain 
trespass  de  bonis  asportatis,  no  doubt  he  could  maintain  replevin. 
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The  dictum  of  SAVAGE,  Ch.  J.,  in  Chapman  vs.  Andrews  (3  Wend. 
242),  that  replevin  lies  for  such  a  taking  as  will  sustain  an  ac- 
tion of  trespass  de  bonis  asportatis,  when  explained  by  the  con- 
text, shows,  that  the  learned  judge  meant  that  there  should  be  a 
tortuous  taking;  and  hence  in  that  case  which  was  against  the 
receiptor  of  the  goods,  taken  by  the  sheriff'  under  an  execution, 
replevin  was  held  not  to  lie,  because  trespass  de  bonis  asportatis 
would  not  lie.  The  other  cases  (8  Wend.  613;  7  Cow.  735; 
10  Mass.  R.  125;  and  6  Wend.  368)  merely  show  what  is 
sufficient  to  constitute  a  cause  of  action  in  trespass  de  bonis 
asportatis.  All  the  foregoing  cases  arose  prior  to  the  Revised 
Statutes,  when  replevin  would  lie  only  for  a  wrongful  taking. 
They  merely  decide,  except  the  case  of  Allen  vs.  Crary,  that  to 
maintain  replevin  the  plaintiff  must  have  a  title  which  would 
enable  him  to  maintain  trespass  de  bonis  asportatis;  and  that 
the  taking  for  which  the  action  lies  must  be  a  trespass.  In 
Allen  vs  Crary,  alone,  the  action  was  sustained  though  the  de- 
fendant never  had  the  possession  of  the  goods.  The  court  pushed 
out  the  analogy  between  trespass  de  bonis  asportatis  and  replevin 
farther  than  is  warranted  by  the  cases.  But  whatever  may  have 
been  the  law  prior  to  the  Revised  Statutes,  it  is  very  evident 
that  since  then  and  especially  since  the  Code,  replevin,  and  its 
substitute  under  the  Code,  is  a  remedy  to  regain  the  possession 
of  goods  which  have  been  either  wrongfully  taken,  or  wrongfully 
withheld  by  the  defendant.  The  relief  claimed  is  that  the  goods 
be  restored. 

The  action  under  the  Code  takes  the  place  of  replevin  as 
regulated  by  the  Revised  Statutes,  and  the  latter  enlarged  the 
old  action  of  replevin,  so  as  to  make  it  a  substitute  for  detinue, 
and  a  concurrent  remedy  for  trespass  and  trover,  while  the  de- 
fendant was  in  possession  of  the  goods. 

The  second  count  of  the  complaint  charges,  amongst  other 
things,  that  the  defendant  still  detains  the  plaintiff's  goods. 
This  is  denied  by  the  answer.  The  proof  fails  to  show  the 
possession  in  the  defendant,  but  establishes  the  contrary.  The 
plaintiff  failed  to  establish  the  important  issue  in  the  case,  and 
was  rightly  nonsuited. 

Motion  to  set  aside  the  report  denied  with  ten  dollars  costs. 
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SUPREME  COURT. 
OTIS  agt.  Ross  AND  OTHERS. 

An  answer  does  not  contain  a  double  defence  because  it  denies  two  facts,  both 
of  which  are  necessary  to  make  out  a  good  cause  of  action. 

All  the  material  facts  constituting  one  cause  of  action,  may  be  denied  generally 
or  specifically  in  one  answer,  but  not  in  the  alternative  form. 

The  150th  section  of  the  Code,  requiring  several  defences  to  be  separately 
stated,  does  not  relate  to  defences  consisting  of  mere  denials  of  the  allegations 
in  the  complaint,  but  to  distinct  affirmative  defences.  It  must  be  new  matter. 

It  teems,  that  the  last  clause  of  section  160,  providing  for  an  indefinite  and  un- 
certain pleading  to  be  made  definite  and  certain,  does  not  apply  to  defences- 
which  consist  in  mere  denials  of  the  plaintiff's  allegations,  but  to  new 
matter. 

Appeal  heard  at  General  Term  in  January  1853,  at  Bing- 
hamton. 

By  the  Court,  SHANKLAND,  Justice. — The  plaintiff  moved  to 
strike  out  a  portion  of  the  defendants'  answer  to  the  complaint, 
on  the  ground  that  it  set  forth  two  defences,,  not  separately  stated, 
as  required  by  section  150  of  the  Code.  The  motion  was  granted 
at  special  term,  and  the  defendants  appeal 

The  complaint  alleges  that  on  the  24th  of  April  1852,  the 
defendant  Erastus  Ross,  being  a  merchant  in  failing  circum- 
stances, purchased  of  the  plaintiff  a  quantity  of  goods;  that  in 
order  to  obtain  said  goods  and  to  deceive  and  defraud  the  plaintiff,, 
said  Ross  represented  to  plaintiff,  that  he  was  in  good  and 
flourishing  circumstances,  and  was  worth  more  than  three  thou- 
sand dollars,  over  and  above  all  his  debts  and  liabilities;  that 
such  representations  were  false,  and  were  made  to  obtain  pos- 
session of  said  goods — he  having  no  intention  to  pay  for  them, 
&c. 

The  answer  denies  that  said  Ross  was  much  embarrassed,  in- 
solvent, or  in  failing  circumstances;  and  they  further  deny  that 
in  order  to  obtain  said  goods,  and  to  deceive  and  defraud  said 
plaintiff,  said  Ross  represented  to  him,  that  he  was  in  good 
cr  flourishing  circumstances,  or  that  he  was  worth  more  than 
three  thousand  dollars,  or  that  said  Ross  did  not  intend  to  pay 
VOL.  VIII.  25 
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lor  said  goods;  or  that  such  representations,  or  that  any  repre- 
sentations made  by  said  Ross  to  the  plaintiff,  were  false,  or  made 
for  the  purpose  of  obtaining  said  goods,"  &c.  The  objection 
made  to  the  answer  is,  that  if  the  defendant  did  not  make  the 
alleged  representations  as  to  his  property,  then  he  has  a  good 
defence  on  that  ground  alone;  and  if  he  did  make  the  alleged 
representations,  and  they  were  true,  then  the  truth  of  those 
representations  is  a  defence;  and  that  by  denying  the  fact  of 
making  such  representations,  and  also  denying  that  he  made 
false  representations,  two  defences  are  combined  in  one  an- 
swer. 

I  am  of  opinion  that  it  is  competent  for  the  defendants  to 
answer  as  they  have  done  in  this  case,  because  the  149th  section 
of  the  Code  permits  the  defendant  to  deny  generally  or  specific- 
ally each  material  allegation  of  the  complaint  controverted  by 
the  defendant;  and  every  material  allegation  of  the  complaint  not 
denied  by  the  answer,  as  prescribed  by  section  149,  is  admitted 
(see  §  168).  The  defendants  had  the  right  by  a  general  denial 
of  the  complaint  to  oblige  the  plaintiff  to  prove  both  the  repre- 
sentations, and  their  falsity;  and  the  specific  denials  of  the 
answer  require  him  to  do  ho  more  than  that.  The  answer  does 
not  contain  a  double  defence  because  it  denies  two  facts,  both 
of  which  are  necessary  to  make  out  a  good  cause  of  action.  If 
this  were  so,  an  answer  could  never  deny  more  than  one  material 
allegation  of  the  complaint,  and  Avould,  of  necessity,  admit  all 
the  rest;  or  the  defence,  although  consisting  of  bald  denials  of 
allegations,  on  the  other  side,  would  call  for  as  many  separate 
answers  as  there  are  material  allegations  to  be  denied.  I  am  of 
opinion  that  all  the  material  facts  constituting  one  cause  of  ac- 
tion, may  be  denied  in  one  answer,  however  numerous  those  facts 
are.  Nor  is  there  any  thing  inconsistent  in  the  denials  contained 
in  this  answer — for  it  may  be  true,  that  the  defendant,  Ross, 
never  represented  to  the  plaintiffthat  he  was  in  good  circumstances 
at  the  time  of  the  purchase  of  the  goods,  and  yet  he  may  in  fact 
have  been  in  good  circumstances.  It  would  be  exceedingly 
unjust  to  drive  him  to  admit,  either  that  he  made  the  represent- 
ations of  his  wealth  or  that  they  were  false.  I  hold  that  he 
may  deny  both. 
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The  150th  section  of  the  Code,  which  is  relied  on  by  the 
plaintiff,  is,  that  the  defendant  may  set  forth  by  answer  as  many 
defences  as  he  shall  have,  and  that  they  shall  each  be  separately 
stated. 

This  section  does  not  relate  to  defences  which  consist  of  mere 
denials  of  the  complaint,  but  relates  to  distinct  affirmative  de 
fences — such  as  payment,  statute  of  limitations,  release,  &c.     I1 
must  be  new  matter. 

The  answer  seems  to  be  defective,  in  one  respect  not  alluded 
to  by  the  court  at  special  term,  nor  in  the  notice  of  motion,  viz- 
it  denies  the  allegations  in  the  alternative  form,  that  he  made 
this  representation,  or  that,  or  that,  or  that — and  thus  leaves  i* 
uncertain  which  he  means  to  deny.  The  defendants  probably 
intended  to  use  the  word  "  nor  "  instead  of  "  or,"  but  they  have 
not  done  so. 

The  last  clause  of  the  160th  section  of  the  Code  enacts,  "  that 
when  the  allegations  of  a  pleading  are  so  indefinite  or  uncertain, 
that  the  precise  nature  of  the  charge  or  defence  is  not  apparent, 
the  court  may  require  the  pleading  to  be  made  definite,  and  cer 
tain,  by  amendment." 

I  have  doubts  whether  this  section  has  relation  to  defences, 
which  consist  in  bare  denials  of  the  plaintiff's  allegations,  and  am 
inclined  to  think  it  should  be  limited  in  its  application  to  defences 
of  new  matter  contained  in  an  answer. 

But  I  deem  it  unnecessary  to  decide  the  doubt  in  this  case,  for 
the  reason  that  the  application  did  not  ask  to  have  the  answer 
made  more  definite  or  certain,  but  asked  to  have  the  defendants 
elect  which  of  two  defences  they  would  rely  on,  and  to  have  the 
other  stricken  out. 

But  it  is  said  that  this  is  not  an  appealable  order,  because  it 
does  not  involve  the  merits.  I  am  of  opinion  that  striking  out 
the  denial  of  any  material  allegation  in  a  complaint,  and  thereby 
obliging  the  defendant  to  admit  that  allegation,  does  involve  the 
merits;  and  such  was  the  decision  reported  in  4  How.  Pr.  R. 
314. 

I  am  of  opinion  that  the  decision  at  special  term  is  erroneous, 
and  should  be  reversed  with  costs  of  this  appeal,  and  ten  dollars 
costs  of  defending  the  motion  at  special  term. 
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SUPREME  COURT. 

HOYT  agt.  MARTENSE. 

Where  a  mortgagee  conveyed  to  the  defendant  as  collateral  security  for  $3000, 
certain  things  in  action,  among  which  was  a  mortgage  on  thirty-six  lots  in 
Williamsburgh,  which  was  subsequently  foreclosed  by  a  bill  filed  by  the 
mortgagee  and  the  defendant,  and  all  the  lots  sold  and  purchased  in  by  the 
defendant  at  a  less  sum  than  was  due  from  the  mortgagee ;  and  upon  such 
purchase  the  defendant  subsequently  received  large  advances  upon  sales  of 
the  lots.  Htld,  that  the  plaintiff,  who  had  subsequently  purchased  all  the 
mortgagee's  interest,  could  not  redeem  the  lots  as  owner  of  the  equity  of 
redemption,  or  compel  an  account  of  the  proceeds  of  the  sales. 

After  the  sale  the  mortgagee's  equity  of  redemption  in  the  mortgage  was  gone, 
consequently  his  interest  in  the  lots  was  extinguished. 

f  he  purchase  by  the  defendant  was  as  valid  as  if  it  had  been  made  by  ? 
stranger.  He  did  not  act  as  a  trustee  of  the  mortgagee. 

Brooklyn  Special  Term,  January  1853.  On  the  24th  May 
1839,  Charles  Hoyt,  being  indebted,  entered  into  a  written  agree 
ment  to  pay  the  defendant  $3000,  with  interest  at  six  per  cent 
on  the  1st  day  of  May  1842.  On  the  15th  August  1840,  he 
assigned  to  the  defendant,  as  collateral  security,  certain  things 
in  action,  among  which  was  a  mortgage  executed  by  one  Corbitt, 
for  $4700,  upon  which  was  then  due  $3500,  besides  interest 
The  mortgaged  property  consisted  of  thirty-six  Jots  in  Williams- 
burgh.  On  the  6th  day  of  January  1842,  the  defendant  and 
Charles  Hoyt  filed  a  bill  of  complaint  to  foreclose  the  mortgage, 
upon  which  such  proceedings  were  had,  that  the  lots  were  sold 
by  a  master  in  chancery,  and  all  purchased  by  the  defendant  for 
a  sum  considerably  less  than  the  amount  due  him  from  the  said 
Charles  upon  the  agreement  of  the  24th  May  1839.  The  sales 
by  the  master  were  made  in  1842,  1843  and  1844.  Subsequently 
the  defendant  sold  the  lots  at  an  advance.  On  the  15th  March 
1847,  Charles  Hoyt  assigned  all  his  interest  to  the  plaintiff,  who 
now  claims  the  right,  as  owner  of  the  equity  of  redemption,  to 
redeem  the  lots,  or  to  have  an  account  of  the  proceeds  of  the  sale. 

CLEAVELAND  &  TITUS  and  H.  S.  DODGE,  for  Plaintiff. 
ROCKWELL  &  COGSWELL,  JNO.  A.  LOTT  and 
WM.  CUKTIS  NOYES,  for  Defendant. 
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BARCULO,  Justice. — The  plaintiff's  counsel  are  entirely  correct 
in  assuming  that  the  transfer  of  the  mortgage  to  the  defendant, 
by  Charles  Hoyt,  was  in  the  nature  of  a  mortgage;  and  that  the 
defendant  had  no  right  to  use  it  for  any  other  purpose  than  the 
satisfaction  of  the  debt  due  to  him.  He  was  bound,  therefore,  to 
account  for  the  proceeds,  and  pay  over  any  surplus  that  might 
have  arisen  on  a  foreclosure  of  the  mortgage.  And  if  Charles 
Hoyt,  before  foreclosure,  had  paid  him  the  amount  of  his  debt, 
the  mortgage  would  have  reverted  to  Charles  again.  It  was  a 
mortgage  of  a  mortgage,  in  which  Charles  retained  an  equity 
of  redemption,  not  in  the  land,  but  in  the  moneys  secured 
upon  it. 

I  do  not,  however,  agree  with  the  learned  counsel  who  argued 
the  cause  with  so  much  ability  on  the  part  of  the  plaintiff,  in  his 
estimate  of  the  rights  of  the  parties  after  the  foreclosure.  On 
the  contrary,  I  see  no  reason  why  the  rights  of  Charles  Hoyt 
should  not,  as  to  the  land,  be  deemed  forever  extinguished. 

Certainly,  upon  principle,  the  foreclosure  and  sale  being  ex- 
pressly authorized  by  the  assignment,  terminated  his  rights  in 
the  land.  Nor  would  these  rights  be  saved,  by  the  fact  that  the 
defendant  became  the  purchaser.  For  it  is  settled  that  the  mort- 
gagee may  become  a  purchaser,  and  take  a  valid,  absolute  title. 
It  is  conceded  even  by  the  authorities  relied  on  by  the  plaintiff, 
that  if  the  sale  had  been  made  to  a  stranger,  the  title  would  have 
been  perfect  in  him.  It  is  also  admitted  by  the  same  authority 
that  a  mortgagee  may  purchase;  and  yet  the  inconsistent  pro- 
position is  maintained,  that  the  latter  takes  as  trustee  for  his 
mortgagor. 

The  case  relied  on  for  this  doctrine  (Slee  vs.  Manhattan  Co., 
1  Paige,  48)  may  have  been  correctly  decided,  upon  the  ground 
that  Slee  was  thrown  off  his  guard  by  the  representations  of  the 
agent  of  the  company,  and  thus  was  induced  to  suffer  the  property 
to  be  sold  for  less  than  one-fourth  its  value;  but  the  reasons  given 
by  the  chancellor  for  the  decision  are  not  entirely  satisfactory 
to  my  mind.  At  all  events  that  is  a  case  not  to  be  extended,  or 
applied  to  dissimilar  circumstances. 

In  the  present  case  there  is  an  essential  difference  from  that 
of  Slee  vs.  Manhattan  Co.  Slee  was  not  a  party  to  theforeclosure, 
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it  being  by  statute.  In  this  case  the  mortgagor  was  a  party  to 
the  suit,  and  although  he  was  a  coplaintiff  the  decree  is  not  the 
less  binding  than  if  he  had  been  a  defendant.  And  no  one  will 
doubt  that  his  rights  could  have  been  extinguished  by  making 
him  a  party  defendant. 

Judgment  must,  therefore,  be  entered  for  the  defendant  with 
costs. 


SUPREME  COURT. 

SAWYER  AND  BRIGGS,  overseers,  &c.,  of  the  town  of  Mentz,  agt. 
SCHOONMAKER. 

A  motion  to  set  aside  a  summons  and  complaint  on  mere  technical  grounds, 
will  be  denied  with  costs,  where  the  moving  papers  are  obnoxious  to  the 
sam?  objections,  to  wit  that  the  folios  are  not  marked  and  numbered  pur- 
suant to  rule  44. 

Cayuga  Circuit  and  Special  Term,  February  1853.  Motion 
to  set  aside  complaint  on  the  ground  that  the  summons  is  not 
endorsed  as  required  by  statute  (2  R.  S.  481,  §7),  and  that  the 
folios  are  not  numbered  or  marked,  pursuant  to  rule  44. 

The  action  is  for  penalties  for  violations  of  the  excise  law. 
The  summons  and  complaint  were  served  together,  pursuant  to 
the  Code.  The  motion  is  founded  on  two  affidavits,  either  of 
which  exceeds  two  folios  in  length,  which  folios  are  not  marked 
or  numbered. 

P.  G.  CLARK,  for  Defendant. 
D.  WRIGHT,  for  Plaintiff's. 

WELLES,  Justice. — It  is  objected,  on  the  part  of  the  plaintiff, 
that  the  folios  of  the  affidavits  upon  which  the  motion  is  founded, 
are  not  distinctly  numbered  and  marked,  as  required  by  the  rule. 
The  objection  is  true,  in  point  of  fact,  and  although  quite  tech- 
nical, is  not  more  so,  than  the  grounds  of  the  motion.  The 
complaint  was  served  with  the  summons.  The  former  contained 
a  proper  reference  to  the  statute  under  which  the  penalties  are 
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claimed  to  have  been  incurred.  There  is,  therefore,  no  color  of 
merits  in  the  motion;  and  when  a  party  comes  into  court  de- 
manding strict  practice,  on  purely  technical  grounds,  he  must  see 
to  it  that  his  own  practice  is  not  obnoxious  to  similar  objections 
to  those  which  he  raises  to  that  of  his  adversary.  Here,  too,  has 
been  laches  in  making  the  motion,  which  would  be  readily 
excused  upon  the  facts  stated,  in  a  case  where  there  were  merits. 
Besides,  the  defendant  should  have  returned  the  papers  with  the 
objections  stated,  so  far  as  the  folios  were  concerned.  The  mo- 
tion is  denied,  with  seven  dollars  costs. 


NEW  YORK  COMMON  PLEAS. 
OWENS  agt.  ACKERSON. 

In  an  action  by  the  contractor  against  the  owner  under  the  Mechanics'  Lien 
Law  of  1851  (city  of  New  York),  to  enforce  a  lien  filed  with  the  county  clerk, 
the  owner  may  set  off  a  demand  against  the  contractor  arising  out  of  other 
matters  than  those  connected  with  the  contract. 

New  York  Special  Term,  May  1853.  The  action  was  brought 
by  a  contractor  against  the  owner  under  the  mechanics'  lien  law 
of  1851,  to  enforce  a  lien  filed  with  the  county  clerk. 

The  complaint  set  up  in  the  usual  form  a  payment  due  upon 
the  contract,  and  the  filing  of  the  notice,  &c.  with  the  clerk,  to 
create  the  lien. 

The  answer  denied  the  allegations  of  the  complaint  and  claimed 
as  a  set  off  moneys  due  from  the  contractor  to  the  owner,  arising 
out  of  other  matters  than  those  connected  with  the  contract. 

The  plaintiff  demurred  to  that  portion  of  the  answer  which 
contained  the  set  off,  upon  the  ground  that  none  of  the  charges 
so  sought  to  be  set  offwrere  in  any  way  connected  with  the  con- 
tract under  which  the  lien  was  created,  and  could  not  be  set  off 
in  this  action. 

F.  G.  LUCKEY,  for  Plaintiff. 

MARTIN  STRONG  and  A.  F.  SMITH,  for  Defendant. 
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INGRAHAM,  First  Judge. — The  plaintiff's  claim  arises  under  the 
mechanics'  lien  Jaw  for  work  done  by  him  under  a  contract  with 
the  defendant.  The  answer  denies  portions  of  the  complaint, 
and  sets  up  moneys  due  to  the  defendant  from  the  plaintiff  for 
matters  not  connected  with  the  contract  of  the  plaintiff,  which 
the  defendant  claims  to  set  off  against  the  plaintiff 's  demand. 
To  this  set  off  the  plaintiff  demurs. 

I  am  at  a  loss  to  see  any  valid  reason  why,  as  between  the 
contractor  and  owner,  any  set  off  is  not  allowable.  There  is 
nothing  in  the  statute  which  confines  the  set  off  there  provided 
for  to  matters  arising  out  of  the  same  contract.  On  the  contrary, 
when  it  speaks  of  a  bill  of  particulars  of  a  set  off  to  the  plaintiff's 
claim,  it  must  mean  something  else  than  payments  or  deductions 
for  deficiencies.  These  can  not  properly  be  termed  matters  of  a 
set  off.  If  the  plaintiff  had  brought  his  action  against  the  de- 
fendant merely  to  recover  the  amount  due,  any  moneys  due  from 
him  to  the  defendant  would  be  a  proper  subject  of  set  off  in  that 
action,  and  the  addition  to  such  a  claim  of  a  request  to  foreclose 
a  lien  on  the  defendant's  house,  furnishes  no  reason  why  such  a 
set  off  should  not  be  allowed.  If  the  proceeding  was  to  foreclose 
a  mortgage,  any  claim  of  the  mortgagor  against  the  mortgagee 
might  be  set  up  to  reduce  the  amount  of  the  plaintiff's  recovery. 
And  as  this  proceeding  is  of  an  equitable  character,  a  set  off  is 
peculiarly  proper. 

Under  the  previous  lien  laws,  a  set  off  of  this  nature  was 
always  admitted,  and  even  where  the  action  was  between  the 
laborer  and  the  owner,  any  bona  fide  set  off,  between  the  con- 
tractor and  owner,  was  held  to  be  a  good  defence  to  the  laborer's 
claim  (Mosier  vs.  Hoyt,  4  Hill,  193). 

The  defendant  is  entitled  to  judgment  on  the  demurrer,  with 
leave  to  plaintiff  to  reply  to  the  counter-claim  set  up  in  the  an- 
swer, on  the  usual  terms. 
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SUPREME  COURT. 

HENDERSON  agt.  EASTON. 

A  married  woman  can  not  appear  and  defend  in  person  an  action  brought 
against  her  alone.     It  must  be  done  by  a  next  friend  or  guardian. 

Wyoming  Special  Term,  June  1853.  Motion  by  the  plaintiff 
to  take  the  defendant's  answer  from  the  files  of  the  court,  on  the 
ground  that  the  defendant  has  not  appeared  by  her  next  friend 
or  guardian,  and  for  such  other  or  further  relief  as  the  plaintiff 
is  entitled  to,  for  reasons  appearing  on  the  papers  in  the  action. 
The  motion  is  founded  on  the  affidavit  of  the  plaintiff 's  attorney, 
served  with  the  notice,  and  upon  the  complaint  and  answer  in 
the  action.  The  affidavit  states  that  the  action  was  commenced 
by  the  service  of  the  summons  and  a  copy  of  the  complaint  on 
the  defendant,  on  the  26th  of  May  last.  That  on  the  2d  of  June 
the  defendant  caused  to  be  served  on  the  plaintiff  an  answer,  and 
a  notice  of  trial  for  the  Livingston  circuit,  to  be  held  in  October 
next.  The  complaint  and  answer  are  attached  to  and  identified 
by  the  affidavit.  By  the  complaint  the  plaintiff  complaint 
against  Ann  Eliza  Easton,  the  defendant,  and  states  that  on  the 
22d  day  of  November,  1850,  he  paid,  laid  out  and  expended  for 
the  use  and  benefit  of  the  defendant,  and  at  her  request,  the  sum 
of  $27T23;  and  that  the  defendant  then  and  there  promised  the 
plaintiff  that  she  would  pay  to  him  that  sum;  and  that  no  part 
of  the  said  sum  of  money  has  been  paid  by  the  defendant,  or  by 
any  other  person;  and  that  there  remains  due  to  the  plaintiff 
from  the  defendant,  on  and  by  virtue  of  the  payment  of  the  saic" 
sum  of  money,  the  sum  of  $27T23,  and  interest  from  Novembei 
22d,  1850.  Wherefore  the  plaintiff  demands  judgment  againsi 
the  defendant  for  the  sum  of  $271'23,  and  interest  thereon  fron 
November  22d,  1850,  besides  the  costs  of  this  action.  The  an. 
swer  is  as  follows: 

"  Gideon  Henderson  vs.  Ann  Eliza  Easton.  The  said  defend- 
ant, in  her  own  proper  person,  for  answer  to  the  plaintiff's  com- 
plaint, says  that  she,  the  said  defendant,  was,  at  the  time  of  th» 
VOL.  VIII.  26 
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commencement  of  this  suit,  and  still  is,  married  to  Frederick 
Easton,  who  is  still  living,  to  wit,  at  Geneseo  in  the  county  of 
Livingston.  Wherefore  she  claims  judgment  of  the  complaint, 
that  the  same  may  be  dismissed."  Signed  Ann  Eliza  Easton,  in 
person,  and  verified  in  the  usual  form. 

R.  P.  WISNER,  for  the  Plaintiff. 
COLLINS  &  WILSON,  for  the  Defendant. 

MULLETT,  Justice. — The  only  question  involved  in  this  :i.otion 
is,  whether  the  defendant,  being  a  married  woman,  has  a  right 
to  appear  and  defend  this  action  in  person?  Whatever  may  have 
been  the  former  practice  on  this  subject,  either  in  courts  of  law 
or  equity,  it  is  now  governed  by  the  Code  of  Procedure.  Title 
third  of  the  Code  treats  of  the  parties  to  civil  actions.  By  sec- 
tion 91  of  the  Code  of  1848,  every  action  must  be  prosecuted  in 
the  name  of  the  real  party  in  interest,  except  as  otherwise  pro- 
vided in  section  93;  and  section  93  relates  to  certain  trustees 
who  are  authorized  to  sue  in  their  fiduciary  characters;  and  by 
section  94,  "  when  a  married  woman  is  a  party,  her  husband 
must  be  joined  with  her,  except  that, 

1.  "  When  the  action  concerns  her  separate  property,  she  may 
sue  alone. 

2.  "  W7hen  the  action  is  between  herself  and  her  husband,  she 
may  sue  or  be  sued  alone." 

By  the  Revised  Statutes  a  bill  for  a  divorce  may  be  exhibited 
by  a  wife  in  her  own  name  (2  R.  S.  144,  §  39,  3d  ed.  204,  §  38). 
This  provision  of  the  R.  S.  did  not  include  bills  for  a  separation, 
or  limited  divorce;  and  under  the  Code  a  diversity  of  opinion 
appears  to  have  been  entertained  among  the  judges  on  the  sub- 
ject of  a  married  voman's  right  to  prosecute  other  actions  than 
those  for  an  absolute  divorce,  in  her  own  name.  This  difference 
of  opinion  was  founded  on  the  different  constructions  given  to  the 
words  "  sue  alone"  and  "  sue  and  be  sued  alone"  Some  of  the 
judges  held  that  those  words  authorized  a  married  woman 
actually  to  prosecute  and  defend  in  person;  while  others  held 
that  "  alone  "  meant  only  without  her  husband;  and  that  in  the 
cases  referred  to  she  must  prosecute  and  defend  by  her  next  friend. 
In  the  New  York  special  term  of  the  Supreme  Court,  October 
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1849,  EDMONDS,  Justice,  in  the  Case  of  Coit  agt.  Coit,  decided 
that  a  wife  could  not  sue  her  husband,  without  a  next  friend, 
except  in  the  single  case  of  a  suit  for  an  absolute  divorce  (4  How. 
Pr.  R.  232,  S.  C.;  2  Code  R.  94).  This  decision  was  affirmed 
on  appeal  at  the  general  terra  of  the  Supreme  Court,  in  the  first 
district,  in  May  1850  (3  Code  R.  23;  6  How.  Pr.  R.  53),  was 
followed  by  ROOSEVELT,  J.,  at  the  New  York  special  term  of  the 
Supreme  Court  in  January  1851,  in  the  case  of  Wells  agt.  Un- 
derbill (6  How.  Pr.  R.  396),  and  was  adhered  to  by  EDMONDS, 
J.,  in  the  case  of  Forrest  agt.  Forrest,  April  19,  1851  (3  Code 
R.  254).  On  the  contrary,  Judge  CAMPBELL,  at  a  special  term 
of  the  Superior  Court  of  the  city  of  New  York,  in  April  1850, 
held  that  a  married  woman  might  sue  fora  limited  divorce  alone, 
and  without  a  next  friend  (3  Code  R.  18;  2  Sand.  S.  C.  Rep. 
715).  MUNSON,  J.,  at  the  Otsego  special  term  of  the  Supreme 
Court  in  April  1850,  held  the  same  doctrine  (4  How.  Pr.  R.  446). 
And  MARVIN,  J.,  at  a  special  term  of  the  Supreme  Court  in  Erie 
county,  in  October  1850,  decided,  and  he  says  on  a  consultation 
with  all  the  judges  of  the  district,  that  no  next  friend  was 
necessary,  to  enable  a  married  woman  to  sue  her  husband  for  a 
separation  on  the  ground  of  cruel  and  inhuman  conduct  (3  Code 
R.  183).  By  the  Code  of  1851,  the  94th  section  of  the  Code 
of  1848  (114th  section  of  the  Code  of  1849)  is  amended  so  as  to 
read  as  follows: 

§  1 14  (94).  "  When  a  married  woman  is  a  party,  her  husband 
must  be  joined  with  her,  except  that, 

1.  When  the  action  concerns  her  separate  property,  she  may 
sue  alone. 

2.  When  an  action  is  between  herself  and  her  husband,  she 
may  sue  or  be  sued  alone.     But  when  her  husband  can  not  be 
joined  with  her,  as  herein  provided,  she  shall  prosecute  or  defend 
by  her  next  friend." 

The  amendment  of  1851  consists  merely  in  adding  the  last 
clause,  and  it  was  evidently  designed  to  settle  the  conflicting 
opinions  that  had  before  existed,  and  the  law  on  the  subject  of  a 
married  woman's  right  to  prosecute  or  defend  suits  in  her  own 
name.  The  plain  and  simple  reading  of  the  section,  as  amended 
in  1851,  is  that  in  all  cases  where  a  married  woman  is  a  party 
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to  an  action,  her  husband  must  be  joined  with  her,  unless  the 
action  concerns  her  separate  property,  or  is  between  herself  and 
her  husband,-  and  that  in  such  cases  she  shall  prosecute  or  defend 
by  her  next  friend.  According  to  this  amendment  it  would  appear 
to  be  necessary  that  a  married  woman  should  have  a  next  friend, 
in  an  action  against  her  husband  for  an  absolute  divorce.  This 
was  so  held  by  HAND,  J.,  at  a  special  term. of  the  Supreme  Court 
in  November  1851,  in  the  case  of  Heller  agt.  Heller  (6  How.Pr. 
R.  194),  and  by  all  the  judges  of  the  Superior  Court  of  the  city 
of  New  York,  in  the  case  of  Meldora  agt.  Meldora,  decided 
March  27th,  1852  (4  Sand.  S.  C.  Rep.  721).  This  construction 
of  the  1 14th  section  of  the  Code,  was  not  disapproved  by  the 
commissioners  or  the  legislature,  in  their  amendments  of  the 
Code,  April  16,  1852,  and  may  now  be  considered  the  settled 
law  on  the  subject.  This  motion  does  not  necessarily  include  an 
inquiry  into  the  practice  in  those  cases  where  a  husband  or  a 
wife  may,  for  special  reasons,  on  an  application  to  the  court, 
obtain  leave  to  answer  separately,  and  it  is,  therefore,  not 
examined.  In  the  case  under  consideration,  the  plaintiff's  com- 
plaint is  against  Ann  Eliza  Easton,  defendant,  on  a  simple 
promise  by  her,  to  pay  money,  as  though  she  were  a  single 
woman.  The  answer  is  in  her  own  name,  and  states  that  she 
was  at  the  time  of  the  commencement  of  this  action,  and  still  is, 
a  married  woman,  and  that  her  husband  resides  in  the  coimty  of 
Livingston,  where  the  venue  is  laid.  Wherefore  she  claims 
judgment  of  the  complaint,  that  it  may  be  dismissed.  The 
answer  is  zfelo  de  se  by  her  own  showing;  her  husband  ought  to 
have  been  joined  with  her,  or  she  ought  to  have  answered  by  her 
next  friend;  she  could  not  defend  in  her  own  name.  The  answer, 
as  it  is,  is  a  nullity  and  might  have  been  disregarded;  and  may, 
for  the  same  reasons,  be  taken  from  the  files  of  the  court.  The 
motion  to  take  the  answer  from  the  files  of  the  court  is,  therefore, 
granted.  The  defendant  does  not  ask  to  have  the  irregularity 
corrected  by  the  appointment  of  a  next  friend. 
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COUNTY  COURT. 

WILLIAMS  agt.  UPTON. 

A  reply  is  not  proper  unless  the  answer  sets  up  as  a  defence  a  "  counter- 
claim "  as  defined  by  §  150  of  the  Code. 

It  seems ,  that  $  154  must  have  been  overlooked  in  the  amendment  of  the  Code 
in  J852,  for  the  reason  that  that  section  is  inconsistent  with  the  other  sections 
upon  the  same  subject,  in  containing  the  word  "  defence  "  instead  of ' '  counter- 
claim." 

Westchester  County,  May  1853.  This  was  an  action  of  tres- 
pass upon  land.  The  defendant  answered  by  denying  the  whole 
of  the  plaintiff's  complaint,  and  averred  title  to  the  locus  in  quo 
in  himself.  To  which  answer  the  plaintiff  replied  by  denying 
the  defendant's  averment. 

The  defendant  now  moves  to  strike  out  the  reply. 

ROBT.  COCHRAN,  for  Defendant. 
JOSEPH  W.  TOMPKINS,  for  Plaintiff. 

JOHN  W.  MILLS,  County  Judge. — By  section  149  of  the  Code 
of  1852,  an  answer  must  contain  a  general  or  specific  denial  of 
each  material  allegation  of  the  complaint  intended  to  be  con- 
troverted by  the  defendant,  and  if  the  defendant  has  a  defence 
or  a  counter-claim,  he  must  set  out  in  his  answer  a  statement 
of  such  defence  or  counter-claim. 

The  153d  section  tells  us  what  the  reply  must  contain,  and  by 
that  it  seems  when  the  answer  contains  new  matter  constituting 
a  counter-claim,  the  plaintiff  may  reply,  &c. 

The  question  now  arises,  what  is  a  counter-claim?  and  it  must 
be  confessed  that  without  the  aid  of  the  Code,  the  meaning  of 
that  word  would  be  somewhat  doubtful ;  but  the  150th  section 
relieves  us  from  that  doubt.  A  counter-claim,  as  defined  by  that 
section,  is  a  claim  existing  in  favor  of  a  defendant  against  a 
plaintiff  (and  it  must  be  a  cause  of  action)  arising  out  of  con- 
tract, or  the  transaction  set  forth  in  the  complaint  or  connected 
"with  the  subject  of  the  action;  and  in  an  action  arising  on  con- 
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tract,  any  other  cause  of  action  also  arising  on  contract,  and 
existing  at  the  commencement  of  the  action,  is  a  counter-claim. 

The  defence  set  up  in  the  answer  in  this  action  does  not  fall 
within  either  of  these  definitions  of  a  counter-claim,  but  it  is  a 
defence  entirely  separate  and  distinct  from,  and  in  no  way  con- 
nected with,  or  growing  out  of  the  transaction  set  forth  in  the 
complaint. 

The  counsel  for  the  plaintiff  insisted,  upon  the  argument,  that 
by  section  154  he  was  bound  to  reply  in  order  to  save  the  plaintiff 
from  the  consequences  of  that  section;  but  I  think  that  section 
168  saves  him.  For  by  that  section  "  an  allegation  of  new 
matter  in  an  answer,  not  relating  to  a  counter-claim,  is  to  be 
deemed  controverted  by  the  adverse  party,  as  upon  a  direct  denial 
or  avoidance,  as  the  case  may  be. 

The  legislature  evidently  intended  to  do  away  with  the  ne- 
cessity of  a  reply  in  all  cases,  except  in  those  cases'  where  a 
counter-claim,  as  defined  by  the  150th  section,  was  set  up  as  a 
defence.  It  is  also  quite  evident  that  section  154  was  overlooked 
in  the  amendment  of  1852;  and  in  order  to  make  the  Code  con- 
sistent and  that  section  sensible,  it  must  be  construed  and  applied 
as  it  would  be  if  the  word  counter-claim,  instead  of  the  word 
"  defence  "  was  contained  in  it  (Quin  agt.  Chambers. — N.  Y. 
Legal  Observer,  155). 

The  motion  must  be  granted;  but  as  the  question  is  a  new  one, 
and  this  decision  adverse  to  the  views  entertained  by  other  judges, 
it  must  be  without  costs  to  either  party. 
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NEW  YORK  COMMON  PLEAS. 
SULLIVAN  respondent,  agt.  BREWSTER  AND  GALE,  appellants. 

The  lien  law  passed"  July  11,  1851,  applies  to  cases  where  the  contract  was 

made  before  its  passage,  if  the  labor  was  performed  or  the  materials  furnished 

afterwards,  and  is  not  in  that  respect  unconstitutional. 
The  claimant  must  show  that  a  payment  has  become  due  upon  the  contract  of 

the  owner  before  he  is  entitled  to  recover. 
A  judgment  of  non-suit,  or  dismissal  of  the  proceedings  on  the  trial  is  a  bar  to  a 

second  proceeding  to  enforce  the  same  lien. 

General  Term,  May  1853.  Present,  INGRAHAM,  First  Judge, 
Judges  DALY  and  WOODRUFF.  This  was  an  appeal  from  the 
Justices'  Court  of  the  4th  District.  The  action  was  brought 
under  the  mechanics'  lien  law  passed  llth  July,  1851. 

The  defendants  set  up  in  their  answer  a  former  suit  for  the 
same  claim,  and  a  judgment  of  non-suit  or  dismissal  of  the 
complaint  therein  as  a  bar  to  any  recovery  in  this  action. 

The  plaintiff  demurred  to  this  part  of  the  answer  and  denied 
the  defendant's  allegations  as  to  the  claim. 

Upon  the  trial  of  the  cause  the  defendants  admitted  the  con- 
tract between  them  for  erecting  the  building  for  Brewster,  and, 
that  the  plaintiff  had  a  claim  against  Gale,  the  contractor,  as 
claimed,  for  $81,37.  That  the  papers  creating  a  lien  were  duly 
filed  in  January,  1852 ;  that  proceedings  were  commenced  to 
foreclose  the  lien,  and  a  judgment  of  non-suit  was  granted  in 
that  action,  and  that  the  present  action  is  on  a  second  notice 
under  the  same  lien. 

The  Justice  rendered  judgment  for  the  plaintiff  for  the  claim. 

Defendants  appealed  to  this  Court. 

WM.  P.  LEE,  for  Appellants. 
NILES  and  BAGLEY,/or  Respondent. 

INGRAHAM,  First  Judge. — This  action  was  brought  in  the 
court  below  to  enforce  a  lien  created  under  the  mechanics'  lien 
law.  The  defendants  in  their  answer  made  a  general  denial  of 
the  plaintiff's  claim,  and  set  up  as  a  bar  a  judgment  of  non-suit 
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in  a  former  proceeding  to  enforce  the  same  lien.  The  plaintiff 
demurred  to  so  much  of  the  answer  as  set  up  a  former  judgment, 
which  demurrer  was  sustained  by  the  court. 

It  appeared  on  the  trial  that  the  contract  with  the  owner  was 
made  before  the  passage  of  the  lien  law,  and  the  plaintiff,  to 
support  his  case,  merely  proved  a  contract  between  the  owner 
and  contractor,  without  showing  what  the  contract  was  or  whe- 
ther any  payment  had  become  due  under  it.  These  questions 
are  now  presented  to  the  court  on  this  appeal. 

1st.  Whether  the  law  applies  to  contracts  made  before  its 
passage.  2nd.  Whether  the  plaintiff  should  not  show  that 
some  payment  had  become  due,  before  he  is  entitled  to  a  judg- 
ment against  the  owner.  3d.  Whether  a  judgment  of  non-suit 
in  a  former  proceeding  to  enforce  the  same  lien  is  a  bar  to  a 
second  proceeding  for  the  same  purpose. 

The  point  first  stated  has  not  before  been  distinctly  presented 
to  us ;  but  in  the  case  of  Doughty  agt.  Devlin,  decided  in  May, 
1852,  we  intimated  that  the  views  then  expressed  as  to  the 
extent  of  liability  of  the  owner,  would  relieve  this  question  from 
difficulty.  In  that  case  the  liability  of  the  owner  was  restricted 
to  the  amount  which  by  the  contract  he  would  be  liable  to  pay, 
and  he  was  to  be  credited  for  all  payments  made  by  him  in 
good  faith  upon  account  of  such  contract. 

The  effect  of  applying  this  statute  to  contracts  in  existence  at 
the  time  of  its  passage  would  be  no  alteration  of  the  contract 
either  to  the  prejudice  of  the  owner  or  of  the  contractor.  The 
liability  of  the  owner  as  to  amount  is  not  changed.  The  pro- 
ceeding only  attaches  to  the  money  in  his  hands  which  re- 
mains due  to  the  contractor,  and  applies  it  to  the  payment  of  a 
debt  which  the  contractor  owes  and  ought  to  pay.  It  does  not 
affect  the  rights  of  either,  but  only  provides  a  new  remedy  for 
the  collection  of  a  debt  which  one  owes  and  the  other  has  the 
money  of  the  debtor  to  pay  with. 

There  is  nothing  in  the  statute  which  limits  its  operation  to 
contracts  made  after  its  passage,  but  it  does  limit  the  claim  to 
work  done  after  its  passage.  It  would  have  been  unnecessary 
BO  to  restrict  the  plaintiff's  claim  if  the  remedy  was  only  to  be 
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effectual  where  the  contract  was  made  after  the  passage  of  the 
act.  This  limitation  as  to  the  time  of  doing  the  work  or  fur- 
nishing the  materials  shows  the  intent  to  have  been  to  make  it 
applicable  to  contracts  then  in  existence,  so  far  as  any  work 
should  be  done  on  account  of  them,  subsequent  to  the  passage 
of  the  statute.  As  it  merely  provides  a  new  remedy  without 
increasing  the  liability  of  the  owner,  there  is  nothing  in  it  in 
this  respect,  wrhich  renders  it  liable  to  the  objection  that  it  im- 
pairs the  obligation  of  contracts. 

It  becomes  necessary  in  regard  to  the  next  point,  to  enquire 
what  proof  was  necessary  to  make  out  the  plaintiff's  case,  as 
to  the  indebtedness  of  the  defendant  Brewster,  to  his  contrac- 
tor on  the  contract. 

The  creditor  may  have  a  lien  at  any  time  whether  any  thing 
has  become  payable  on  account  of  the  contract  or  otherwise, 
but  the  owner  is  not  to  be  compelled  to  pay  any  greater  sum 
than  he  agreed  to  pay  by  the  contract.  Under  our  former  de- 
cisions on  these  provisions  of  the  statute.,  it  is  settled  in  this 
court,  that  the  owner  cannot  be  called  upon  to  pay  any  money 
on  account  of  his  contract,  unless  a  payment  has  become  due 
upon  the  contract  since  the  creation  of  the  lien,  by  filing  the 
notice.  Is  it  necessary  then  that  the  sub-contractor  or  material 
man  should  show  thaf  a  payment  has  become  due  upon  the  con- 
tract before  he  can  recover  against  the  owner,  or  is  it  sufficient 
to  show  merely  the  existence  of  a  contract  between  the  parties  I 

If  the  action  had  been  between  the  contractor  and  the  owner 
upon  the  contract,  the  contractor  to  make  out  a  prima  facie  case 
against  him,  would  be  required  to  show  the  performance  of 
work  sufficient  under  the  contract  to  entitle  him  to  payment. 

The  operation  of  the  lien  law  is  to  transfer  to  the  sub-con- 
tractor so  much  of  the  contractor's  claim  against  the  owner  as 
would  be  sufficient  to  pay  the  debt  of  the  contractor  to  his  sub- 
contractor. It  would  be  but  reasonable  to  require  the  same 
amount  of  proof  to  recover  against  the  owner  for  the  same  debt, 
whether  the  suit  is  brought  by  one  or  the  other  claimant.  It  is 
said  that  this  would  be  requiring  the  plaintiff  to  prove  a  nega- 
tive. This  is  not  so.  It  is  an  affirmative  proposition  that 
VOL.  VIII.  27 
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there  was  a  contract,  and  also  that  a  payment  has  become  due 
upon  it.  This  would  be  all  that  is  required  in  either  case, 
after  showing  that  an  indebtedness  has  existed ;  the  discharge 
of  that  indebtedness  must  be  proven  by  the  owner,  but  until 
the  fact  is  shown,  that  the  building  has  so  far  progressed  as  to 
entitle  the  contractor  to  call  for  a  payment  under  the  contract, 
no  case  is  made  out  by  which  a  sub-contractor  can  claim  pay- 
ment under  the  contract  as  assignee  of  the  contractor ;  nor  is 
there  any  difficulty  in  making  out  the  proof  necessary  on  the 
part  of  the  plaintiff.  The  law  gives  him  ample  means  to  com- 
pel the  parties  to  produce  the  contract,  and  the  plaintiff  could 
easily  show  the  state  of  the  building  at  the  time  of  commencing 
the  suit,  to  be  such  as  to  establish  a  payment  due  under  it,  if 
such  payment  was  due.  This  same  question  arose  under  the 
former  lien  law  in  the  case  of  Haswell  agt.  Goodchild,  (12 
Wend.  Rep.  373.)  In  that  case  the  Superior  Court  held  that 
the  owner  was  to  show  that  he  had  paid  the  contractor,  and  that 
the  fact  of  indebtedness  on  the  part  of  the  owner  wras  not  an 
ingredient  in  the  cause  of  action  but  a  part  of  the  defence. 
The  Chief  Justice  of  the  Supreme  Court  in  deciding  the  case, 
dissented  from  these  views,  and  that  court  held  that  the  plain- 
tiff must  show  that  the  defendant  (the  owner)  owes  the  contrac- 
tor, and  must  make  out  a  prima  facie  case.  That  it  was  not 
sufficient  to  prove  that  a  contract  existed,  but  that  the  money 
had  become  payable  under  it.  That  such  a  principle  if  assumed 
as  correct  would  relieve  the  plaintiff  from  proving  the  only  fact 
upon  which  the  defendant's  liability  rests,  viz  :  his  indebtedness 
to  the  plaintiff's  debtor.  Although  the  present  statute  differs 
from  the  one  in  force  at  the  time  the  decision  above  referred  to 
was  made,  still  there  is  nothing  contained  in  it  to  alter  the 
effect  of  the  reasoning  and  decision  in  that  case.  The  liability 
of  the  owner  is  to  the  same  extent,  and  is  enforced  in  a  similar 
manner.  The  additional  security  arising  from  the  lien  on  the 
land  makes  no  alteration  in  the  evidence  necessary  to  establish 
the  plaintiff's  claim,  and  until  such  indebtedness  on  the  part 
of  the  owner  to  the  contrator  is  proven,  the  owner  is  not  called 
upon  to  prove  payment. 
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The  court  below  in  sustaining  the  demurrer  to  that  portion 
of  the  answer  which  sets  up  the  judgment  of  non-suit  as  a  bar 
to  this  action,  decided  that  such  judgment  did  not  prevent  a 
second  notice  to  enforce  the  same  lien. 

In  actions  to  recover  demands  from  the  defendant  a  judgment 
of  non-suit  or  dismissal  of  the  complaint  would  not  prevent  a 
second  action  for  the  same  cause,  and  this  rule  should  be  ap- 
plied to  this  proceeding  unless  there  is  something  in  the  act 
which  would  render  a  different  rule  necessary.  It  is  proper, 
however,  to  remark,  that  a  failure  to  recover  against  the  owner 
does  not  deprive  the  plaintiff  of  his  claim  against  his  debtor. 
That  remains  unaffected  by  any  failure  to  recover  against  the 
owner.  Upon  examining  this  statute  I  am  of  the  opinion  that 
it  does  not  contemplate  more  than  one  proceeding  to  enforce 
the  lien. 

By  the  8th  section  the  action  after  issue  is  to  be  tried  and 
judgment  enforced  in  the  same  manner  as  upon  issues  joined 
and  judgments  rendered  in  other  actions  in  the  same  court ;  and 
by  the  9th  section  it  is  provided  that  a  transcript  of  every  judg- 
ment rendered  shall  be  furnished  to  the  successful  party,  who 
may  file  the  same  with  the  county  clerk,  and  when  the  judgment 
is  against  the  claimant,  the  clerk  shall  enter  "  discharged " 
against  the  claim  upon  the  docket. 

This  is  applied  to  every  judgment,  not  merely  to  a  final 
judgment.  A  judgment  of  non-suit  on  dismissing  the  plain- 
tiff's complaint  is  just  as  much  a  judgment  within  the  meaning 
of  this  section,  as  a  judgment  for  the  plaintiff,  and  so  far  as 
relates  to  that  action  it  is  a  final  judgment.  The  clerk  could 
not  refuse  upon  such  a  judgment  to  make  the  entry  directed  by 
the  9th  section — and  if  the  lien  is  once  legally  discharged,  there 
is  no  provision  for  reviving  it  again. 

This  act  only  contemplates  one  notice,  one  issue,  and  one 
judgment.  If  the  plaintiff  fails  either  upon  the  merits  or  from 
want  of  proof,  or  any  other  cause,  so  as  to  allow  a  judgment  in 
the  action  to  be  entered  against  him,  such  judgment  operates  on 
filing  the  transcript  to  discharge  the  lien,  and  the  plaintiff  must 
thereafter  resort  to  his  original  debtor  for  the  payment  of  his 
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demand.     Upon  both  grounds  I  think  the  Justice  erred,  and  the 
judgment  must  be  reversed. 
Judges  DALY  and  WOODRUFF  concurred. 


SUPREME   COURT. 

WAGGONER    agt.   JOEL    BROWN,   ADMINISTRATOR,   and   ANN 
BROWN,  ADMINISTRATRIX,  &c. 

A  verification  to  a  complaint  as  follows :  "  A B the  above  plaintiff 

being  duly  sworn,  says  the  above  complaint  is  substantially  true  of  his  own 
knowledge,"  is  defective. 

An  answer  to  such  a  complaint,  without  verification  is  well  pleaded. 

Steuben  Special  Term,  1853.  Notice  to  set  aside  judgment 
for  irregularity.  The  complaint  was  upon  two  promissory 
notes  alleged  to  have  been  made  by  the  intestate.  The  verifi- 
cation to  the  complaint  was  in  the  following  form :  "  Joseph 
A.  Waggoner,  the  above  plaintiff,  being  duly  sworn  says,  the 
above  complaint  is  substantially  true,  of  his  own  knowledge." 

The  defendants  put  in  an  answer  without  verification,  which 
the  plaintiff's  attorney  returned  and  entered  up  judgment  as 
though  no  answer  had  been  received. 

D.  STRAIGHT,  for  Plaintiff". 

M.  H.  WYGANT,/OT  Defendants. 

JOHNSON,  Justice. — The  complaint  was  not  properly  verified. 
The  word  "  substantially  "  in  the  connexion  in  which  it  stands 
in  the  verification  is  a  qualifying  term,  and  imports,  that  the 
facts  stated  in  the  complaint  are  mainly,  but  may  not  be  entirely, 
true.  To  which  of  the  essential  facts  stated  in  the  complaint, 
or  to  what  part  of  any  of  them,  or  precisely  to  what  extent, 
the  qualification  was  designed  to  extend,  cannot  be  seen.  The 
statute  as  to  every  thing  material  should  be  strictly  followed 
and  parties  not  be  permitted  to  evade  it,  by  qualifications  or 
reservations  of  any  kind.  The  complaint  served  with  the 
summons  not  having  been  properly  verified,  the  defendants  were 
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at  liberty  to  put  in  their  answer  without  verification.  They 
were  not  bound  under  such  circumstances  by  the  verification  at 
all.  The  plaintiff's  attorney  was  therefore  in  error  in  return- 
ing the  answer  and  entering  his  judgment  as  though  none  had 
been  put  in. 

Judgment  set  aside  with  ten  dollars  costs  of  motion. 


SUPERIOR  COURT. 
WILMERDING  AND  OTHERS  agt.  MOON  impleaded  with  LEVY. 

A  defendant  who  has  been  arrested  under  an  order  in  an  action  upon  contract, 
and  has  not  been  bailed,  may  move  to  vacate  the  order  at  any  time,  before  he 
has  been  charged  in  execution. 

At  Chambers,  December  8th,  1852.  Before  OAKLEY,  Chief 
Justice  ;  DUER,  CAMPBELL,  BOSWORTH,  and  EMMET,  J.  J.  con- 
curred. The  defendant  Moon  moved  to  vacate  the  order  under 
which  he  had  been  arrested,  upon  affidavits  controverting  those 
upon  which  the  order  had  been  granted.  The  action  was  upon 
contract,  and  it  appeared  that  the  plaintiffs  had  obtained  a  judg- 
ment and  had  issued  an  execution  against  the  property  of  the 
defendant,  and  these  facts  were  relied  on  as  a  bar  to  the  motion. 
The  application  was  also  resisted  upon  the  merits. 

OAKLEY,  Chief  Justice. — I  have  consulted  my  brethren  upon 
the  preliminary  objection  raised  upon  the  argument,  and  we  are 
all  of  opinion  that  I  am  bound  to  entertain  this  motion  and 
decide  it  upon  its  merits,  as  disclosed  by  the  affidavits.  The 
fact  upon  which  the  plaintiffs'  counsel  relied,  in  our  judgment, 
are  no  bar  to  the  application. 

The  only  limitation  of  time  which  the  Code  imposes,  is  that 
which  is  necessarily  implied  in  section  204,  namely,  that  the 
motion  to  vacate  an  order  of  arrest  must  be  made  before  the 
justification  of  bail,  and  with  a  single  exception  that  I  shall 
hereafter  state,  we  think,  it  follows  that  so  long  as  bail  may  be 
put  in,  the  right  to  make  the  motion  is  unimpaired. 
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It  is  true  that  in  Lewis  agt.  Truesdell,  (3  Sand.  706,)  in 
which  we  held  that  the  motion  was  too  late,  the  bail  had  not 
justified,  but  their  undertaking  had  become  absolute  by  the 
omission  of  the  plaintiff  to  except,  and  the  ground  of  our 
decision  was  that  it  is  the  perfecting  of  bail — whether  by  their 
justification  or  the  absence  of  an  exception  is  immaterial — that 
creates  the  estoppel.  Although  not  within  the  letter,  the  case 
was  plainly  within  the  spirit  and  intention  of  the  Code. 

The  perfecting  of  bail  is  an  admission  upon  record  that  the 
order  of  arrest  was  justly  made,  but  we  cannot  say  that  mere 
delay  of  the  application  to  vacate  the  order  is  a  conclusive  ad- 
mission of  the  same  fact.  An  objection  founded  merely  upon 
delay  is  in  all  cases  addressed  to  the  discretion  of  the  court, 
and  it  would  be  a  palpable  abuse  of  that  discretion  to  allow  it 
to  prevail,  where  the  question  is,  whether  a  defendant  shall  be 
discharged  from  an  unjust  imprisonment. 

Nor  is  the  case  at  all  altered  by  the  facts  that  the  plaintiff 
has  obtained  judgment  and  has  issued  execution  against  the 
property  of  the  defendant.  Where  the  right  to  arrest  a  defen- 
dant depends  upon  the  nature  of  the  action,  and  the  facts  con- 
stituting the  right  are  set  forth  in  the  complaint, — as  in  actions 
for  false  imprisonment,  malicious  prosecution,  breach  of  promise 
of  marriage,  &c., — as  the  judgment  establishes  the  truth  of  the 
facts  it  concludes  the  defendant  from  subsequently  denying  them, 
but  when  the  order  of  arrest,  as  in  this  case,  is  founded  solely 
upon  extrinsic  facts,  not  constituting  the  cause  of  action,  as  the 
judgment  is  no  evidence  of  the  truth  of  the  facts,  it  leaves 
them  just  as  open  to  explanation  and  denial  as  if  it  had  never 
been  obtained.  The  judgment  is  evidence  that  a  debt  is  due 
to  the  plaintiff,  but  not  that  the  defendant  had  been  guilty  of 
any  fraud  in  contracting  the  debt,  or  endeavoring  to  evade  its 
payment. 

Whether  I  could  entertain  this  motion  if  the  defendant  were 
now  in  confinement  under  an  execution  against  his  person,  is 
not  a  question  that  can  now  be  properly  considered,  but  our 
decision  is  that  an  order  of  arrest  founded  upon  extrinsic  facts, 
may  be  vacated  upon  a  proper  application,  at  any  time  before 
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the  defendant  if  not  bailed,  has  been  charged  in  execution.     I 
have  examined  with  attention  the  affidavits  on  both  sides,  and 
am  satisfied  that  the  defendant  ought  to  be  discharged. 
Order  of  arrest  vacated  without  costs. 


SUPREME    COURT. 

LOVELAND  agt.  HOSMER. 

Where  in  the  complaint  the  charge  of  libel  set  out  "  This  scoundrel  was  indicted 
at  San  Francisco,  February  last,  for  fraud ;  arrested  by  C.  A.  Hosmer,"  with 
appropriate  inuendos.  And  the  answer  set  up  a  justification  that,  the  plaintiff 
had  been  indicted  and  arrested  for  a  conspiracy  to  cheat  and  defraud, .held,  that 
such  a  justification  did  not  reach  the  charge  of  being  a  "  scoundrel." 

Monroe  Special  Term,  January,  1853.  Demurrer  to  a  portion 
of  the  answer. 

L.  FARRAR,  for  Plaintiff. 

E.  A.  RAYMOND,  for  Defendant. 

WELLES,  Justice. — The  complaint  states  two  distinct  and 
independent  causes  of  action.  They  are  both  for  written  slan- 
der. The  answer  contains  two  separate  independent  defences. 
The  first  amounts  in  substance  to  a  general  denial  of  the  com- 
plaint, and  is  not  in  question  here.  The  second  is  demurred 
to,  and  for  the  purposes  of  the  demurrer,  must  be  regarded  in 
the  same  light  as  if  it  was  the  only  answer  put  in.  It  is 
intended  as  a  justification,  and  by  not  denying  admits  the  publi- 
cation of  the  libel.  It  professes  to  be  an  answer  to  the  whole 
complaint,  and  must  therefore,  in  order  to  be  sustained,  amount 
to  a  justification  in  respect  to  both  counts  of  the  complaint. 
The  libel  set  out  in  the  first  count,  stript  of  the  inuendos,  is  in 
the  following  words : 

"This  scoundrel  was  indicted  at  San  Francisco,  February 
last,  for  fraud ;  arrested  by  C.  A.  Hosmer."  Appropriate  in- 
nuendos  are  introduced,  giving  point  to,  and  explaining  the 
words  of  the  charge. 
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The  words  of  the  libel  not  only  charge  the  plaintiff  with 
being  indicted  for  fraud,  and  having  been  arrested  therefor,  but 
impute  to  him  the  traits  of  character  of  a  scoundrel.  The 
answer  under  consideration  goes  no  further  than  to  justify  the 
part  of  the  charge  that  the  defendant  had  been  indicted  and 
arrested,  &c.  This  is  no  answer  to  the  other  and  graver  part 
of  the  charge,  to  wit :  that  the  plaintiff  is  a  scoundrel. 

Webster  defines  "  scoundrel "  as  follows :  "  A  mean  worth- 
less fellow;  a  rascal;  a  low,  petty  villain;  a  man  without 
honor  or  virtue." 

The  libel  designates  the  plaintiff  as  such  a  person,  and  it  is 
no  justification  to  say  that  he  has  been  indicted  and  arrested 
for  a  conspiracy  to  cheat  and  defraud. 

There  must  be  judgment  for  the  plaintiff  on  the  demurrer, 
with  leave  to  the  defendant  to  amend  his  second  answer  on 
payment  of  costs. 


SUPREME  COURT. 
BANTES  agt.  BRADY  AND  OTHERS. 

Where  the  facts  of  a  case,  which  involve  among  others,  the  existence  of  a  co- 
partnership, is  referred,  and  the  referee  reports  that  there  is  sufficient  evidence 
to  establish  the  co-partnership,  the  party  in  whose  favor  the  report  is  made 
cannot  file  the  report  without  notice,  and  enter  an  order  dissolving  the  co- 
partnership and  direct  an  accounting.  Such  an  order  is  not  a  judgment  under 
the  Code. 

Notice  should  be  given  of  the  time  and  place  of  presenting  the  report  to  the 
court,  and  the  nature  of  the  order  asked  for. 

Dutchess  Special  Term,  May,  1853.  The  suit  was  commenced 
for  the  purpose  of  dissolving  a  copartnership  and  settling  its 
affairs.  Some  of  the  defendants  denied  the  existence  of  the 
copartnership  and  took  issue  upon  certain  other  facts.  The 
cause  was  referred  to  a  referee  to  hear  and  decide  the  issues 
of  fact  and  report  thereon.  The  parties  met  before  the  referee 
and  put  in  their  testimony  touching  the  existence  of  the  part- 
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nership.  The  defendants'  counsel  then  moved  for  a  dismissal 
of  the  complaint  on  the  ground  that  no  partnership  was  proved. 
This  motion  having  been  argued  at  length  was  taken  into  con- 
sideration and  afterwards  decided  by  the  referee  in  favor  of  the 
plaintiff.  The  referee  made  a  report  upon  that  question  and 
stated  that  the  partnership  was  proved  and  an  account  ought  to 
be  taken. 

The  plaintiff  filed  the  report,  and  without  notice,  entered  an 
order  dissolving  the  copartnership  and  directing  an  account  to 
be  taken.  Defendants  now  move  to  set  aside  the  report  and 
order  as  irregular. 

W.  S.  ROWLAND,  for  Defendants. 
JOHN  GRAHAM,  for  Plaintiff'. 

BARCULO,  Justice. — This  is  an  equitable  suit,  to  which  the 
rules  applicable  to  common  law  proceedings  cannot  be  conve- 
niently applied.  The  cause  was  improperly  referred  generally, 
instead  of  being  referred  to  enquire  into  a  specific  fact ;  but 
the  parties,  in  some  degree,  remedied  the  mistake  by  adopting 
the  natural  order  of  things  in  taking  their  proof,  and  having 
the  question  of  the  existence  of  the  copartnership  first  deter- 
mined. The  referee  was  undoubtedly  correct  in  reporting  upon 
the  issue  thus  submitted  to  him,  before  proceeding  to  further 
evidence,  whether  the  parties  consented  to  that  course  or  not ; 
for  the  absurdity  of  attempting  to  take  an  account  of  a  copart- 
nership business — when  its  very  existence  and  terms  and  extent 
are  unascertained — is  apparent  from  the  bare  statement  of  the 
case. 

But  I  think  the  plaintiff  was  irregular  in  taking  his  order  of 
course.  He  is  mistaken  in  supposing  that  it  is  a  judgment 
under  the  Code,  which  may  be  thus  entered  upon  the  report  of  a 
referee.  This  order  is  not  a  judgment  in  any  sense  of  that  term» 
The  proper  practice  required  the  plaintiff,  on  obtaining  the  re- 
port, to  give  notice  to  his  adversary  of  the  time  and  place  of  pre- 
senting the  report  to  the  court,  and  the  nature  of  the  order  which 
would  then  be  moved  for.  The  court  could  then  understand^- 
ingly  order  an  accounting  and  appoint  a  referee  for  that  purpose. 
VOL.  VIII.  28 
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For  this  reason  the  order  must  be  vacated,  with  leave  to  the 
plaintiff  to  move  upon  the  report  on  due  notice.  The  residue 
of  the  motion  is  denied.  No  costs  are  awarded. 


SUPREME   COURT. 

FORBES  agt.  LOCKE  AND  CHAPMAN. 

Where  both  parties  noticed  the  cause  for  trial,  put  it  on  the  Calendar,  and  it  was 
reached  the  first  day  of  the  Circuit,  called  and  passed ;  the  plaintiff's  attorney 
then  discontinued  and  tendered  defendants'  attorney  $12,50  costs,  which  was 
refused,  as  not  being  enough  into  $10.  And  on  a  second  call  of  the  Calendar 
the  defendants'  attorney  moved  the  cause,  when  it  was  stipulated  between  the 
attorneys  to  submit  the  question  of  costs  to  the  Judge.  Held,  that  defendant 
was  entitled  to  the  $10,  counsel  fee  he  claimed — making  $22.50  directed  to 
be  paid. 

A  liberal  construction  should  be  given  to  these  questions  of  costs. 

Penn  Yan,  April,  1853.  Jit  Chambers,  before  WELLES, 
Justice.  Issue  was  joined  in  this  action  prior  to  the  Circuit 
Court,  held  in  the  County  of  Yates,  on  the  third  Monday  of 
April  inst. 

The  action  was  noticed  for  trial  by  both  parties  for  that  cir- 
cuit, and  put  upon  the  Calendar.  On  the  first  day  of  the 
circuit  the  cause  was  reached  and  called  in  its  order  and  passed, 
neither  party  moving  it.  Afterwards,  and  on  the  same  day, 
the  plaintiff's  attorney  discontinued  the  action,  and  tendered  to 
the  attorneys  for  the  defendant,  Chapman,  $12.50,  as  and  for 
his  costs  of  the  defence,  which  was  refused  as  not  being  suffi- 
cient by  $10.  On  a  second  call  of  the  Calendar  the  cause  was 
again  reached  and  moved  on  behalf  of  the  defendant,  Chapman, 
when  it  was  stipulated  between  the  attornies,  to  submit  the 
question  to  a  Justice  of  this  court,  whether  the  tender  was 
sufficient  in  amount,  and  if  sufficient,  the  $12.50  to  be  paid  and 
received.  If  the  attornies  for  defendant,  Chapman,  are  entitled 
to  the  additional  ten  dollars  claimed,  then  $22,50  to  be  paid, 
and  the  action  regarded  out  of  court.  The  reason  why  the 
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trial  was  not  moved  at  the  first  call  of  the  Calendar,  was,  that 
the  counsel  who  were  expected  to  try  the  cause  for  the  respec- 
tive partes  were  temporarily  engaged  out  of  court. 

WILLIAM  S.  BRIGGS,  for  Defendant,  Chapman. 
JOHN  D.  WOOLCOTT,  for  Plaintiff. 

WELLES,  Justice. — I  think  under  the  circumstances  of  this 
case,  the  defendant,  Chapman,  was  entitled  to  the  additional 
ten  dollars  claimed.  The  seven  dollars,  given  by  the  2d  sub- 
division of  section  307,  of  the  Code,  to  the  defendant,  for  all 
proceedings  subsequent  to  notice  of  trial,  and  before  the  trial, 
are  intended  to  pay  him  for  preparing  the  cause  for  trial, 
embracing  every  thing  to  be  done  by  the  party  and  his  attornies 
and  counsel  after  notice  of  trial  and  before  the  circuit.  As 
soon  as  the  circuit  has  commenced,  the  attorney  becomes  enti- 
tled to  ten  dollars,  under  subdivision  8  of  the  same  section, 
provided  the  cause  is  necessarily  on  the  Calendar,  and,  either 
not  reached,  or  postponed.  In  this  case  there  was  a  bonafide 
intention  to  try  the  cause,  which  was  not  done  at  the  first  call 
of  the  Calendar,  but  would  have  been  done  at  the  second  call, 
except  for  the  stipulation  of  the  attornies,  to  refer  the  question 
as  stated. 

I  think  the  claim  of  the  defendant  to  this  additional  ten  dol- 
lars is  within,  the  intention  at  least,  of  subdivision  8.  If 
necessary  to  sustain  it,  I  think  the  case  may  be  regarded  as 
having  been  postponed  from  the  first  to  the  second  call  of  the 
Calendar ;  or,  if  not  postponed,  that  at  the  time  of  the  tender 
it  was  not  reached.  True,  it  had  been  once  reached,  but  was 
expected  to  be  again,  but  was  not  again  reached  until  after  the 
discontinuance  and  tender.  In  Minturn  agt.  Main,  (2  Sanf. 
Supr.  C.  R.  737,)  the  court  say  :  "  It  is  the  practice  to  construe 
the  allowance  of  counsel  fees,  for  attendance  at  the  terms,  in  a 
liberal  way." 

My  opinion  is  that  the  defendant  is  entitled  to  the  ten  dol- 
lars in  question. 

COSTS. 
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SUPREME   COURT. 
IN  THE  MATTER  OF  HUGH  PAYN  AN  ALLEGED  LUNATIC. 

The  Court  have  no  jurisdiction  to  appoint  a  committee  of  a  lunatic  or  order  a 
sale  of  his  property,  upon  petition  of  his  friends  and  relatives,  before  a  com- 
mission of  lunacy  has  been  issued  and  returned. 

Washington  Special  Term,  September,  1852.  This  was  an 
application  ex  parte  on  the  part  of  Samuel  Lewis  and  Martha, 
his  wife,  residents  of  Mechanicsville,  Saratoga  county,  for  the 
appointment  of  a  guardian  or  special  committee  of  Hugh  Payn, 
on  the  ground  that  he  is  a  person  of  unsound  mind,  and  inca- 
pable of  managing  his  affairs.  The  petition  sets  forth  that  the 
said  Hugh  Payn  is  aged  48  years,  and  has  been  from  his  infancy, 
from  impaired  body  and  unsound  mind,  wholly  incapable  of 
providing  for  himself,  or  conducting  or  managing  his  property, 
which  consists  only  of  the  third  part  of  a  farm  situate  in  Fort 
Miller,  in  the  county  of  Washington,  of  the  value  of  $600,  and 
which  at  an  annual  rent  produces  only  $40  per  annum,  a  sum 
entirely  inadequate  to  his  support.  The  petition  prays,  that  some 
suitable  person  may  be  appointed  committee  for  the  said  Hugh, 
who  shall  be  empowered  to  sell  his  property  and  invest  the 
proceeds  for  his  benefit — that  the  interest  and  so  much  of  the 
principal  as  may  be  necessary,  may  be  from  time  to  time  applied 
to  his  support — and  proposes  the  petitioner,  Samuel  Lewis, 
who  is  the  brother-in-law  of  the  said  Hugh,  and  who  consents 
thereto,  as  the  guardian.  The  petition  is  accompanied  by  no 
affidavits. 

'  W.  HAY,  for  Petitioner. 

C.  L.  ALLEN,  Justice. — The  whole  question  presented  by 
this  petition  is,  whether  the  court  has  jurisdiction  to  order  the 
sale  of  land  of  an  alleged  lunatic,  without  a  preliminary  inqui- 
sition as  to  his  lunacy,  and  on  the  petition  alone  of  his  imme- 
diate relatives  and  friends. 
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I  have  carefully  examined  all  the  leading  cases  on  this  sub- 
ject, both  in  the  English  courts  and  our  own,  and  I  cannot  find 
a  single  instance  in  which  an  order  of  the  kind  prayed  for  has 
ever  been  granted. 

By  the  old  common  law  there  was  a  writ  termed  "  de  idiota 
inquirendo,"  to  inquire  whether  a  man  be  an  idiot  or  not,  which 
was  to  be  tried  by  a  jury  of  twelve  men,  and  if  they  found  him 
an  idiot  or  lunatic,  the  profit  of  his  land,  and  the  custody  of  his 
person,  was  granted  by  the  king  to  some  subject  who  had  inter- 
est enough  to  obtain  them,  (1  Harr.  491.)  This  was  thought 
oppressive,  and  it  very  seldom  happened  that  a  jury  found  a 
man  an  idiot,  a  nativitate,  but  only  non  compos  mentis,  from 
some  particular  time.  The  method  in  England  of  proving  a 
person  non  compos  mentis,  was  very  similar  to  that  of  proving 
him  an  idiot.  The  Lord  Chancellor,  to  whom  the  custody  of 
idiots  and  lunatics  was  entrusted,  upon  petition  or  information, 
granted  a  commission  in  the  nature  of  the  writ  de  idiota  inqui- 
rendo,  to  enquire  into  the  party's  state  of  mind,  and  if  he  was 
found  non  compos,  the  care  of  his  person  and  estate  was  usually 
committed  to  some  friend,  who  was  then  called  his  committee. 
This  petition  was  accompanied  by  affidavits  setting  forth  the 
state  and  condition  of  the  alleged  lunatic — and  some  few  instan- 
ces of  his  declarations  and  actions ;  and  the  commission  was 
usually  granted,  and  the  practice  under  it  pretty  much  the  same 
as  has  been  uniformly  adopted  in  this  State ;  and  see  Skelford 
on  Lunacy,  15 ;  1  Collins  on  Lunatics,  86. 

By  our  statute  (2  R.  S.  237,  4  ed.,  52,)  §  1,  it  is  declared 
that  the  Supreme  Court  shall  have  the  care  and  custody  of  all 
idiots,  lunatics,  persons  of  unsound  mind,  and  persons  who 
shall  be  incapable  of  conducting  their  own  affairs  in  consequence 
of  habitual  drunkenness,  and  of  their  real  and  personal  estates,  so 
that  the  same  shall  not  be  wasted  or  destroyed,  and  shall  pro- 
vide for  their  safe  keeping  and  maintenance,  and  for  the  main- 
tenance of  their  families  and  the  education  of  their  children, 
out  of  their  personal  estates,  and  the  rents  and  profits  of  their 
real  estates  respectively. 
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Sections  2,  3,  and  4,  provide  for  proceedings  in  case  of  the 
application  of  the  overseers  of  the  poor  of  any  city  or  town,  for 
the  exercise  of  the  powers  and  jurisdiction  of  the  court  in  cases 
of  habitual  drunkards,  in  which  a  commission  to  enquire  into  the 
fact  of  such  alleged  habitual  drunkenness  is  specially  directed. 

Section  12,  declares  that  whenever  the  personal  estate  of  any 
idiot,  lunatic,  or  other  person  specified  in  the  act,  shall  not  be 
sufficient  to  pay  his  debts  that  the  committee  shall  apply  to  the 
court  by  which  they  were  appointed,  by  petition,  for  leave  to 
mortgage,  lease,  or  sell  so  much  of  his  real  estate  as  shall  be 
sufficient  to  pay  his  debts ;  and  a  reference  shall  be  had  to  a 
referee  or  to  the  clerk  to  enquire  into  and  report  upon  the  mat- 
ters therein  contained,  and  to  hear  all  parties  concerned. 

Section  17,  makes  a  like  provision,  by  petition  and  for  a 
reference,  where  the  personal  property  and  rents  and  profits  of 
the  real  estate  shall  be  insufficient  for  the  maintenance  of  the 
lunatic  or  his  family. 

These  provisions,  though  somewhat  enlarged,  are  similar  to 
those  contained  in  the  acts  of  1801,  Laws  o/"1813,  and  2  R.  S. 
52,  §  1. 

Under  these  statutes  it  has  been  the  uniform  practice  of  the 
Court  of  Chancery  in  this  State,  so  long  as  it  existed,  to  require 
the  proceedings  to  be  commenced  by  a  petition  for  the  writ  de 
lunatico  inquirendo,  and  that  petition  has  always  been  required 
to  be  accompanied  by  affidavits  setting  forth  the  unsound  state 
of  mind  of  the  party,  and  stating  such  instances  of  conduct  or 
language  as  plainly  indicated  it. 

In  England  as  well  as  in  this  country,  the  courts  have  been 
rather  scrupulous  about  granting  even  a  commission,  without 
strong  preliminary  proof,  amounting  at  least  to  a  probable  case 
of  insanity.  In  1  Malloy  219,  the  Lord  Chancellor  remarked, 
"  that  the  mere  issuing  of  a  commission  might  produce  conse- 
quences highly  detrimental,  and  it  was  not  to  issue  without 
great  circumspection ;"  and  in  ex  parte  Tomlinson,  (1  Ves.  and 
Beames,)  the  Lord  Chancellor  said,  "the  true  point  to  consider 
on  such  an  application  is,  whether  it  is  for  the  benefit  of  the 
lunatic  or  his  property  that  a  commission  should  issue,''  and 
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Mr.  Shelford,  (p.  82,)  remarks  that  where  the  lunacy  is  not 
apparent,  the  affidavits  of  two  physicians  will  be  required — 
swearing  to  their  opinion  of  the  lunacy,  and  their  reasons  for 
that  opinion  before  even  granting  a  commission.  This  has 
been  usually  required  by  our  own  courts  as  part  of  the  moving 
papers,  and  has  been,  I  believe,  uniformly  adopted. 

There  appears  to  .be  no  cause,  therefore,  for  the  appointment 
of  a  committee,  but  to  proceed  in  the  usual  way,  of  obtaining 
an  inquisition,  upon  the  return  of  which  a  committee  may  be 
appointed — and  that  committee  may  in  due  time  apply  for  leave 
to  sell  the  real  estate  of  the  lunatic.  The  sections  of  the  statute 
above  referred  to  clearly  contemplate,  indeed,  they  require,  the 
appointment  of  a  committee  by  the  court  in  the  usual  way,  before 
any  petition  can  be  entertained  for  the  sale  of  the  real  estate. 

The  cases  referred  to  by  the  counsel  for  the  petitioners,  only 
go  to  confirm  the  views  already  taken.  In  the  matter  of  Bar- 
ker, (2  John.  Ch.  232,)  Chancellor  KENT  entertained  a  motion  for 
a  commission  in  a  case  where  a  person  from  old  age,  sickness, 
or  other  cause,  had  become  weak  and  incapacitated  in  mind,  so 
as  to  be  unable  to  manage  his  own  affairs.  He  concluded  he 
was  rather  extending  the  jurisdiction  of  the  court  to  even  order 
a  commission  in  that  case ;  but  he  does  not  intimate  that  the 
court  could  entertain  a  motion  for  the  appointment  of  a  com- 
mittee, without  a  commission,  and  before  the  return  of  an 
inquisition  finding  Barker  to  be  of  unsound  mind  and  mentally 
incapable  of  managing  his  own  affairs.  In  the  matter  of  Perkins, 
(2  John.  Ch.  124,)  the  same  learned  jurist  decided  that  where 
the  person  had  been  found  a  lunatic,  by  inquisition,  in  Massa- 
chusetts, and  the  petitioner  duly  appointed  his  committee,  it 
was  not  sufficient  to  authorize  a  sale  of  the  lunatic's  estate  for 
his  maintenance,  but  a  new  commission  must  be  awarded  in 
this  State,  and  a  new  inquisition  found  and  returned,  and  a  new 
committee  appointed,  before  a  sale  of  the  real  estate  here  could 
be  authorized.  This  doctrine  was  sanctioned  in  the  matter  of 
Petit,  (2  Paige,  174.) 

In  Smith  agt.  Carll,  (5  John.  Ch.  R.  118,)  the  same  Chancel- 
lor remarked,  that  the  court  had  a  discretion  to  try  all  question** 
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of  fact  without  the  intervention  of  a  jury — and  that  it  is  not 
bound  to  send  a  matter  of  fact  to  the  jury,  if  it  can  decide  for 
itself  to  its  own  satisfaction,  upon  the  evidence ;  the  aid  of  a 
jury  being  merely  to  inform  the  conscience  of  the  court.  He 
denied  the  motion  for  a  rehearing  in  that  case  on  the  point  of 
insanity,  declaring  that  the  testimony  was  entirely  satisfactory 
to  him  on  that  point — that  it  must  be  recollected  that  a  com- 
mission of  lunacy  had  previously  issued  in  that  case,  and  that 
Hatwell,  who  had  made  the  purchase  which  was  declared  void, 
had  been  found  a  lunatic,  and  that  evidence  had  also  been  pro- 
duced on  the  hearing,  going  to  establish  that  fact. 

Without  a  further  review'  of  the  cases  it  will  be  found  in  all 
of  them,  that  a  commission  has  been  uniformly  issued,  and  an 
inquisition  returned,  before  the  appointment  of  a  committee. 
Matter  of  Morgan,  (7  Paige,  236,)  and  cases  hereafter  cited. 

Indeed  a  committee  has  not  always  been  appointed  on  the 
return  of  an  inquisition.  Leave  has  been  sometimes  given  to 
the  lunatic  to  traverse  the  inquisition,  and  it  has  sometimes 
been  set  aside  by  a  personal  inspection  and  examination  of  the 
lunatic  by  the  court.  (In  the  matter  of  Wendell,  1  John.  Ch. 
R.  600 ;  matter  of  Tracy,  1  Paige,  580 ;  matter  of  Christie,  5 
Paige,  242  ;  matter  of  Morgan,  7  Paige,  231.) 

In  England,  under  the  statutes  of  2  and  3,  Edward,  the  tra- 
verse is  a  matter  of  right.  Here  no  statute  has  been  enacted, 
but  the  court  in  their  discretion,  have  often  awarded  a  feigned 
issue  to  inform  their  conscience,  when  they  have  npt  been  fully 
satisfied  on  the  return  of  the  inquisition.  (See  cases  above 
cited.) 

Again,  when  a  commission  is  issued,  the  commissioners  are 
directed  in  the  order  to  give  notice  of  the  time  and  place  of 
executing  the  commission  to  the  supposed  lunatic.  He  has  a 
right  to  be  present  at  the  execution  of  it,  and  introduce  witnes- 
ses on  his  own  behalf.  (2  Ves.  405  ;)  matter  of  Gray,  (1  Paige, 
582 ;)  matter  of  Petit,  (2  Paige,  174  ;)  and  other  cases. 

I  cannot  perceive  that  the  court  have  any  jurisdiction  under 
the  statute,  to  appoint  a  committee  of  a  lunatic  or  order  a  sale 
of  his  real  estate,  before  a  commission  has  been  issued  and 
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returned  with  the  proper  inquisition,  and  a  committee  duly 
appointed.  The  court  must  be  satisfied  in  the  usual  way,  and 
after  a  jury  has  passed  upon  the  question,  and  the  supposed 
lunatic  has  had  an  opportunity  of  being  heard,  that  he  is  of  un- 
sound mind  before  they  have  the  power  to  act. 

It  would  be  dangerous  in  the  extreme  to  permit  or  sanction 
a  proceeding  by  which  a  man's  person  and  property  might  be 
put  at  hazard  on  the  sole  representations  of  interested  relatives, 
who  feel  disposed  to  swear  to  his  insanity.  No  man  would  be 
safe  under  such  a  state  of  things.  The  greatest  abuses  might, 
arid  no  doubt  would  be  practiced.  The  courts  as  well  as  the 
statutes  have  thus  far  well  guarded  against  the  dangers  of  such, 
a  practice,  and  if  they  had  the  power  or  jurisdiction,  (which  I 
think  they  have  not,)  they  would  be  careful  of  its  exercise,  and 
would  be  slow  to  deviate  from  a  course  which  has  received  the 
sanction  of  ages. 

The  motion  must  be  denied.  I  might  perhaps  have  granted 
a  commission  if  it  had  been  prayed  for,  and  the  petition  had 
been  accompanied  by  the  usual  affidavits,  but  the  present 
papers  are  defective,  even  for  that  purpose. 

VOL.  VIII.  29 
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SUPREME  COURT. 
BONESTEEL  agt.  LYNDE  AND  OTHERS. 

By  the  true  construction  of  §  390  of  the  Code,  a  party  to  an  action  may,  at  the 
instance  of  the  adverse  party,  be  compelled  by  the  process  of  subpoena  duces 
tecum,  not  only  to  appear  at  the  trial  and  submit  to  a  personal  examination, 
but  to  produce  papers  and  bocks  in  his  possession,  precisely  as  any  other  wit- 
ness may  be  so  compelled.  And  a  witness,  when  properly  subpoenaed,  is  as 
much  bound  to  produce  books  and  papers  in  his  possession  as  evidence,  as  to 
testify  orally, — and,  his  neglect  of  either  is  a  contempt  of  court.  (  This  seems 
to  be  adverse  to  Trotter  agt.  Latson,  1  How.  P.  R.  261.) 

Where  a  plaintiff  having  neglected  to  produce  a  lease  and  inventory  in  question, 
after  having  been  duly  subpcened  for  that  purpose ;  and  standing  convicted  of 
having  surreptitiously  procured  the  possession  of  them,  with  the  intention  of 
preventing  their  introduction  in  evidence,  after  he  knew  that  the  process  of 
the  court  had  been  issued  for  the  purpose  of  obtaining  them,  and  was  on  its 
way  to  the  person  having  them  in  custody ;  and  afterwards  refusing  to  restore 
them  when  properly  requested ;  held,  that  his  excuse  on  the  trial  of  having 
lost  or  mislaid  them  was  inadmissible.  He  was  held  and  treated  as  in  con- 
tempt, and  his  complaint  stricken  out  with  costs. 

A  referee  has  no  power  to  strike  out  a  complaint,  nor  to  punish  for  a  contempt. 

Monroe  Special  Term,  January,  1853.  Before  WELLES, 
Justice.  Motion  to  strike  out  complaint  under  §  394  of  the 
Code. 

After  issue  joined,  the  action  was  referred  to  E.  Griffin,  sole 
referee,  to  hear  and  decide  the  same.  The  trial  before  the 
referee  commenced  on  the  first  day  of  September,  1852,  and 
after  some  evidence  had  been  given  on  that  day,  it  appears  to 
have  been  adjourned  until  the  16th  day  of  November  following. 
On  the  day  last  mentioned,  and  a  short  time  before  the  resump- 
tion of  the  trial,  the  defendants  caused  the  plaintiff  to  be  sub- 
poenaed to  appear  and  give  evidence,  and  to  produce  upon  the 
trial  a  certain  paper,  being  a  lease  between  the  plaintiff  and 
one  David  M.  Jacocks,  for  a  tavern  house  in  the  city  of 
Rochester,  together  with  an  inventory  of  household  furniture 
annexed.  This  inventory  was  regarded  by  the  defendants  and 
•their  counsel  as  material  evidence  on  the  trial  before  the  referee. 
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It  appeared  that  the  said  David  M.  Jacocks  was  dead,  and  that 
His  son,  John  Jacocks,  who  remained  in  the  tavern  house  after 
his  father's  death,  had  handed  the  lease  and  inventory  to  one 
Alvah  Benedict,  who  was  Jacocks'  security  on  the  lease.  On 
the  morning  of  the  first  day  of  September,  the  day  the  trial 
commenced  before  the  referee,  the  defendant,  Lyndes,  sub- 
poenaed John  Jacocks  to  attend  the  trial  and  produce  the  lease. 
John  Jacocks  then  informed  Lynde  that  the  lease  was  out  at 
Benedict's,  some  six  miles  from  the  city  of  Rochester.  Lynde 
thereupon  went  and  subpoenaed  Benedict,  accordingly.  Direct- 
ly after  the  subpoena  was  served  on  John  Jacocks,  the  plaintiff 
was  told  by  him  of  the  fact,  and  that  the  lease  was  with  Bene- 
dict, and  that  Lynde  had  gone  to  subposna  him.  Immediately 
afterwards,  and  on  the  same  morning,  and  before  Lynde  got  to 
Benedict's,  the  plaintiff  went  there,  ascertained  that  Benedict 
was  at  work  on  his  farm ;  stated  to  Benedict's  wife  he  wanted 
a  certain  lease.  She  was  unwilling  to  let  him  have  it,  and 
referred  him  to  her  husband,  at  work  on  his  farm.  He  pro- 
fessed to  be  in  a  hurry,  and  she  then  went  to  look  for  the  lease, 
and  he  looked  for  it  with  her.  The  lease  and  inventory  were 
found,  which  he  took  and  carried  away  with  him.  About  an 
hour  afterwards,  Lynde  arrived,  and  subpoenaed  Benedict  to 
appear  and  produce  the  lease  and  inventory  at  the  trial.  All 
this  occurred  in  the  forenoon  of  the  first  of  September.  After 
the  trial  had  commenced  on  that  day,  and  after  the  defendants' 
counsel  was  informed  that  the  plaintiff  had  obtained  the  lease 
and  inventory,  he  gave  the  plaintiff's  counsel  verbal  notice  to 
produce  it  on  the  trial.  When  the  trial  was  resumed  on  the 
16th  day  of  November,  and  after  the  plaintiff  had  closed  his 
evidence  and  rested,  the  defendant's  counsel  called  the  plain- 
tiff as  a  witness,  who  was  duly  sworn  and  examined  respecting 
the  papers  in  question,  on  which  occasion  he  admitted  he 
obtained  them  from  Mrs.  Benedict,  in  the  forenoon  of  the  first 
day  of  September,  in  the  absence  of  her  husband.  He  alleged 
he  had  since  lost  or  mislaid,  and  therefore  could  not  produce, 
them.  He  was  questioned  minutely  by  the  defendants'  counsel, 
touching  the  manner  in  which  he  became  possessed  of  them, 
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his  motive  in  obtaining  them,  and  what  had  become  of  them ; 
and  his  answers  were  evasive  and  unsatisfactory.  Among 
other  things,  he  stated  that  Benedict  had  called  upon  him  for 
them  some  three,  four,  or  five  or  six  weeks  before,  and  he  had 
refused  to  give  them  up,  stating  he  thought  he  would  keep 
them  himself;  and  when  asked  by  defendants'  counsel  why  he 
refused  to  return  them  to  Benedict,  he  replied  he  had  no  reason, 
only  he  thought  he  would  keep  them  himself.  Benedict  was 
examined  and  testified  that  the  papers  were  taken  from  his 
possession  without  his  knowledge  or  consent,  and  that  about 
one  hour  afterwards,  he  was  subpoenaed  by  Lynde,  to  produce 
them  on  the  trial.  That  he  had  since  called  on  the  plaintiff 
twice  for  the  papers,  who  replied  he  was  not  disposed  to  give 
them  up,  without  assigning  any  reason  for  his  refusal.  Mrs. 
Benedict  was  also  examined,  and  described  the  manner  of  the 
plaintiff's  obtaining  the  papers  from  her. 

The  defendants'  counsel  moved  before  the  referee  that  the 
complaint  be  stricken  out,  which  the  referee  decided  he  had  no 
power  to  do.  After  the  proofs  were  closed,  the  referee  made 
a  report  in  favor  of  the  plaintiff,  for  $118,00. 

S.  B.  JEWETT  and  S.  MATHEWS,  for  Defendants. 
J.  H.  MARTiNDALE,/or  Plaintiff. 

WELLES,  Justice. — There  is  no  escaping  the  conclusion, 
from  all  the  facts  in  the  case,  that  the  plaintiff,  upon  learning 
that  the  defendants  were  taking  measures  to  have  the  lease  and 
inventory  in  question  produced  upon  the  trial  for  the  purpose 
of  being  used  as  evidence,  set  himself  at  work  to  prevent  it ; 
and  with  that  view  fraudulently  and  surreptitiously  obtained 
the  possession  of  them,  and  thereby  succeeded  in  depriving  the 
defendants  of  the  benefit  of  their  production.  The  means  to 
which  he  resorted  in  order  to  effectuate  this  object,  was  a  fla- 
grant insult  to  the  law,  and  the  authority  and  process  of  the 
court,  and  is  deserving  of  the  most  unqualified  condemnation. 
The  defendant  had  subprenaed  the  individual  who  he  had 
good  reason  to  believe  had  possession  of  them,  to  produce  the 
papers  in  question ;  and  upon  learning  from  him  that  they  had 
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been  delivered  to  another  person,  he  proceeded  with  a  subpoena 
duces  tecum,  to  that  person,  with  all  reasonable  diligence  ;  and 
before  he  had  time  to  accomplish  his  purpose,  the  plaintifi^ 
with  an  assiduity  and  zeal  worthy  of  a  better  motive,  intercep- 
ted and  thwarted  him.  He  was  distinctly  told  by  young 
Jacocks  that  he  had  been  subpoenaed  to  produce  the  papers, 
that  they  were  in  the  hands  of  Benedict,  and  that  the  defendant, 
Lynde,  had  gone  to  Benedict's  for  the  purpose  of  subpoenaing 
him  in  like  manner.  After  this  he  obtained  possession  of  the 
papers,  as  above  stated  ;  and  when  applied  to  by  Benedict  after- 
wards, and  before  his  examination  before  the  referee,  to  restore 
the  papers  of  which  he  had  thus  furtively  possessed  himself, 
he  refused,  without  assigning  any  reason  for  such  refusal. 

On  learning  this,  all  that  the  defendants  could  do  was  to  give 
him  notice  to  produce  the  papers  on  the  trial,  and  to  subpoena 
him  to  produce  them.  This  was  done.  On  being  placed  on 
the  stand  as  a  witness,  he  seeks  to  shield  himself  from  the  con- 
sequences of  his  disobedience  of  the  command  of  the  subpoena, 
under  the  excuse  that  he  has  lost  or  mislaid  the  papers  he  was 
required  to  produce. 

With  a  knowledge  of  the  evidence  to  be  produced  against 
him  on  this  motion,  contained  in  the  moving  papers,  he  offers 
no  explanation  or  denial  of  any  part  of  it,  but  meets  the  appli- 
cation now  made,  with  his  own  affidavit,  simply  denying  that 
at  the  trial,  or  the  time  of  making  the  affidavit  he  knew  where 
the  papers  in  question  were  ; — stating  that  he  had  not  inten- 
tionally destroyed  or  concealed  them — and  therefore  could  not 
produce  them ;  and  that  he  had  a  duplicate  of  the  lease  at  the 
trial  which  he  could  have  furnished  the  defendants  if  requested, 
but  that  such  request  was  at  no  time  made.  The  evidence 
establishes,  beyond  a  doubt,  a  deliberate  design  which  has  so 
far  proved  successful,  to  elude  the  process  of  the  court.  He 
knew  the  subpoena  had  started  on  its  mission  for  the  papers ; 
and  without  the  slightest  color  or  pretence  of  right  to  them,  he 
got  possession  of,  and  then  refused  to  restore  them.  His  denial 
of  knowledge  where  the  papers  are,  would  now  serve  him  a 
better  purpose,  provided  he  had  satisfactorily  explained  the 
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charge  and  met  the  proof  of  it,  that  he  obtained  them  surrep- 
titiously. With  that  charge  proved  and  unexplained,  his  denial 
of  knowledge  of  their  whereabouts  cannot  avail  him.  Having 
traced  them  into  his  hands  under  the  circumstances  mentioned, 
he  was  bound  at  his  peril  to  produce  them  at  the  trial,  and  is 
not  allowed  to  alledge  that  he  has  lost  them. 

The  plaintiff's  allegation  that  he  had  a  duplicate  of  the  lease 
which  he  could  have  produced  if  requested,  is  equally  unavail- 
ing. 1st.  It  no  where  appears  that  the  defendants  knew  or  were 
informed  that  he  could  produce  the  duplicate.  If  that  would 
have  served  them  the  same  purpose  as  the  one  he  alledged  he 
had  lost,  he  should  at  least  have  offered  to  produce  it.  2nd.  If 
he  had  so  offered  to  produce  the  duplicate,  it  would  have  been 
for  the  defendants  to  say  whether  they  would  be  satisfied  with 
it.  It  was  the  papers  of  which  he  had  wrongfully  possessed 
himself,  which  the  defendants  had  a  right  to  have  produced, 
for  the  production  of  which  they  had  taken  the  legal  measures, 
and  which,  but  for  the  unwarrantable  interference  of  the  plain- 
tiff, they  would  have  procured. 

It  was  among  other  things  urged  on  the  argument  in  the 
plaintiff's  behalf,  that  the  subpoena  was  not  served  upon  him 
sufficient  time  before  the  examination,  to  bring  him  into  con- 
tempt for  disobedience  to  its  commands.  This  is  a  mere 
afterthought.  The  trial  was  in  the  city  of  Rochester  and  the 
plaintiff  resided  there.  He  made  no  complaint  at  the  time  of 
his  examination  of  want  of  time,  but  put  his  omission  to  pro- 
duce them  upon  the  sole  ground  of  their  having  been  lost.  If 
he  had  asked  for  time  to  make  search  for  them,  the  referee 
would  undoubtedly  have  allowed  it  to  him. 

It  was  also  contended  upon  the  argument  of  the  motion,  that 
it  did  not  appear  that  the  papers  in  question  were  material 
evidence  upon  the  issue.  Enough  is  shown  to  satisfy  me  that 
they  might  have  been  material,  and  it  was  the  defendants'  right 
to  have  them  produced,  to  offer  in  evidence  and  have  the  de- 
cision of  the  referee  on  the  question  of  their  materiality  and 
competency.  The  plaintiff  had  nothing  to  do  with  those  ques- 
tions, which  belonged  exclusively  to  the  referee  to  decide. 
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I  am  clear  that  the  referee  decided  right  in  declining  to 
entertain  the  question,  on  the  motion  before  him,  to  strike  out 
the  complaint.  He  had  no  power  to  punish  for  a  contempt. 
The  defendants  have  had  no  opportunity  to  present  the  question 
to  the  court  until  the  present ; — and  it  only  remains  to  deter- 
mine whether  the  plaintiff  is  now  liable  to  be  dealt  with  as  for 
a  contempt,  and  if  he  is,  the  measure  of  punishment  which  should 
be  meted  out  to  him. 

Section  390  of  the  Code  provides  for  the  examination  of  a 
party  as  a  witness,  at  the  instance  of  the  adverse  party,  and 
declares  that  for  that  purpose,  he  may  be  compelled  in  the 
same  manner  and  subject  to  the  same  rules  of  examination  as 
any  other  witness,  to  testify,  either  at  the  trial  or  conditionally, 
or  upon  commission.  §§  391  and  392  relate  to  the  examina- 
tion of  a  party  before  the  trial,  and  §  393  declares  that  the 
examination  of  a  party  thus  taken,  may  be  rebutted  by  adverse 
testimony.  §  394  is  as  follows  :  "  If  a  party  refuse  to  attend 
and  testify  as  in  the  last  four  sections  provided,  he  may  be 
punished  as  for  a  contempt,  and  his  complaint,  answer  or  reply 
may  be  stricken  out." 

The  object  and  intention  of  §  390,  was,  in  my  opinion,  to 
place  a  party  to  an  action  in  the  same  plight  and  condition  with 
any  other  witness  who  is  not  a  party,  in  relation  to  giving 
evidence,  at  the  instance  of  his  adversary  ;  and  to  impose  the 
same  liabilities  and  subject  him  to  the  like  consequences  of 
disobedience,  with  the  superadded  one  of  having  his  complaint, 
answer,  or  reply,  stricken  out.  A  witness  is  bound,  not  only  to 
appear  and  testify  orally  in  court,  but  to  produce  papers  in  his 
possession,  to  be  used  as  evidence,  provided  he  is  properly 
subpo3naed  for  that  purpose.  He  is  as  much  bound  to  do  the 
latter  as  the  former,  and  his  neglect  of  either  is  a  contempt  of 
court.  In  the  case  of  Amy  agt.  Long,  (9  East.  473,)  it  was 
denied  by  counsel  that  the  duces  tecum  clause  in  a  subpoena  to 
testify  was  obligatory  upon  a  witness ;  but  the  court  held  other- 
wise,— observing  that  the  right  to  resort  to  means  competent  to 
compel  the  production  of  written  as  well  as  oral  testimony 
seemed  essential  to  the  very  existence  and  constitution  of  a 
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.court  of  common  law,  which  receives  and  acts  upon  both 
descriptions  of  evidence,  and  could  not  possibly  proceed  with 
due  effect  without  them. 

It  is  contended,  however,  by  the  plaintiff's  counsel,  that  it 
vras  not  in  the  contemplation  of  the  Legislature,  when  they 
enacted  the  sections  of  the  Code  referred  to,  that  a  party  should 
be  compelled  by  the  common  subpoena  duces  tecum  to  bring 
papers  into  court ;  in  other  words,  that  the  rule  which  requires 
a  witness,  who  is  not  a  party,  to  bring  into  court  and  produce 
papers  as  evidence  upon  the  trial,  does  not  apply  to  a  party  to 
the  action ;  and  the  late  case  of  Trotter  agt.  Latson,  (7  How. 
Pr.  R.  261,)  seems  to  favor  that  construction.  In  that  case 
the  decision  is  put  upon  the  ground  that  section  388  has  made 
all  the  provision  which  was  deemed  necessary  by  the  Legisla- 
ture for  giving  to  one  party  access  to,  and  the  right  to  use  in 
evidence,  papers  in  posession  of  the  adverse  party.  But  it 
will  be  observed  that  the  section  last  mentioned  affords  a  party 
no  means  whatever  in  any  case,  of  using  such  papers  in  evi- 
dence upon  the  trial.  It  only  gives  an  inspection  of  them,  and 
the  right  to  take  copies.  Cases  are  liable  to  arise  where  this 
would  be  found  entirely  inadequate  to  the  full  developement 
of  the  whole  truth.  An  inspection  by  the  court  and  witnesses 
at  the  trial,  might  be  essential  to  the  advancement  of  justice 
between  the  parties.  The  paper  wanted  may  be  the  instru- 
ment upon  which  the  action  or  defence  is  founded,  and  of  which 
the  adverse  party,  as  in  this  case,  has  wrongfully  possessed 
himself,  and  the  execution  whereof  it  is  necessary  to  prove. 
Section  388  authorizes  the  court  or  a  Judge  thereof,  to  order 
the  party  to  give  to  the  other  party  an  inspection  and  copy,  or 
permission  to  take  a  copy.  If  he  has  the  right  to  have  his 
witnesses  inspect  the  paper,  with  a  view  to  proving  its  execu- 
tion on  the  trial — which  is  at  least  questionable — he  would  be 
laboring  under  a  great  disadvantage,  as  there  is  no  law  to  com- 
pel the  witnesses  to  examine  the  paper  before  the  trial ;  and  in 
case  they  should  refuse,  I  do  not  see  but  he  would  be  remediless. 

It  seems  to  me  therefore,  that  this  case  is  not,  as  the  justice, 
in  Trotter  agt.  Latson,  supposes,  specially  provided  for — and 
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if  it  is  not,  then,  in  the  language  of  the  same  justice,  a  liberal 
construction,  such  as  is  generally  applied  to  the  provisions  of 
the  Code,  would  justify  the  conlusion  that  the  language  of 
section  890  imports  an  obligation  upon  the  party,  not  merely 
to  answer  orally,  but  to  bring  with  him  and  produce  his  books 
and  papers.  Nor  is  the  evil  of  subjecting  private  and  confi- 
dential papers  to  invasion  by  strangers,  to  be  apprehended  any 
more  in  the  case  of  a  party,  than  of  any  other  witness.  It  is 
always  in  the  discretion  of  the  court  to  say  whether  the  witness 
shall  produce  the  papers  or  documents  after  he  has  brought 
them  into  court.  (Amy  vs.  Long,  supra.)  It  by  no  means 
follows  that  because  he  shall  bring  them  with  him  he  shall  be 
compelled  to  produce  them  in  evidence.  (The  King  agt.  Dixon, 
3d  Burr.  1687  ;  Miles  agt.  Dawson,  1  Esp.  JV.  P.  Cos.  405.) 

I  have  therefore  arrived  at  the  conclusion,  that  the  true  con- 
struction of  section  390,  is  that  a  party  to  an  action  may,  at  the 
instance  of  the  adverse  party,  be  compelled  by  the  process  of 
subpoena  duces  tecum,  not  only  to  appear  at  the  trial  and  sub- 
mit to  a  personal  examination,  but  to  produce  papers  and  books 
in  his  possession,  precisely  as  any  other  witness  may  be  so 
compelled.  The  section  in  terms  declares  that  he  may  be 
compelled  to  testify  the  same  as  any  other  witness.  To  testify 
is  to  give  evidence ;  and  the  reasonable  and  just  interpretation 
of  the  words  requires  that  he  give  evidence  in  the  same  manner 
as  other  witnesses  are  bound  to  do, — not  only  by  submitting  to 
an  oral  examination,  but  by  the  production  of  such  papers  in 
his  possession,  as  the  court  before  whom  the  action  is  tried, 
shall  decide  are  material  and  proper  to  he  produced  by  him. 

The  plaintiff  having  neglected  to  produce  the  lease  and 
inventory  in  question,  after  having  been  duly  subpoenaed  foi 
that  purpose ;  and  standing  convicted  of  having  surreptitiously 
procured  the  possession  of  them,  with  the  intention  of  prevent- 
ing their  introduction  in  evidence,  after  he  knew  that  the  pro- 
cess of  the  court  had  been  issued  for  the  purpose  of  obtaining 
them,  and  was  on  its  way  to  the  person  having  them  in  custody? 
and  of  afterwards  refusing  to  restore  them  when  properly  re- 
quested ;  I  am  constrained  to  hold  that  his  excuse  of  having 
VOL.  VIII.  30 
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lost  or  mislaid  them,  is  inadmissible  ;  and  that  he  must  there- 
fore be  held  and  treated  as  in  contempt. 

An  order  may  be  entered  that  the  plaintiff's  complaint 
be  struck  out,  and  that  he  pay  to  the  defendants  ten  dollars, 
costs  of  this  motion.  Provided,  that  if  the  plaintiff's  attorney 
within  ten  days  after  service  of  notice  of  this  order,  shall  deli- 
ver to  the  defendants'  attorney  a  stipulation  providing  that  the 
report  of  the  referee  with  all  subsequent  proceedings  thereon 
by  the  plaintiff,  be  set  aside  and  a  new  trial  ordered,  and 
agreeing  to  produce  the  lease  and  inventory  in  question  upon 
such  new  trial,  or  in  default  thereof,  that  a  non  suit  be  entered 
by  the  referee,  and  that  no  costs  shall  in  any  event  be  charged 
by  or  allowed  to  the  plaintiff  against  the  defendants,  of  the  trial 
already  had,  but  in  case  the  defendants  shall  be  ultimately 
entitled  to  the  costs  of  their  defence  against  the  plaintiff,  then 
the  costs  of  said  trial  to  be  included ;  in  that  case  the  complaint 
is  to  be  allowed  to  stand. 


SUPREME  COURT. 

SIMPSON  AND  OTHERS  agt.  LOFT  AND  OTHERS. 

A  reply  or  demurrer  can  be  interposed  to  an  answer,  only  when  the  answer 
contains  new  matter  constituting  a  "counter  claim,"  (Code,  §  153.)  (This 
agrees  with  Thomas  agt.  Plumb,  7  How.  P.  R.  57,  and  Loomis  agt.  Dor- 
shimer,  ante  page  9 ;  and  is  adverse  to  Salinger  agt.  Lusk,  7  How.  P.  R. 
430. 

If  a  defendant  sets  up  new  matter,  which  does  not  amount  to  a  counter  claim,  he 
must  prove  it,  though  not  put  in  issue  by  a  reply,  and  if  he  prove  it,  the  plain- 
tiff may  also  prove  new  matter  in  avoidence,  though  not  alleged  in  his  pleading. 

Erie  Special  Term,  June,  1853.  Motion  by  defendant  to  strike 
out  reply,  and  for  judgment.  The  action  is  upon  a  promissory 
note.  The  answer  set  up  new  matter  by  way  of  defence — to 
such  new  matter  the  plaintiff  replied.  On  the  llth  of  April  a 
motion  was  made  to  strike  out  a  part  of  the  reply,  as  redundant 
or  irrelevant.  That  motion  was  granted.  The  order  provided 
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that  the  defendant  should  have  ten  days  from  the  19th  of  April 
to  demur  to  the  reply. 

G.  A.  SCROGGS,  for  Plaintiffs 
T.  C.  REYBURN,  for  Defendant. 

HARRIS,  Justice. — The  pleading  called  a  reply  is  author- 
ized by  the  153d  section  of  the  Code.  By  referring  to 
that  section,  as  it  was  amended  in  1852,  it  will  be  seen 
that  it  is  only  where  "the  answer  contains  new  matter  con- 
stituting a  counter  claim,"  that  the  plaintiff  may  reply.  In 
a  case  like  that  before  me,  there  is  no  more  authority  for  such 
a  pleading,  than  there  would  be  for  a  rejoinder  to  it.  Nor  is 
there  any  need  of  such  a  pleading.  The  law  gives  to  the 
plaintiff  all  the  benefit  of  such  a  pleading  without  it.  The 
168th  section  declares  that  the  allegation  of  new  matter  in  an 
answer,  not  relating  to  a  counter  claim,  is  to  be  deemed  contro- 
verted by  the  adverse  party,  as  upon  a  direct  denial  or  avoidance, 
as  the  case  may  require.  So  that,  now,  a  defendant  who  sets 
up  new  matter,  which  does  not  amount  to  a  counter  claim,  must 
prove  it,  though  not  put  in  issue  by  a  reply,  and,  if  he  prove 
it,  the  plaintiff  may  also  prove  new  matter  in  avoidance,  though 
not  alleged  in  his  pleading.  Thus,  whatever  the  answer,  the 
plaintiff's  rights  are  protected  without  further  pleading  on  his 
part. 

So,  too,  in  respect  to  a  demurrer  to  the  answer.  As  I  un- 
derstand the  latter  clause  of  the  153d  section,  it  is  only  to  an 
answer  containing  new  matter  which  constitutes  a  counter  claim, 
that  the  plaintiff  is  authorized  to  demur.  This,  it  seems  to  me, 
is  the  clear  and  obvious  meaning  of  the  terms  found  in  that 
section.  See  Loomis  agt.  Dorshimer,  (8  Howard,  9 ;)  Thomas 
agt.  Plumb,  (7  Howard,  57.)  I  know  that  my  brother  BARCULO, 
has  struggled,  with  his  usual  ability,  in  Salinger  agt.  Lusk,  (7 
Howard,  430,)  to  defend  this  last  relic  of  the  common  law 
system  of  pleading.  If,  as  that  eminent  Judge  seems  to  think, 
the  power  of  testing  the  legal  sufficiency  of  any  pleading  by  a 
demurrer  was,  by  the  common  law,  vested  in  the  court,  I  think 
even  that  power  has  been  taken  from  it  by  the  Code.  I  have 
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supposed  that  a  party  now,  whatever  his  taste  might  lead  him 
to  adopt,  can  only  be  indulged  in  such  pleadings  as  the  Code 
prescribes.  Whatever  is  not  expressly  authorized  by  its  pro- 
visions, is  no  longer  a  pleading.  "  The  forms  of  pleadings 
and  the  rules  by  which  their  sufficiency  is  to  be  determined," 
must  be  looked  for  in  that  instrument.  The  144th  section 
authorizes  a  defendant  to  demur  to  a  complaint  in  certain  spe- 
cified cases.  I  suppose  the  defendant  is  confined  to  the  cases 
thus  specified.  The  153d  section  authorizes  the  plaintiff  to 
demur  to  an  answer  in  a  single  case — that  is,  when  it  contains 
new  matter  constituting  a  counter  claim.  I  suppose  a  demurrer 
in  any  other  case  would  be  a  nullity-. 

The  only  difficulty  I  have  had  in  disposing  of  this  case,  has 
arisen  from  the  previous  practice  of  the  parties.  The  plaintiff, 
assuming  that  he  was  bound  to  reply  to  the  new  matter  of  the 
answer,  has  served  this  pleading.  The  defendant,  conceding 
the  right  of  the  plaintiff  to  serve  the  reply,  has  made  his  motion 
to  strike  out  a  part  of  it,  as  irrelevant  or  redundant.  The  court, 
assuming  that  the  reply  was  a  proper  pleading,  has  ordered  a 
portion  of  it  to  be  stricken  out,  and  charged  the  plaintiff  with 
the  costs  of  the  motion.  It  seems  too  late  now  to  strike  out 
the  whole  reply  as  an  unauthorized  pleading.  But,  being 
satisfied  that  it  is  a  mere  nullity,  and  that  the  168th  section  of 
the  Code  has  secured  to  the  plaintiff  all  the  benefit  he  expected 
to  derive  from  this  pleading,  I  shall  direct  it  to  be  set  aside. 
The  residue  of  the  motion  must  be  denied.  Neither  party 
should  have  costs  upon  this  motion. 
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SUPREME  COURT. 

ROOSA  agt.  THE  SAUGERTIES  AND  WOODSTOCK  TURNPIKE  ROAD 

COMPANY. 

A  demurrer  to  an  answer  which  does  not  contain  new  matter  constituting  a 

counter  claim,  is  a  nullity;  and  may  be  treated  as  such  by  the  defendant. 

(See  the  next  preceding  case  of  Simpson  agt.  Loft.) 
A  motion  to  strike  out  irrelevant  or  redundant  matter,  or  to  correct  a  pleading, 

must  be  noticed  "  before  demurring  or  answering  the  pleading,  and  within 

twenty  days  from  the  service  thereof."     (Rule  40.) 

Albany  Special  Term,  February,  1853.  Motion  to  strike  out 
irrelevant  matter.  The  defendants,  on  the  5th  of  July  1842, 
in  pursuance  of  leave  obtained  for  that  purpose,  served  an 
amended  answer,  to  which  the  plaintiff,  within  twenty  days, 
demurred,  for  insufficiency.  The  demurrer  having  been  argued, 
judgment  was  rendered  thereon,  on  the  28th  of  January,  for 
the  defendants,  with  costs.  The  plaintiff  now  moved  to  strike 
out,  as  irrelevant,  part  of  the  answer  to  which  he  had  demurred, 
and  also  that  the  defendants  be  required  to  make  other  portions 
of  the  answer  more  specific,  definite  and  certain. 

E.  COOKE,  for  Plaintiff. 

H.  HOGEBOOM,  for  Defendants. 

HARRIS,  Justice. — The  demurrer  to  the  answer  was  un- 
doubtedly a  nullity.  Under  the  Code,  as  amended  in  1852, 
there  can  be  no  demurrer  to  an  answer,  unless  it  contain 
matter  constituting  a  counter  claim.  An  issue  of  law  could 
no  more  be  made  upon  such  a  demurrer,  than  upon  a  re- 
joinder or  surrejoinder,  neither  of  which  has  a  place  in  the 
system.  It  was  void,  and  so,  I  think,  is  the  judgment  that  has 
been  rendered  upon  it.  This  proceeding,  therefore,  furnishes 
no  valid  objection  to  this  motion. 

But,  while  the  plaintiff's  attorneys  were  engaged  with  their 
demurrer,  they  allowed  the  time  limited  for  giving  notice  of  a 
motion  like  this,  to  elapse,  and  now  they  come  too  late.  The 
40th  rule  of  this  court  requires,  that  such  a  motion  shall  be 
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noticed  "before  demurring  or  answering  the  pleading,  and 
within  twenty  days  f ram  the  service  thereof." 

The  motion,  in  such  cases,  is  founded  upon  the  pleadings. 
It  is  not  necessary  that  the  party  making  'the  motion  should 
show  by  affidavit,  that  he  has  given  the  notice  within  the  time 
prescribed,  any  more  than  when  a  party  brings  an  issue  to  trial, 
he  is  bound  to  show  that  his  pleading  has  been  served  within 
the  time  allowed  for  that  purpose.  The  decision,  in  this 
respect,  in  Rogers  agt.  Rathbone,  (6  Howard,  66,}  has  not,  I 
think,  been  generally  followed.  The  better  practice,  as  I  un- 
derstand it,  is  that  which  prevailed  in  Barber  agt.  Bennett,  (4 
Sandf.  S.  C.  R.  705,)  where  it  was  held  that,  if  notice  of  the 
motion  has  not  been  given  within  the  twenty  days  allowed  by 
the  rule,  it  should  be  shown  as  matter  of  defence. 

Here,  it  appears,  from  the  affidavit  of  the  defendants'  attor- 
ney, that  the  answer  had  been  served  about  seven  months  before 
he  was  served  with  notice  of  this  motion.  Upon  this  ground 
alone  the  motion  must  be  denied.  From  a  slight  examination 
of  the  answer  I  am  inclined  to  think  the  result  would  have  been 
the  same,  had  I  felt  at  liberty  to  decide  the  motion  upon  the 
merits.  I  think  too,  the  defendants  are  entitled  to  the  costs  of 
the  motion. 


\ 
"X  SUPREME    COURT. 

MINKS  agt.  WOLF. 


Where  the  plaintiff  brought  an  action  (in  the  nature  of  replevin,)  to  recover  a 
horse ;  and  the  referee  found  for  the  plaintiff,  six  cents  damages,  and  assessed 
the  value  of  the  horse  at  $25, — Held,  that  the  plaintiff  could  recover  no  more 
costs  than  damages,  six  cents.  (Code,  §  304.) 

Dutchess  Special  Term,  May,  1853.  This  was  an  action 
in  the  nature  of  replevin,  to  recover  a  horse.  The  referee 
before  whom  the  cause  was  tried,  found  for  the  plaintiff,  six 
cents  damages,  and  assessed  the  value  of  the  horse  at  twenty- 
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five  dollars.  The  plaintiff  proceeded  to  have  his  costs  adjusted 
at  the  like  sum  of  twenty-five  dollars,  supposing  that  he  was 
entitled  to  recover  as  much  costs  as  the  value  of  the  property 
and  damages.  The  defendant  now  moves  to  strike  out  all  the 
costs  except  twelve  cents. 

J.  V.  W.  DOTY,  for  Plaintiff. 
S.  B.  SACKETT,  for  Defendant. 

BARCULO,  Justice. — Under  the  former  practice  this  would 
have  been  an  action  of  replevin,  and  if  brought  in  the  Common 
Pleas  full  costs  of  that  court  would  have  been  recovered.  But 
under  the  present  system  no  such  rule  obtains.  Section  304 
of  the  Code  provides  that  "  in  an  action  to  recover  the  posses- 
sion of  personal  property,  if  the  plaintiff  recover  less  than  fifty 
dollars  damages,  he  shall  recover  no  more  costs  than  damages, 
unless  he  recovers  also  property,  the  value  of  which,  with  the 
damages,  amounts  to  fifty  dollars."  Under  this  provision  the 
plaintiff  can  recover  only  six  cents  costs — that  being  the  amount 
of  his  damages.  The  precise  point  was  decided  under  a  simi- 
lar statute  in  Rogers  agt.  Arnold,  (12  Wen.  30,)  where  the 
court  say  the  plaintiff  "  should  have  brought  his  suit  in  the 
Common  Pleas." 

I  am  aware  of  the  hardship  of  this  rule  where  the  plaintiff 
cannot  bring  his  action  in  a  court  of  a  justice  of  the  peace,  nor 
recover  costs  in  a  court  of  record.  But  we  have  nothing  to  do 
with  framing  statutes.  The  plaintiff  is  another  victim  of  the 
Code. 

The  motion  must  be  granted,  but  without  costs. 
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SUPREME   COURT. 
THOMAS  WALKER  AND  JONATHAN  WALKER  agt.  JOHNSON. 

An  offer  in  writing  under  section  385  of  the  Code,  that  the  plaintiff  may  take 

judgment,  &c.,  amounts  to  a  written  stipulation  on  the  part  of  the  defendant; 

and  precludes  him  from  taking  any  steps  in  the  cause  until  the  ten  days  expires, 

or  the  written  notice  of  plaintiff's  acceptance  is  served. 
And  this  notice  of  an  election  on  the  part  of  the  plaintiff  can  not  be  made  by 

parol,  so  as  to  deprive  him  of  the  benefit  of  the  ten  days. 

Chautauque  Special  Term,  May,  1853.  Motion  on  the  part 
of  the  plaintiffs  to  set  aside  an  order  obtained  by  the  defendant 
at  the  last  circuit,  under  the  258th  section  of  the  Code  of  1851, 
dismissing  the  plaintiff's  complaint,  for  irregularity  and  on  the 
merits.  The  action  having  been  noticed  for  trial  and  put  on 
the  Calendar  by  both  parties,  and  the  plaintiff  not  appearing  on 
its  regular  call,  the  defendant's  counsel  applied  for  and  obtained 
the  order  in  question. 

The  following  facts  appeared  on  the  motion  to  set  aside  the 
order  :  The  action  was  for  a  breach  of  a  covenant  of  seizen  con- 
tained in  a  conveyance  of  land.  The  summons  and  complaint 
were  served  on  the  defendant  April  18th,  1853.  The  action 
was  put  at  issue  by  the  service  of  the  defendant's  answer,  on 
the  7th  of  May  following.  On  the  9th  of  May  the  plaintiffs 
noticed  the  action  for  trial  at  the  circuit  then  to  be  holden  on 
the  23d,  and  on  the  llth  of  May  the  defendant  noticed  the 
action  for  trial  at  the  same  time.  On  the  19th  of  May,  four 
days  before  the  circuit,  the  defendant's  attorney  served  on  the 
plaintiffs'  attorney,  an  offer  in  writing,  directed  to  him  under 
the  title  of  the  action,  in  the  words  following : 

"  Sir, — The  defendant  hereby  offers  to  allow  judgment  to  be 
taken  against  him  in  this  action,  for  nominal  damages  with 
costs  of  suit  to  this  date. 

"  DIXON  &  CLARY,  Deft's  Att'ys. 

"  Westfield,  May  19,  1853." 

The  affidavit  of  one  of  the  defendant's  attorneys  states,  in 
substance,  that  on  the  day  of  the  service  of  the  offer,  the  plain- 
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tiffs'  attorney  declared  that  he  should  not  then  accept  it,  and 
on  the  next  day  again  declared  that  he  should  not  accept  the 
offer,  and  proposed  to  make  some  arrangements  with  the  defen- 
dant for  trying  the  action  on  the  first  day  of  the  circuit.  The 
plaintiffs'  attorney,  in  his  affidavit  states,  that  he  saw  the 
defendant's  attorney  on  his  way  to  the  circuit,  the  day  that  he 
took  the  order  in  question,  and  informed  him  that  he  had 
received  no  instructions  from  his  clients  in  reference  to  the 
defendant's  offer,  but  expected  to  do  so  that  evening,  and 
claimed  the  ten  days  in  which  to  obtain  instructions,  or  make 
up  his  mind  whether  to  accept  or  reject,  the  offer. 

D.  MANN,  for  Plaintiffs. 
AB.  DIXON,  for  Defendant. 

MULLETT,  Justice. — The  question  of  irregularity  depends  on 
the  effect  of  the  offer  made  by  the  defendant  on  the  19th  of 
May.  By  the  385th  section  of  the  Code  of  1851,  the  defen- 
dant may  at  any  time  before  the  trial  or  verdict,  serve  upon 
the  plaintiff  an  offer  in  writing  to  allow  judgment  to  be  taken 
against  him,  for  the  sum  or  property,  or  to  the  effect  therein 
specified,  with  costs.  If  the  plaintiff  accept  the  offer,  and  give 
notice  thereof  in  writing  within  ten  days,  he  may  file  the  sum- 
mons, complaint  and  offer,  with  an  affidavit  of  notice  of  accept- 
ance, and  the  clerk  must  thereupon  enter  judgment  accordingly.  ' 
This  offer  gave  to  the  plaintiff  ten  days  to  make  up  his  mind 
whether  to  accept  it  or  not,  and  an  absolute  right,  within  that 
time,  to  judgment  according  to  the  terms  of  the  offer,  on  com- 
plying with  the  provisions  of  the  section.  Pomeroy  agt.  Hulin 
and  Beebe,  (7  How.  Pr.  Rep.  162.)  This  right  of  the  plaintiff 
is  inconsistent  with  a  co-existing  right  in  the  defendant,  to  take 
any  steps  in  the  action  adverse  to  the  plaintiff,  contrary  to  the 
offer.  The  offer  amounts  to  a  written  stipulation  on  the  part 
of  the  defendant,  waiving  all  right  to  proceed  in  the  action  for 
the  term  of  ten  days,  or  until  the  plaintiff  makes  his  election  to 
reject  the  offer.  This  election  cannot  be  made  by  parol  so  as 
to  be  binding  on  the  plaintiff  and  deprive  him  of  his  rights  to 
accept  the  offer  and  give  notice  thereof  in  writing  within  the 
VOL.  VIII.  31 
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ten  days,  and  proceed  according  to  the  Code,  to  take  judgment 
pursuant  to  the  offer.     (S.  C.  Rule  37.) 

As  the  defendant's  offer  was  not  made  until  after  the  plain- 
tiff had  noticed  the  cause  for  trial  it  could  not  deprive  him  of 
the  right  of  going  to  trial  on  his  notice,  the  same  as  if  no  offer 
had  been  made,  (7  How.  Pr.  Rep.  163,)  but  if  the  plaintiff 
chooses  to  entertain  and  act  upon  the  offer  the  defendant  is 
bound  by  it.  The  defendant's  order  to  dismiss  the  plaintiffs' 
complaint,  obtained  by  him  within  ten  days  after  his  offer,  was 
therefore  irregular  and  must  be  set  aside ;  but  as  the  defen- 
dant's attorney  may  have  been  in  some  measure  misled  into 
preparing  to  attend  the  circuit,  by  the  declaration  of  the  plain- 
tiffs' attorney,  at  and  immediately  after  the  service  of  the 
defendant's  offer,  the  motion  is  granted  without  costs. 


SUPREME  COURT. 

LIPPENCOTT  AND  OTHERS  agt.  GOODWIN. 

There  is  but  one  safe  rule  in  stating  actions  or  defences,  and  that  is,  to  indicate 
distinctly,  by  Jit  and  appropriate  words,  where  the  cause  of  action  or 
statement  of  defence  commences  and  where  it  concludes.  (See  Benedict 

.    agt.  Seymour,  6  How.  P.  R.  298.) 

'Ontario  Special  Term,  May,  1853.  Motion  to  strike  out  a 
portion  of  the  answer.  The  facts  are  sufficiently  referred  to  in 
the  opinion  which  follows,  for  the  understanding  of  the  decision. 

S.  W.  SALISBURY,  for  Plaintiff's. 

H.  D.  GOODWIN,  Defendant,  in  person. 

WELLES,  Justice. — All  the  answer,  after  the  general  traverse 
at  the  commencement,  except  the  new  matter  set  up  in  avoid- 
ance, stating  for  what  the  note,  upon  which  the  action  was 
brought,  was  given,  and  alleging  the  violation  by  the  plaintiffs 
of  the  agreement  upon  which  the  note  was  given,  is  clearly 
redundant,  and  should  be  stricken  out.  The  denial  of  each  and 
every  allegation  in  the  complaint,  puts  the  plaintiff  upon  the 
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proof  of  his  whole  case.  The  subsequent  denials  of  particular 
allegations,  are  but  repetitions  of  what  was  fully  denied  before, 
and  authorize  no  evidence  but  what  was  admissible  under  the 
general  traverse.  The  defence  of  new  matter  which  the  defen- 
dant has  set  up  in  his  answer,  if  properly  set  out  and  pleaded, 
might  perhaps  be  a  good  bar,  at  all  events  if  it  was  introduced 
and  stated  as  a  single  and  entire  defence,  it  would  not  be  struck 
out  on  motion  on  the  ground  of  its  insufficiency,  but  the  plaintiff 
would  be  left  to  his  demurrer  if  he  regarded  it  insufficient.  But 
it  is  not  so  stated.  It  is  introduced  in  the  following  form : 
"  and  the  defendant  further  says  that,"  &c.  That  is  the  way 
the  various  statements  are  made  of  a  defence  consisting  of  a 
number  of  facts  which  constitute  a  single  defence.  It  is  im- 
possible to  say  from  the  form  of  this  whole  answer,  whether 
the  defendant  intended  it  as  one  single  defence,  or  for  several, 
and  if  several,  how  many,  and  where  each  begins  or  ends. 
There  is  but  one  safe  rule  to  follow  on  this  subject,  in  regard 
to  the  complaint  or  answer ;  and  that  is  for  the  pleader  to  indi- 
cate distinctly,  by  fit  and  appropriate  words,  where  his  cause 
of  action  or  statement  of  defence  commences,  and  where  it 
concludes ;  and  not  to  leave  to  the  court  or  opposite  attorney 
the  labor  of  analysing  the  pleadings,  or  of  collating  the  state 
ments  of  the  causes  of  action  or  defences.  In  the  case  ot 
Benedict  agt.  Seymour,  (6  How.  Pr.  R.  298,)  Mr.  Justice 
SELDEN,  in  a  very  able  and  well  considered  opinion,  has  given 
the  reasons  of  this  rule — in  the  whole  of  which  I  fully  concur. 
The  motion  is  therefore  granted,  with  ten  dollars  costs,  upon 
payment  of  which  in  twenty  days,  the  defendant  is  to  be  at 
liberty  to  amend  his  answer. 

NOTE. — The  above  decision  was  affirmed  on  appeal  to  the  General  Term,  at 
Auburn,  in  June,  1853,  and  for  the  reasons  above  stated. 
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^ 

EHLE  agt.  MOVER,  Original  Bill. 
MOVER  agt.  EHLE,  Crow  BUI. 

Where  a  trial  was  had  before  a  Judge,  without  a  jury,  on  a  cross  bill,  and  at  the 
same  time  a  hearing  upon  a  report  of  referees  on  the  original  bill,  and  some 
four  months  afterwards  the  judge  made  his  decision,  and  ordered  judgjnent 
for  the  plaintiff  on  the  report  of  the  referees,  in  the  original  action,  and  that 
the  complaint  in  the  cross  action  be  dismissed  with  costs,  Held,  that  judgment 
might  be  entered  nunc  pro  tune  as  of  the  day  of  the  trial  and  hearing,  the 
plaintiff  having  died  two  days  subsequent  to  such  trial  and  hearing. 

It  is  not  analagous  to  the  case  where  the  plaintiff  dies  before  verdict. 

Montgomery  Special  Term,  June,  1852. — This  was  a  motion 
for  an  order  directing  a  decree  to  be  entered  nunc  pro  tune,  as 
of  the  13th  day  of  June,  1851,  pursuant  to  a  decision  of  Mr. 
Justice  WILLARD. 

The  first  action  was  in  the  nature  of  a  bill  in  equity  for 
relief.  The  second,  which  was  called  a  cross  bill,  was  brought 
to  trial  before  Judge  WILLARD,  at  a  circuit  and  special  term, 
in  Montgomery  county,  on  the  13th  day  of  June,  1851,  without 
51  jury.  The  Judge  held  it  under  advisement,  until  the  15th 
of  October,  when  his  decision  was  filed,  dismissing  the  com- 
plaint with  costs.  On  the  15th  of  June,  1851,  (two  days  after 
the  trial,)  the  plaintiff  died,  and  Henry  Moyer,  the  administra- 
tor, was  substituted  in  his  place  by  an  order  of  the  court, 
granted  on  the  6th  of  April  last.  The  first  cause  had  been 
referred,  and  the  referee  after  hearing  the  testimony,  and  taking 
an  account,  reported  that  there  was  due  from  Moyer  to  Ehle, 
after  making  all  just  allowances,  the  sum  of  $540,98.  No 
exceptions  were  taken  to  this  report,  and  the  cause  was  set 
down  for  final  hearing  on  the  report,  for  the  Montgomery  Spe- 
cial Term  in  November,  1850.  At  this  time  the  cross  suit  was 
commenced,  the  object  of  which  was  to  set  off  against  the 
amount  reported  in  the  first  suit,  a  claim  for  damages,  for 
breach  of  the  covenants  of  warranty  in  certain  deeds  given  by 
Ehle,  and  under  which  Moyer  derived  title  to  certain  lands 


NEW- YORK  PRACTICE  REPORTS.  245 

Ehle  agt.  Moyer. 

covered  by  a  mortgage  to  the  New  York  Life  insurance  and 
Trust  Co.  The  whole  matters  were  fully  heard,  and  Judge 
WILLARD,  after  a  very  full  examination  of  both  causes,  ordered 
judgment  for  the  plaintiff,  on  the  report  of  the  referee,  in  the 
first  cause,  and  that  the  complaint  in  the  cross  action,  be  dis- 
missed with  costs,  without  prejudice.  On  this  state  of  facts 
the  plaintiff,  Ehle,  asks  for  an  order  that  the  decision  and  judg- 
ment of  Judge  WILLARD  be  entered,  as  of  the  13th  of  June, 
1851,  the  day  of  trial. 

SPENCER  &  KERNAN,  for  Motion. 
MITCHELL  &  ELY,  Contra. 

C.  L.  ALLEN,  Justice. — It  is  objected  against  this  motion 
that  the  trial,  though  before  the  Judge  alone,  was  the  same  as 
if  by  a  jury,  that  having  been  waived  under  the  Code.  That 
the  Judge  having  been  thus  substituted  for  the  jury,  the  cause 
is  in  the  same  situation  as  if  tried  by  a  jury,  and  that  Moyer 
having  died  before  a  decision  was  pronounced  by  the  judge,  it 
is  as  if  he  had  died  before  verdict,  and  that  consequently  no 
judgment  can  be  rendered.  (2  R.  S.  308.) 

I  do  not  agree  with  the  counsel  in  his  construction  of  that 
statute.  Both  causes  came  up  for  hearing  and  final  adjudica- 
tion on  the  13th  of  June,  1851.  The  court  passed  upon  both, 
and  ordered  judgment  in  the  first  cause,  on  the  report  of  the 
referee,  wThich  was  the  same  as  if  after  verdict.  No  further 
proofs  were  taken  in  the  first  cause,  nor  does  it  appear  that  any 
were  taken  in  the  second.  The  court  took  the  papers,  reserving 
his  decision  as  on  a  case  or  bill  of  exceptions,  or  on  hearing, 
on  a  report  of  referee  on  pleadings  and  proofs,  of  two  causes 
in  equity.  I  do  not  think  the  statute  has  any  application  to 
such  a  case. 

It  is  more  like  that  class  of  cases,  where  a  party  after  having 
obtained  a  verdict  or  non  suit,  dies  while  the  cause  is  svti 
judice.  The  court  will,  in  all  such  cases,  without  regard  to 
the  lapse  of  time,  allow  the  judgment  to  be  entered  up,  as  of  a 
term  (or  a  time  now,)  when  the  party  was  alive,  which  in  this 
case  would  be  on  the  13th  of  June,  1851.  Rightmyer  agt. 
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Dunham,  (12  Tend.  245 ;)  Spalding  agt.  Congden,  (18  Wend. 
543 ;  4  Barb.  504,  524 ;  1  John.  Cas.  408.) 
'  In  Spalding  agt.  Congden,  the  court  said  the  statute  did  not 
relate  to,  or  control  cases  where  there  was  a  non  suit — it  was 
confined  to  cases  after  verdict,  and  to  pleas  of  confession. 
Here  was  virtually  a  non  suit  and  no  verdict — a  decree  or  order 
that  the  bill  be  dismissed. 

It  would  seem  to  be  proper  in  a  case  like  the  present,  for 
the  court  if  they  have  it,  to  exercise  the  power.  There  has 
been  a  full  hearing  and  examination  by  the  Judge,  before  whom 
the  causes  were  heard.  The  effect  of  denying  the  motion 
would  result  in  the  necessity  of  another  trial  before  the  same 
tribunal,  where  a  like  result  would  probably  follow. 

The  administrator  can  have  his  remedy  by  appeal  from  the 
judgment  of  Judge  WILLARD,  if  he  or  his  counsel  deem  it 
advisable,  without  subjecting  both  parties  to  the  delay  and  ex- 
pense of  another  formal  trial,  at  the  circuit  or  special  term. 

I  think  this  within  the  principle  of  the  cases  cited,  and  accor- 
dingly grant  the  motion. 


SUPERIOR  COURT. 
DRUMMOND  agt.  HUSSON. 

The  Code,  as  amended  in  1852,  has  not  substituted  an  order  for  a  judgment  in 

all  cases  where  a  demurrer  is  sustained  or  overruled. 
The  decision  is  still  a  judgment,  where  a  demurrer  to  the  whole  pleading  is 

sustained      It  is  an  order  where  the  demurrer  is  partial. 
Upon  an  appeal  from  such  an  order  only  ten  dollars  costs  can  be  given. 

The  Court  at  the  General  Term  in  October,  had  affirmed  the 
decision  of  the  Judge  at  Special  Term,  overruling  a  demurrer 
to  the  defendant's  answer.  The  demurrer,  however,  related 
only  to  a  part  of  the  answer,  and  it  was  overruled  by  an  order 
and  not  by  a  judgment.  On  the  settlement  of  the  order  or 
judgment  of  affirmance,  a  question  arose  as  to  the  costs  to  be 
allowed  to  the  defendant  upon  the  appeal. 
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W.  WATSON,  for  Plaintiff. 

S.  F.  CLARKSON,  for  Defendant. 

BOSWORTH,  Justice. — The  2nd  subdivision  in  section  349  of 
the  Code  as  last  amended,  gives  an  appeal  from  an  order,  sus- 
taining or  overruling  a  demurrer,  but  I  do  not  understand  this 
provision  as  converting  a  decision  upon  a  demurrer,  in  all  cases, 
from  a  judgment  into  a  mere  order.  When  a  demurrer  is  sus- 
tained which  goes  to  the  whole  complaint  or  answer,  the  deci- 
sion, as  it  determines  that  the  party  against  whom  it  is  given 
has  no  right  of  action  or  no  defence,  is  in  its  nature  a  final 
judgment,  and  this  is  so  even  when  liberty  to  amend  is  given, 
if  the  party  fail  to  avail  himself  of  the  privilege  within  the 
limited  time  ;  but  when  the  demurrer  relates  only  to  a  part  of 
a  pleading,  the  decision  sustaining  or  overruling  it,  may  with 
great  propriety  be  termed  an  order,  since  its  only  effect  is  to 
strike  out  or  retain  that  part  of  the  pleading  to  which  the 
demurrer  applies,  leaving  the  other  issues  undetermined. 

In  this  case  the  demurrer  was  only  to  a  part  of  the  answer, 
and  consequently  was  properly  described  as  an  order,  and 
being  so,  the  question  as  to  the  costs  to  be  allowed  upon  this 
appeal  is  free  from  difficulty. 

The  sixth  subdivision  in  section  807  of  the  Code  gives  before 
argument  $15,  and  after  argument  $30,  upon  an  appeal  from  the 
special  to  the  general  terms,  and  contains  only  an  exception 
of  an  appeal  from  an  order  granting  or  denying  a  non-enume- 
rated motion.  The  defendant  would  have  been  entitled  to  the 
costs  thus  given,  had  the  terms  of  the  exception  been  unaltered, 
since  by  rule  twenty-seven  of  this  court,  an  appeal  from  a 
decision  upon  a  demurrer,  whether  a  judgment  or  an  order,  is  in 
all  cases  an  enumerated  motion,  but  the  exception  as  amended 
in  1852,  now  embraces  appeals  in  all  the  cases  mentioned  in 
section  349  as  amended,  and  it  has  already  been  stated  that  an 
appeal  from  an  order  sustaining  or  overruling  a  demurrer  is  one 
of  those  cases.  The  costs  of  the  defendant  must  therefore  be 
limited  to  ten  dollars,  which  are  all  that  we  can  give. 

Approved,  upon  consultation  by  all  the  judges. 
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THOMPSON  agt.  KRIDER. 

Either  party  may  notice  and  bring  on  the  trial  of  a  cause  before  a  referee,  the 

same  as  if  the  trial  was  before  the  court. 
Consequently,  where  both  parties  notice  the  cause,  neither  can  charge  delay  or 

default  upon  the  other,  for  not  bringing  on  the  hearing. 

Steuben  Circuit  and  Special  Term,  May,  1853.  This  case 
was  referred  to  a  sole  referee  by  stipulation  between  the  attor- 
nies  for  the  respective  parties,  and  an  order  of  the  court  entered 
thereon.  The  cause  was  noticed  for  trial  by  both  parties,  to 
come  on  before  the  referee  at  the  American  Hotel  in  the  village 
of  Dansville,  in  the  county  of  Livingston,  on  the  27th  day  of 
April  last,  at  ten  o'clock  in  the  forenoon,  the  time  and  place 
agreed  on  by  stipulation  between  the  attornies,  for  the  trial : 
at  which  time  and  place,  the  parties,  with  their  counsel  and 
witnesses  appeared ;  and  the  referee  was  also  present,  but  was 
engaged  as  referee  in  the  trial  of  another  action  which  was 
expected  to  occupy  the  whole  of  that  day.  After  remaining  in 
attendance  until  some  time  in  the  afternoon,  and  there  being 
no  prospect  of  being  able  to  bring  on  the  trial  that  day,  the 
plaintiff  dismissed  his  witnesses,  and  the  trial  was  not  moved 
in  pursuance  of  the  notice. 

The  affidavit  on  the  part  of  the  defendant  states  among  other 
things,  that  the  referee  refused  to  proceed  to  the  hearing  at  the 
instance  of  the  defendant's  counsel,  for  the  reason  that,  as  he 
understood  the  practice,  the  defendant  could  not  notice  for 
trial  or  move  a  cause  before  a  referee.  It  appears  that  both 
parties  were  ready  for  trial,  and  the  plaintiff  could  not  move  it 
on  during  the  day  mentioned,  by  reason  of  the  engagement  of 
the  referee  on  the  trial  of  the  other  action.  It  also  appears  that 
the  plaintiff's  counsel,  in  the  course  of  the  afternoon  of  the 
same  day,  offered  the  defendant's  counsel  to  postpone  the  trial 
to  such  time  as  would  suit  the  convenience  of  both  parties, 
which  offer  was  refused.  A  motion  is  now  made  on  the  part 
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of  the  defendant,  for  an  order,  requiring  the  plaintiff  to  pay  the 
defendant  his  costs  and  disbursements  of  preparing  for  trial  and 
attending  before  the  referee,  with  costs  6f  the  motion. 

S.  HUBBARD,  for  Defendant. 
R.  L.  DORR,  for  Plaintiff. 

WELLES,  Justice. — The  question  presented  in  this  case,  and 
upon  which  the  decision  of  the  motion  must  turn,  is  whether, 
in  a  case  where  the  issue  has  been  referred  to  a  referee  to  hear 
and  determine,  it  is  competent  for  the  defendant  to  notice  the 
action  for  trial,  and  bring  the  same  to  a  hearing  before  the 
referee. 

Both  parties  noticed  the  cause  for  trial,  and  if  the  defendant 
had  the  right  to  do  so,  he  was,  manifestly,  as  much  in  default 
as  the  plaintiff,  in  not  bringing  on  the  hearing ;  and  consequently 
has  no  right  to  ask  for  costs  against  the  plaintiff,  (see  rule  20 
efJUugust,  1852.)  That  the  referee  would  not  have  allowed 
him  to  bring  it  on,  does  not  change  the  principle,  as  the  plain- 
tiff is  not  responsible  for  the  erroneous  opinion  of  the  referee. 

The  Code  has  made  no  express  provision  on  this  subject. 
By  section  256,  either  party  may  give  notice  of  trial.  This 
however,  I  think,  was  intended  primarily  to  refer  to  trial  by 
jury,  or  by  the  court;  because,  in  the  same  section,  and  in 
immediate  connection  with  the  provision,  it  is  declared  that 
"  the  party  giving  the  notice  shall  furnish  the  clerk,  at  least 
four  days  before  the  court,  with  a  note  of  the  issue,"  &c.,  and 
that  "  the  clerk  shall  thereupon  enter  the  cause  upon  the  Calen- 
dar," &c.  This  can  hardly  be  understood  as  applying  to  the 
case  of  a  trial  before  a  referee, — where  no  note  of  issue  was 
ever  heard  of,  and  where  there  is  no  clerk  or  Calendar — and  so 
of  section  258,  which  is  a  part  of  chap.  Ill,  of  Tit.  VIII,  of 
part  2d,  entitled,  "  Trial  by  jury,"  authorizing  either  party 
giving  notice  to  bring  the  issue  to  trial,  and  in  the  absence  of 
the  adverse  party,  unless  the  court,  for  good  cause,  otherwise 
direct,  to  proceed  with  his  case  and  take  a  dismissal  of  the 
complaint,  or  a  verdict  or  judgment  as  the  case  may  require. 
This  clearly  has  no  reference  to  a  trial  before  a  referee. 
VOL.  VIII.  32 
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But  section  272  provides  that  "  the  trial  by  referees  is  con- 
ducted in  the  same  manner,  and  on  similar  notice  as  a  trial  by 
the  court."  Inasmuch  as  there  is  no  other  authority  to  be 
found  in  the  Code  for  either  plaintiff  or  defendant  to  notice  the 
trial  before  a  referee,  I  think  it  reasonable  to  conclude,  that  the 
intention  was  to  allow  either  party  to  give  notice,  and  bring 
the  issue  to  trial  before  the  referee.  Justice  ALLEN  so  held  in 
Williams  agt.  Sage,  (1  Code  Rep.  3,58,  JV.  S.,)  remarking  that 
such  had  been  the  practice  under  the  Code,  and  that  its  con- 
venience commended  it  to  favor,  and  I  agree  with  him  that  it 
should  be  upheld,  unless  clearly  unauthorized.  There  are 
other  considerations  tending  to  show  that  such  was  the  inten- 
tion of  the  law-makers,  but  I  forbear  to  refer  to  them.  There 
is  nothing  in  the  case  of  Holmes  agt.  Slocum,  (6  How.  Pr.  R. 
217,)  in  conflict  with  these  views.  It  is  merely  intimated  in 
that  case,  which  did  not  involve  this  question,  that  sections 
256  and  258  did  not  apply  to  a  trial  by  a  referee  ;  which  I  think 
is  true,  excepting  so  far  as  §  272  has  made  §  256  applicable. 
But  for  the  reasons  mentioned,  I  am  of  the  opinion  that  either 
party  may  notice  and  bring  on  the  trial  before  a  referee,  the  same 
as  if  the  trial  was  before  the  court ;  and  that  where  the  defen- 
dant as  well  as  the  plaintiff  notices  the  case  for  trial,  he  cannot 
charge  delay  or  default  upon  the  plaintiff  for  not  bringing  on 
the  hearing.  The  motion  is  therefore  denied ;  but  as  the  ques- 
tion has  not  been  regarded  as  settled  no  costs  are  allowed  for 
opposing  the  motion. 
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SUPREME  COURT. 

ALLEN  agt.  COMPTON. 

Where  an  amended  answer  is  served  for  delay,  and  at  so  late  a  period  as  to 
throw  the  cause  over  the  circuit,  it  may  be  treated  as  a  nullity. 

Tompkins  Special  Term,  May,  1853.  This  was  a  motion  on 
the  part  of  the  plaintiff,  to  strike  out  the  defendant's  amended 
answer,  on  the  ground  that  it  was  for  the  purpose  of  delay  and 
to  cause  the  plaintiff  to  lose  the  last  March  circuit,  for  which 
term  the  cause  was  noticed  for  trial,  at  the  time  the  amended 
answer  was  served.  The  cause  was  put  at  issue  by  the  service 
of  a  reply  to  the  original  answer,  on  the  20th  day  of  February 
last,  and  on  the  same  day  the  defendant's  attorney  was  served 
with  notice  of  trial  and  inquest,  fo'r  the  14th  of  March ;  and  on 
the  9th  of  March  the  amended  answer  was  served.  The  plain- 
tiff's attorney  disregarded  the  amended  answer,  and  took  an 
inquest  at  the  circuit,  and  now  moves  to  strike  out  the  amended 
answer,  under  the  172d  section  of  the  Code.  In  opposition  to 
the  motion,  the  defendant's  attorney  swears  that  his  client 
informed  him  of  two  grounds  of  defence  at  the  time  of  his 
retainer,  viz :  a  set  off,  and  want  of  consideration  for  the  note 
sued  on,  but  he  concluded  that  the  set  off  would  be  sufficient, 
and  therefore  did  not  include  the  other  defence  in  the  original 
answer,  but  when  the  plaintiff  denied  the  set  off  in  his  reply, 
he  concluded  it  was  best  to  amend,  by  inserting  the  other  de- 
fence in  his  answer. 

S.  B.  GUSHING,  for  the  Motion. 
D.  J.  SUNDERLIN,  Opposed. 

SHANKLAND,  Justice. — The  defendant's  counsel  contends 
that  the  plaintiff's  counsel  was  irregular  in  treating  the  amend- 
ed answer  as  a  nullity ;  and  that  he  should  have  got  rid  of  it  by 
a  motion,  prior  to  taking  an  inquest  under  §  172 ;  and  also  that 
having  treated  it  as  a  nullity,  this  motion  is  unnecessary,  &c. 
As  no  reported  case  has  been  found,  deciding  what  practice 
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should  be  adopted  in  a  case  where  the  amended  answer  is  put 
in,  for  delay,  and  will  cause  the  loss  of  a  circuit,  I  shall  dis- 
pose of  it  in  analogy  to  the  practice  which  prevailed  under  the 
old  rule  in  respect  of  demurrers  put  in  for  delay.  Then,  if  the 
plaintiff  replied  to  the  defendant's  plea,  and  took  issue  on  the 
same,  and  noticed  the  cause  for  trial,  and  the  defendant  demur- 
red to  the  replication  in  bad  faith,  or  for  delay,  the  plaintiff 
could  disregard  it,  and  proceed  to  trial.  (\.4.th  J.  R.  345 ;  1 
Cow.  R.  152  and  154 ;  18  W.  R.  656 ;  22  W.  R.  623 ;  4  Hill 
R.  56.)  The  172d  section  says,  that  "  any  pleading  may  be 
once  amended  by  the  party,  of  course  without  costs,  and  with- 
out prejudice  to  the  proceedings  already  had,  at  any  time  before 
the  period  for  answering  it  expires,  or  it  can  be  so  amended  at 
any  time  within  twenty  days  after  the  service  of  the  answer  or 
demurrer  to  such  pleading,  unless  it  be  made  to  appear  to  the 
court  that  it  was  done  for  the  purpose  of  delay,  and  the  plain- 
tiff or  defendant  will  thereby  lose  the  benefit  of  a  circuit  or 
term  for  which  the  cause  is  or  may  be  noticed,  and  if  it  appear 
to  the  court  that  such  amendment  was  made  for  such  purpose, 
the  same  may  be  stricken  out,  and  such  terms  imposed  as  to 
the  court  may  seem  just." 

If  in  this  case  it  was  necessary  to  move  to  strike  out  the 
amended  answer  before  the  plaintiff  could  proceed  to  trial,  he 
would  lose  the  benefit  of  the  circuit,  as  there  wras  not  time  to 
serve  the  proper  notice  for  that  purpose.  And  in  all  cases 
where  amended  answers  are  put  in  for  delay,  and  to  throw  a 
cause  over  the  circuit,  they  are  served  at  so  late  a  day  as  to 
prevent  a  new  notice  of  trial  to  be  served  for  the  circuit  in  due 
season,  I  am  of  opinion  that  the  party  who  puts  them  in,  or  any 
amended  pleading  for  delay,  is  entitled  to  no  favor,  and  that  such 
a  pleading  may  be  treated  as  a  nullity.  If  it  shall  prove  to  have 
been  interposed  in  good  faith,  the  default  will  be  set  aside. 
No  rights  are  lost  to  either  party  by  this  practice,  and  it  is  the 
only  mode  the  plaintiff  can  take  to  save  the  circuit. 

By  obliging  the  plaintiff  to  move  to  strike  out  the  amended 
pleading,  as  seems  to  be  contemplated  by  this  section  of  the 
Code,  the  defendant  can  answer  the  motion  by  showing  his 
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good  faith,  and  have  the  inquest  set  aside  ;  or  he  can  make  a 
motion  to  set  aside  the  inquest,  and  on  that  motion  show  that 
his  amended  pleading  was  not  put  in  for  delay. 

In  this  case  I  have  no  doubt  the  amended  answer  was  put  in 
for  delay.  The  attorney  was  instructed  as  to  both  defences  at 
the  same  time,  and  yet  he  chose  voluntarily  to  omit  one  branch 
of  it,  until  after  the  cause  was  put  at  issue  and  noticed,  and  it 
was  too  late  to  re-notice  it ;  such  practice  cannot  be  sustained, 
and  this  motion  is  granted  with  ten  dollars  costs. 


SUPERIOR  COURT. 
ROY  agt.  THOMPSON. 

A  defendant  may,  in  all  cases,  move  for  a  dismissal  of  the  complaint,  where  the 
plaintiff  neglects  to  bring  the  cause  to  trial  according  to  the  course  and  prac- 
tice of  the  court ;  without  being  himself  bound  to  notice  the  cause  for  trial. 

November,  1852.  It  was  held  in  this  case,  by  BOSWORTH, 
Justice — with  the  concurrence  of  all  the  Judges,  that  in  order 
to  entitle  a  defendant  to  move  for  a  dismissal  of  the  complaint, 
he  was  not  bound  himself  to  notice  the  cause  for  trial,  but 
might  make  the  motion  in  all  cases  where  the  plaintiff  had 
neglected  to  bring  the  cause  to  trial  according  to  the  course 
and  practice  of  the  court.  The  affidavit,  however,  upon  which 
the  motion  is  founded,  must  show  that  the  cause  was  at  issue 
in  time  to  have  been  noticed,  and  that  at  the  term  for  which  it 
ought  to  have  been  noticed,  younger  issues  had  been  tried. 

But  it  is  only  a  judgment  of  dismissal  that  can  be  founded 
upon  such  a  motion.  When  a  defendant  claims  affirmative 
relief,  legal  or  equitable,  the  duty  of  an  actor  in  bringing  the 
cause  to  trial  devolves  upon  him.  He  can  only  obtain  the 
relief  when  the  cause  is  brought  to  a  trial  upon  his  own  notice 
or  that  of  the  plaintiff. 

(Vide  JVb.  21,  of  the  rules  of  the  Supreme  Court,  as  last 
amended.) 
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ERIE  COUNTY  COURT. 
KURD,  Respondent,  agt.  BEEMAN  &  BEEMAN,  Appellants. 

In  an  appeal  founded  on  errors  in  fact,  from  a  Justices'  Court  to  the  County 
Court,  at  some  time  before  the  argument  of  the  appeal,  the  respondent  should 
be  served  with  the  affidavits  which  are  relied  upon  to  support  the  affirmative 
of  the  allegation ;  the  respondent  would  then  be  enabled  to  contest  the  error 
by  counter  affidavits.  (The  Code  of  1852  differs  from  that  of  1851,  by 
allowing  an  appeal  to  be  taken  merely  by  the  SERVICE  OF  A  NOTICE,  unac- 
companied by  the  AFFIDAVITS  which  were  previously  required.) 

It  seems  that  the  rule  regarding  special  motions  would  be  a  safe  one  to  follow, 
as  to  the  time  of  the  service  of  the  affidavits. 

Erie  County  Court,  February,  1853.  In  this  case,  before  the 
Justice  the  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 
damages.  At  the  time  of  joining  issue,  one  of  the  defendants 
being  an  infant,  a  guardian  was  appointed  by  the  justice,  on 
the  plaintiff's  motion,  but  it  so  happened  that  the  guardian  was 
also  an  infant,  that  fact  being  unknown  to  the  justice.  When 
the  appeal  papers  were  served  upon  the  justice,  certain  affida- 
vits were  also  served  upon  him  showing  the  infancy  of  the 
guardian,  and  upon  the  argument  of  the  appeal,  the  counsel  for 
the  appellant  offered  to  read  those  affidavits  alleging  error  in 
fact  as  a  foundation  for  the  appeal.  It  did  not  appear  that  the 
respondent  had  been  served  with  copies,  or  any  notice  that 
they  would  be  read.  This  appeal  was  taken  in  the  name  of 
both  defendants,  and  not  by  one  in  his  own  proper  person,  and 
by  the  infant  by  a  guardian. 

N.  A.  HALBERT,  for  Appellants. 
H.  CAMERON,  for  Respondent.  • 

SHELDON,  Co.  Judge. — Section  366  of  the  Code  provides  that 
if  the  appeal  is  founded  on  an  error  in  fact  in  the  proceedings, 
not  affecting  the  merits  of  the  action,  and  not  within  the  know- 
ledge of  the  justice,  the  court  may  determine  the  alleged  error 
in  fact  on  affidavits,  and  may  in  its  discretion  inquire  into  and 
determine  the  same  upon  examination  of  the  witnesses.  The 
mode  by  which  parties  were  to  avail  themselves  of  the  right  tc 
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review  judgments  and  proceedings  of  courts  of  a  justice  of  the 
peace,  both  as  to  errors  of  law  and  fact,  before  the  amendment 
of  the  Code  in  1852,  was  discussed  by  Justice  MULLETT,  in 
Adsit  agt.  Wilson,  (7  Howard  Pr.  Rep.  64.)  He  decided  that 
the  legislature  had  repealed  all  former  statutes  providing  for 
the  review  of  judgments  rendered  by  courts  of  justices  of  the 
peace,  and  had  declared  that  the  only  mode  of  reviewing  such 
judgments  should  be  by  appeal  to  the  County  Court,  as  pro- 
vided by  the  Code;  and  the  learned  judge  proceeds  to  state 
fully  the  practice  governing  such  appeals,  in  these  words : 
"  The  appeal  is  to  be  taken  by  affidavit,  which  shall  state  the 
substance  of  the  testimony  and  proceedings  before  the  court 
below,  and  the  ground  upon  which  the  appeal  is  founded.  To 
this  affidavit  the  respondent  may  make  a  counter  affidavit. 
Both  affidavits  are  to  be  served  on  the  justice,  who  is  to  make 
a  return  to  the  appellate  court  of  the  testimony,  proceedings 
and  judgment.  This  return  would  bring  before  the  County 
Court  all  the  proceedings,  decisions  and  errors  of  the  Justices' 
Court,  affecting  the  merits  of  the  cause  or  the  subject  matter 
of  the  action,  and  the  rights  of  the  parties,  as  distinguished 
from  those  which  affect  the  mere  proceedings.  And  as  to 
those  irregularities  which  relate  to  the  mere  proceedings,  which 
were  not  beforfe  the  justice  and  which  the  justice  could  not 
return,  the  affidavit  and  counter  affidavit  would  be  equivalent 
to  an  assignment  and  joinder  in  error  of  fact.  When  the  ap- 
peal is  founded  upon  these,  the  County  Court  may  try  it  upon 
affidavits  or  on  the  examination  of  witnesses  by  the  Code  of 
1851." 

He  then  remarks  that  "  these  provisions  make  out  a  full  and 
complete  system  for  the  review  of  judgments  and  proceedings 
of  courts  of  justices  of  the  peace  by  county  courts,  both  as  to 
errors  of  law  and  fact,  without  giving  them  any  arbitrary  or 
illegal  control  over  a  full  and  fair  trial  of  the  facts  in  the  way 
pointed  out  by  law." 

This  decision  applied  to  the  law  existing  before  the  amend- 
ment of  the  Code  in  1852,  by  which  last  amendment  it  was 
provided  that  an  appeal  was  to  be  taken  merely  by  the  service 
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of  a  notice,  unaccompanied  by  the  affidavits  which  were  pre- 
viously required,  and  it  is  necessary  to  examine  in  the  present 
case  the  practice  to  be  observed  under  the  existing  statute,  in 
attempting  to  review  a  judgment  of  a  justice  for  an  error  in 
fact.  The  alleged  errors  may  be  determined  upon  affidavits, 
and  the  question  is,  how  these  affidavits  are  to  be  presented  to 
the  appellate  court,  and  who  may  present  them.  The  appel- 
lant in  this  case  caused  affidavits  to  be  served  upon  and  returned 
by  the  justice  with  his  return  to  the  notice  of  appeal,  which 
affidavits  stated  the  error  fully,  in  the  nature  of  an  assignment 
of  errors.  This  may  have  been  well  enough,  so  far,  but  I 
think  by  the  spirit  of  the  decision  above  adverted  to,  and  the 
general  rule  which  would  allow  each  party  to  have  a  full  hear- 
ing upon  a  disputed  point,  or  an  opportunity  to  have  it,  that 
the  appellant  has  not  properly  brought  the  error  before  the 
court.  He  should  at  some  time  have  informed  the  respondent 
of  his  intention  to  assign  the  error,  and  allowed  him  the  privi- 
lege of  denying  it  in  the  nature  of  a  joinder  in  error,  if  he 
chose  so  to  do.  Then  each  party  would  be  enabled  to  inform 
the  court  by  affidavits  of  the  facts  and  present  it  with  the  ma- 
terial upon  which  its  action  could  consistently  be  founded  in 
determining  the  alleged  error.  Otherwise  the  investigation  is 
ex  partc,  and  as  in  this  case,  would  be  a  surprise,  and  might 
work  serious  detriment  to  a  respondent  who,  until  the  argument 
of  the  appeal  might  be  entirely  unaware  of  the  alleged  error 
of  fact.  I  think  that  at  some  time  before  the  argument  of  an 
appeal  founded  on  errors  in  fact,  the  respondent  should  be 
served  with  the  affidavits  which  are  relied  upon  to  support  the 
affirmative  of  the  allegation,  and  then,  when  the  appeal  is 
brought  on  for  argument,  the  respondent  would  be  enabled  to 
contest  the  error  by  counter  affidavits,  leaving  the  question  for 
the  court  to  decide.  What  length  of  time  is  necessary  is  not 
important  for  me  to  say,  but  it  may  be  well  to  remark  that  it 
would  seem  that  the  rule  regarding  special  motions  would  be  a 
safe  one  to  follow,  and  which  would  probably  be  sufficient.  I 
have  been  led  to  remark  thus  fully  upon  this  point  as  it  seems 
not  to  have  been  decided  in  any  reported  case  since  the  Code 
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of  1852,  and  conclude  that  the  practice  above  stated  would  be 
proper  and  prudent  to  govern  the  mode  of  bringing  errors  of 
fact  before  this  court  for  hearing  and  determination.  Upon  the 
above  premises,  I  must  decline  to  consider  the  alleged  error 
of  fact  in  this  cause,  and  shall  decide  upon  the  errors  of  law. 

The  counsel  for  the  respondent  claimed  that  this  appeal  was 
void,  as  being  taken  by  the  infant  in  his  own  proper  person, 
and  by  attorney,  and  not  by  a  guardian.  It  seems  to  me  that 
this  point  should  properly  be  raised  by  a  motion  to  quash.  For 
all  that  appears  on  the  record,  the  party  who  was  an  infant  at 
the  time  of  joining  the  issue  before  the  justice  might  have 
attained  his  majority  at  the  time  of  perfecting  the  appeal,  and 
I  do  not  think  I  can  consider  that  point  here. 

But  upon  the  merits,  the  only  points  made  by  the  appellant 
were  that  the  father  was  not  liable  for  the  tortious  acts  of  his 
son  and  co-defendant,  not  done  by  his  authority,  and  that  the 
father,  who  was  the  owner  of  the  dog,  was  not  answerable  for 
the  acts  of  the  dog,  unless  he  had  previous  notice  or  knew  him 
to  be  vicious.  These  propositions  may  be  abstractly  correct, 
but  there  was  evidence  before  the  jury  tending  to  show  that 
the  son  acted  under  the  direction,  or  at  least  by  the  assent  and 
concurrence  of  the  father,  and  also  that  both  defendants  set  the 
dog  upon  the  cow,  whereby  injuries  were  inflicted  which  caused 
her  death,  and  upon  the  principles  laid  down  in  the  recent 
cases,  this  court  will  not  interfere  with  the  verdict  of  the  jury 
upon  such  questions.  The  wThole  facts  were  before  the  jury 
who  were  the  proper  judges  in  the  case — a  constituted  tribunal 
whose  verdict  upon  proper  evidence  must  not  be  disturbed. 

The  judgment  must  be  affirmed.. 

VOL.  VIII.  33 
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SUPREME   COURT. 

THE  PEOPLE  agt.  JONATHAN  A.  BANKER,  Administrator  of 
JONATHAN  PEARCE,  deceased. 

Where  an  action  was  brought  in  the  name  of  the  people  on  an  administrator's 
bond,  to  recover  an  amount  decreed  by  the  Surrogate  'to  be  paid  by  the  admin- 
istrator as  distributive  shares  of  the  estate,  to  two  infants,  and  the  defendant 
set  up  in  his  answer  that  the  general  guardian  of  the  infants  caused  a  suit  to 
be  commenced  before  a  justice  of  the  peace  to  recover  upon  the  same  decree, 
and  that  he  thereupon  "  tendered  to  the  guardian  a  sum  of  money  equal  or 
greater  in  amount  than  the  amount  then  due  or  claimed  to  be  due  upon  the 
order,  which  sum  was  rejected  and  refused  by  the  guardian,  and  was  then  left 
or  deposited  with  the  justice  before  whom  the  suit  was  pending,  as  the  money 
of,  and  for  the  said  infants,  where  the  same  has  ever  since  and  still  remains 
subject  to  their  order  or  acceptance,  of  which  they  and  their  general  guardian 
had  due  notice."  On  demurrer  to  this  answer,  held,  that  if  the  defendant 
would  avoid  a  judgment  for  the  amount  so  adjudged  against  him,  by  reason 
of  what  took  place  before  the  justice,  he  should  have  alleged  in  his  answer 
that  he  then  tendered  and  paid  into  court  a  specific  sum  of  money ;  and  should 
have  stated  with  more  certainty  when,  and  under  what  circumstances  such 
payment  was  made. 

The  answer  held  fatally  defective  in  another  particular;  it  being  a  tender  after 
suit  brought,  the  amount  of  costs  should  also  have  been  tendered  and  paid 
into  court. 

Quere.  Whether  a  tender  and  payment  as  applied  to  courts  of  record,  can  be 
made  in  a  justices'  court  ? 

Where  the  defendant  claims,  upon  demurrer  to  the  answer,  that  the  complaint 
is  defective,  he  must  be  held  under  §  148,  to  have  waived  all  objections  to 
the  complaint,  not  answered  or  demurred  to,  except  the  question  of  jurisdic- 
tion and  the  sufficiency  of  the  cause  of  action. 

Chemung  Special  Term,  October,  1852.  Demurrer. — The 
complaint  states  that  the  defendant  and  Bridget  Pearce  were 
appointed  by  the  Surrogate  of  Chemung,  administrator  and  admi- 
nistratrix of  the  estate  of  Jonathan  Pearce,  and  gave  the  proper 
bond  with  sureties.  That  afterwards,  on  the  10th  of  April,  1845, 
the  Surrogate  made  a  decree  that  the  personal  representatives 
should  pay  to  Andrew  Sanford  and  Lewis  Sanford  the  sum  of 
twenty-three  dollars  and  ninety-five  cents,  each,  for  their  dis- 
tributive shares  of  the  estate,  and  on  the  2d  of  June,  1851,  he 
made  a  further  order  that  the  bond  be  prosecuted  for  the 
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collection  of  these  moneys.  The  plaintiff  demanded  judgment 
for  the  amount  decreed  to  be  paid,  with  interest. 

The  answer  stated  that  Andrew  Sanford  and  Lewis  Sanford, 
who  were  infants,  and  Ira  Sanford,  their  general  guardian,  to 
whom  the  Surrogate  had  directed  the  money  to  be  paid, 
caused  a  suit  to  be  commenced  before  a  justice  of  the  peace  of 
the  county  of  Chemung,  and  there  claimed  that  there  was  still 
due  from  the  defendant,  upon  the  order  of  the  Surrogate,  a 
certain  sum  or  balance  of  money,  and,  thereupon,  the  defendant 
tendered  to  George  Quin,  who  had  been  appointed  guardian 
ad  litem  for  the  infants,  by  the  justice,  and  also  to  the  general 
guardian,  a  sum  of  money  equal  or  greater  in  amount  than  the 
amount  then  due  or  claimed  to  be  due  upon  the  order,  which 
sum  was  rejected  and  refused  by  the  guardian  ad  litem,  and  the 
general  guardian,  and  was  then  left  or  deposited  with  the  justice 
before  whom  the  suit  was  pending,  as  the  money  of,  and  for 
the  said  Andrew  and  Lewis  Sanford,  where  the  same  has  ever 
since,  and  still  remains  subject  to  their  order  or  acceptance,  of 
which  they  and  their  general  guardian  had  due  notice. 

To  this  answer  the  plaintiff  demurred,  and  alleged  for  causes 
of  demurrer :  1st.  That  it  is  not  stated  in  the  answer  in  whose 
name  the  suit  before  the  justice  was  prosecuted.  2d.  That  as 
Andrew  Sanford  and  Lew.is  Sanford  were  minors,  it  appears 
that  no  suit  could  have  been  pending  before  the  justice  in 
which  any  tender  or  deposit  of  a  tender  could  be  made  so  as  to 
make  it  a  defence  to  this  action.  3d.  That  nothing  appears  in 
the  answer  showing  that  Andrew  Sanford  and  Lewis  Sanford 
are  entitled  to  the  money  tendered — and  the  tender  should  have 
been  brought  into  court  in  this  action.  4th.  That  the  tender 
as  stated  is  void  in  law. 

E.  QUIN,  for  Plaintiffs. 

M.  CRAWFORD,  for  Defendant. 

HARRIS,  Justice. — It  is  alleged  in  the  answer  that  the  Surro- 
gate had  directed  the  distributive  share  of  the  estate  of  which 
the  defendant  was  administrator,  which  belonged  to  the  infants 
Andrew  Sanford  and  Lewis  Sanford,  to  be  paid  over  to  their 
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general  guardian.  This  he  had  authority  to  do.  (2  R.  S.  98, 
§  80.)  The  general  guardian  thereby  became  entitled  to  re- 
ceive the  money.  To  recover  this  money  it  is  alleged,  he 
brought  an  action  before  a  justice  of  the  peace.  Whether  that 
action  was  brought  in  the  name  of  the  guardian  or  the  infants, 
or,  like  this,  in  the  name  of  the  People,  is  not  stated.  It  is, 
perhaps,  to  be  inferred,  from  the  fact  that  a  guardian  ad  litem 
was  appointed,  that  the  action  was  brought  in  the  name  of  the 
infants.  But  however  this  may  have  been,  I  do  not  think  it 
lies  with  the  plaintiffs  in  this  action  to  object  that  the  former 
suit  was  not  brought  in  the  name  of  the  proper  party. 

But  there  are  some  other  objections  to  the  sufficiency  of  this 
answer  which  must  prevail.  It  is  by  no  means  certain  that  the 
practice  of  paying  money  into  court  was  ever  applicable  to  the 
proceedings  in  a  justices'  court.  But,  without  examining  this 
question,  and  assuming  that  the  defendant  might  have  paid  the 
sum  he  admitted  to  be  "due  into  court,  for  the  use  of  the  parties 
beneficially  interested,  I  think  it  was  necessary  that  the  defen- 
dant should  state'  in  his  answer,  more  definitely,  what  he  did. 
He  says  that  after  the  suit  had  been  commenced  before  the 
justice,  the  plaintiff  claimed  that  a  certain  sum  was  then  due 
.upon  the  order  made  by  the  Surrogate,  and  that  thereupon  he 
tendered  a  sum  equal  or  greater  in  amount  than  the  amount  due 
pr  claimed  to  be  due,  and  the  tender  having  been  rejected,  he 
deposited  the  amount  with  the  justice,  where  it  still  remains. 
The  issue  thus  tendered  to  the  plaintiff  is,  whether,  when  the 
action  was  pending  before  the  justice,  the  defendant  tendered 
and  paid  into  court  a  sum  at  least  equal  to  the  amount  then 
claimed  to  be  due.  This  is  an  immaterial  issue.  If  found  in 
favor  of  the  defendant  it  could  not  determine  the  merits  of  this 
action.  The  Surrogate  has  adjudged  that  the  defendant  shall 
pay  the  amount  specified  in  the  complaint.  If  the  defendant 
would  avoid  a  judgment  for  the  amount  so  adjudged  against 
him,  by  reason  of  what  took  place  before  the  justice,  he  should 
allege  that  he  then  tendered  and  paid  into  court  a  specific  sum 
of  money.  This,  if  the  practice  of  paying  money  into  court  is 
applicable  to  justices'  courts  at  all,  would  have  been,  if  proved, 
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equivalent  to  the  payment  of  the  same  amount  to  the  general 
guardian.  Then  there  could  be  no  recovery  in  this  action 
without  proving  that  there  was  due  upon  the  order  a  greater 
sum  than  that  so  tendered  and  paid.  Suppose  that,  when  the 
tender  was  made,  it  had  been  accepted,  and  that  notwithstand- 
ing such  tender  and  payment,  this  action  had  been  brought, 
would  it  have  been  thought  a  sufficient  answer  to  say,  that 
when  the  former  suit  was  brought  the  defendant  paid  the  plain- 
tiff what  was  then  claimed  to  be  due  ?  In  determining  what 
was  in  fact  due,  the  proof  of  the  amount  claimed,  would,  of 
course,  be  important  evidence.  But  after  all,  the  question 
would  be,  not  how  much  was  claimed,  but  how  much  was 
actually  due  1  If  he  would  avail  himself  of  the  payment  to  the 
justice,  the  defendant  should  have  stated  the  amount  of  such 
payment.  I  think,  too,  he  should  have  stated  with  more  cer- 
tainty when,  and  under  what  circumstances,  with  reference  to 
the  suit  pending,  the  payment  was  made. 

There  is  another,  and  a  still  more  decisive  objection  to  the 
sufficiency  of  the  answer.  It  is  alleged  that  the  defendant 
tendered  and  paid  the  amount  claimed  to  be  due  upon  the 
order.  This  was  not  enough.  The  tender  was  made  after  suit 
brought.  Under  such  circumstances,  it  was  necessary  to  tender 
and  pay  into  court  the  costs  which  had  accrued.  (2  R.  S.  553, 
§  20 ;  2  Cowen  Treatise,  (id  ed.)  790.) 

But  the  defendant  claims  the  right  to  have  the  complaint 
also  examined,  and  if  that  shall  be  found  defective,  to  have 
judgment  in  his  favor  upon  the  demurrer.  Whether  or  not 
this  can  be  done,  is  now  a  question  of  little  practical  impor- 
tance, since,  by  the  153d  section  of  the  Code,  as  amended  in 
1852,  the  plaintiff  can  only  demur  to  an  answer  which  contains 
new  matter  constituting  a  counter  claim.  It  was  expressly 
declared  by  the  148th  section  that  all  objections  to  the  com- 
plaint which  had  not  been  taken  by  demurrer  or  answer,  except 
only  those  which  involved  the  jurisdiction  of  the  court,  and  the 
sufficiency  of  the  cause  of  action,  should  be  deemed  to  have 
been  waived  by  the  defendant.  Of  course,  the  objections  so 
waived  could  not  be  made  available  upon  the  demurrer  to  the 
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answer.  If  therefore  it  is  allowable  to  attack  the  complaint  at 
all,  it  is  only  to  show  that  the  court  has  not  jurisdiction  of  the 
action,  or  that  it  states  no  cause  of  action.  (See  Van  Sant- 
voord's  Pleading,  367 ;  Schwal  vs.  Furniss,  4  Sand.  704 ;  Fry 
vs.  Bennett,  1  Code  Rep.  JV.  S.  256 ;  Rayner  vs.  Clark,  7  Barb. 
581.) 

No  such  objection  to  the  complaint  in  this  action  can  be 
sustained.  The  statute  authorises  the  Surrogate,  upon  the 
refusal  or  omission  of  an  administrator  to  perform  a  decree  for 
the  payment  of  a  distributive  share,  to  cause  his  bond  to  be 
prosecuted,  and  to  apply  the  monies  collected  thereon  in  satis- 
faction of  the  decree.  (2  R.  S.  3d  ed.  178  §  20.)  The  suit  is 
therefore  properly  brought  in  the  name  of  the  people.  The 
case  belongs  to  the  class  of  trusts  for  which  the  113th  section 
of  the  Code  provides.  The  other  objections  made  to  the  suf- 
ficiency of  the  complaint  belong  to  that  class  of  objections 
which  are  waived  by  the  defendant's  omission  to  state  them  in 
his  answer. 

The  plaintiffs  are  therefore  entitled  to  judgment  upon  the 
demurrer,  but  it  must  be  with  liberty  to  the  defendant  to  amend 
his  answer,  within  twenty  days  after  notice  of  this  decision, 
upon  payment  of  the  costs  upon  the  demurrer  to  be  adjusted  by 
the  clerk  of  Chemung. 


NEW-YORK  PRACTICE  REPORTS.  £63 

Hoodless  agt.  Brundage. 

SUPREME  COURT. 
HOODLESS  agt.  BRUNDAGE. 

The  plaintiff  sued  the  defendant  on  a  promissory  •  note  which  with  interest, 
amounted  to  $258,60,  but  claimed  and  demanded  judgment  for  a  balance  only 
of  $95,85.  The  defendant  on  the  trial  proved  his  account  to  be  $253,48,  and 
the  referee  reported  a  balance  due  the  plaintiff  of  $5,20.  The  question  was 
whether  the  plaintiff  was  entitled  to  costs  on  the  ground  that  the  demands  of 
the  parties  allowed  by  the  referee,  in  the  aggregate  exceeded  $400,  and  there- 
fore deprived  a  justice  of  the  peace  of  jurisdiction.  Held,  that  he  was  not. 
The  only  claim  proved  was  the  defendant's  claim — which  with  the  plaintiff's 
demand  was  short  of  $400. 

Westchester  Special  Term,  December,  1852.  Motion  for  costs. 
The  action  was  brought  upon  a  promissory  note,  made  by  the 
defendant  on  the  4th  day  of  May,  1843,  for  $200  with  interest. 
Endorsements  had  been  made  upon  the  note  to  the  amount  of 
$68,90.  The  plaintiff  in  his  complaint  admitted  that  the  defen- 
dant was  entitled  to  be  credited  for  the  board  of  the  plaintiff, 
$102,48 ;  which  last  mentioned  sum  was  legally  applicable  and 
was  applied  by  the  plaintiff  to  the  defendant's  note,  and  which, 
being  applied — as  of  the  8th  of  April,  1846 — when  the  same 
was  so  applicable,  left  a  balance  on  the  note,  over  and  above 
all  accounts,  offsetts,  payments  or  demands,  of  $95,85,  for  which 
sum,  with  interest  from  the  23d  of  June,  1849,  the  plaintiff 
claimed  judgment. 

The  defendant  denied  all  the  allegations  of  the  complaint, 
and  also  claimed  that  the  amount  of  his  claim  against  the  plain- 
tiff for  board,  &c.,  was  much  larger  than  the  sum  admitted  in 
the  complaint.  The  plaintiff  replied  to  the  answer,  and  the 
action  was  tried  before  a  referee,  who  reported  that  the  amount 
of  the  note  with  interest,  after  deducting  the  endorsements, 
was  $258,60;  and  that  the  defendant's  demand  against  the 
plaintiff,  including  interest,  was  $253,48,  leaving  a  balance  of 
only  $5,20  due  the  plaintiff.  Upon  these  facts  the  plaintiff 
moved  for  costs,  on  the  ground  that  the  demands  of  the  parties 
allowed  by  the  referee,  in  the  aggregate  exceed  $400. 
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J.  W.  TOMPKINS,  for  Plaintiff. 
F.  LARKIN,  for  Defendant. 

HARRIS,  Justice. — The  plaintiff  is  entitled  to  costs,  if,  ac- 
cording to  section  54  of  the  Code,  a  court  of  a  justice  of  the 
peace  had  no  jurisdiction  of  the  action.  That  section  declares 
that  no  justice  of  the  peace  shall  have  cognizance  of  a  matter 
of  account  where  the  sum  total  of  the  accounts  of  both  parties, 
proved  to  the  satisfaction  of  the  justice,  shall  exceed  four  hun- 
dred dollars. 

In  this  case  the  plaintiff  only  claimed  the  sum  of  $95,85, 
with  interest  from  the  23d  of  June,  1849.  He  admitted,  in  his 
complaint  that  the  residue  of  the  note  had  been  paid  by  the 
application  of  the  balance  due  from  him  to  the  defendant  for 
board.  The  defendant  insisted  that  this  amount,  instead  of 
being  $102,48,  as  stated  by  the  plaintiff,  was  in  fact,  enough 
to  satisfy  the  whole  amount  of  the  plaintiff's  claim.  Upon  the 
trial  the  defendant  succeeded  in  proving  that  he  was  entitled 
to  be  allowed  $191,  instead  of  the  sum  admitted  by  the  plain- 
tiff, besides  interest.  Thus  he  reduced  the  claim  of  the  plain- 
tiff from  the  amount  specified  in  the  complaint,  to  the  trifling 
sum  reported  by  the  referee.  The  only  matter  in  dispute  was 
the  amount  to  be  allowed  to  the  defendant  for  board,  &c.  It 
is  in  no  sense  true,  therefore,  that  the  sum  total  of  the  accounts 
of  both  parties,  proved  on  the  trial,  exceeded  $400.  The 
question  to  be  tried  was  whether  the  plaintiff  should  recover 
the  balance  alleged  by  him  to  be  due  on  his  note,  or  any  less 
sum.  The  only  account  proved  upon  the  trial  was  the  defen- 
dant's claim,  amounting  with  interest,  to  $253,48.  This,  with 
the  plaintiff's  demand,  was  not  sufficient  in  amount  to  deprive 
a  justice  of  the  peace  of  jurisdiction.  (See  Matteson  agt. 
Bloomfield,  10  Wend.  556,  and  the  case  ex  parte  Mills,  in  note.) 

The  motion  is  therefore  denied  with  costs. 
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No  authority  is  contained  in  section  372  of  the  Code,  for  the  submission  of 
actions ;  it  relates  solely  to  the  submission  of  questions  of  difference  without 
action, 

"Where  an  action  is  commenced,  and  a  case,  containing  the  facts  upon  which 
the  controversy  depends,  is  then  agreed  upon  and  submitted,  if  the  action  is 
not  thereby  discontinued,  it  must  be  when  the  submission  i.i  followed  by  a 
judgment,  and  meanwhile  be  suspended. 

Under  the  act  of  April  7th,  1848,  "  for  the  more  effectual  protection  of  the  pro- 
perty of  married  women,"  the  title  of  the  wife,  during  the  marriage,  to  her 
property  real  and  personal,  and  the  rents,  issues  and  profits  thereof,  remains 
the  same  as  if  the  marriage  had  not  taken  .place. 

Where  a  married  woman  retains  the  possession,  or*right  of  possession,  of  her 
property,  the  fact  that  she  allows  her  husband  to  have  the  charge  and  man- 
agement of  it,  and  to  fatten  her  swine,  will  not  entitle  him  to  the  increase  of 
her  animals,  or  the  pork  made  from  the  swine,  but  they  will  belong  to  her. 

The  payment  in  part,  by  the  wife,  and  from  the  rent  and  produce  of  her  property, 
for  chattels  purchased  by  the  husband,  will  not  vest  in  her  a  title  to  them. 

Where  a  husband  is  permitted  by  his  wife  to  occupy  her  land,  and  receive  and 
dispose  of  the  products,  the  law  will  not,  in  the  absence  of  proof  of  an  express 
agreement  that  she  should  share  in  the  products,  or  that  he  should  account  to 
her,  imply  such  a  contract,  but  will  rather  regard  her  as  having  made  a  gift 
of  the  use  of  the  land  to  the  husband  while  such  occupation  continued. 

Monroe  General  Term,  March,  1853.  SELDEN,  JOHNSON  and 
T.  R~  STRONG,  Justices.  Case  agreed  upon  and  submitted. 

The  plaintiff  and  defendant  in  this  action  were  married  on 
the  22d  day  of  November,  1848.  At  the  time  of  their  marriage 
the  plaintiff  was  possessed  in  her  own  right,  of  certain  real  and 
personal  property.  After  their  marriage  the  parties  resided 
together  upon  the  plaintiff's  lands,  up  to  about  the  1st  day  of 
April,  1849,  when  defendant  left  on  account  of  difficulties  be- 
tween the  parties,  and  remained  away  until  about  the  first  of 
July  thereafter,  and  upon  a  reconciliation  being  had,  returned 
to  the  plaintiff's  residence,  and  the  parties  again  resided  to- 
gether as  man  and  wife  until  the  spring  of  1850.  The  defen- 
dant again  left  on  account  of  difficulties  between  the  parties, 
and  remained  away  until  about  the  1st  day  of  January,  1851. 

VOL.  VIII.  34 
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During  the  time  that  defendant  resided  with  the  plaintiff,  he 
had  the  charge  of  some  portion  of  the  plaintiff's  land,  and  all 
except  what  had  been  rented  to  others.  On  or  about  the  1st 
day  of  January,  1851,  the  parties  were  again  reconciled  to  each 
other,  and  removed  from  the  town  of  Mt.  Morris  to  Castiler 
upon  a  farm  owned  by  defendant,  and  took  with  them,  among 
other  articles  of  property,  the  following,  viz: — One  white 
breeding  sow  and  five  small  pigs,  one  red  and  white  cow,  one 
red  two  years  old  heifer,  one  plow,  one  set  of  drag  teeth,  about 
1000  pounds  of  pork,  100  pounds  of  lard  and  cask  containing 
the  same,  one  barrel  of  vinegar  and  cask  containing  the  same, 
three  paper  window  curtains,  one  pair  of  pillow  cases,  one 
white  swine,  one  lumber  sleigh,  one  buffalo  robe,  one  large 
cast  iron  kettle,  a  quantity  of  cucumber  pickles,  one  barrel 
containing  the  same,  one  self  regulating  stove,  and  one  blue 
woolen  blanket. 

At  the  time  the  parties  removed  from  Mount  Morris  to  Cas- 
tile, the  defendant  agreed  with  the  plaintiff  that  if  she  became 
dissatisfied,  the  defendant  would  remove  her  back  with  all  her 
property  she  took  with  her.  The  parties  resided  together  at 
Castile,  until  about  the  first  of  March,  1851,  when  on  account 
of  difficulties,  the  plaintiff  left  the  defendant's  residence,  and 
after  demanding  the  delivery  of  the  above  list  of  articles  of 
property  and  defendant  refusing  to  deliver  them,  plaintiff  com- 
menced an  action  to  recover  the  same,  and  they  were  by  the 
sheriff  delivered  to  the  plaintiff,  except  the  buffalo  robe,  pillow 
cases  and  blue  woolen  blanket. 

The  following  are  the  facts  in  relation  to  the  respective  rights 
of  the  parties  to  the  several  articles  of  property  mentioned,  to 
wit: 

The  breeding  sow  was  bought  after  the  marriage,  of  John 
Washburn,  for  the  price  of  $18.  The  defendant  paid  $6  and 
four  and  a  half  bushels  of  wheat,  at  one  dollar  per  bushel, 
which  was  raised  on  plaintiff's  land  before  marriage — balance 
plaintiff  paid  after  defendant  left  the  second  time.  The  hog 
was  purchased  in  the  fall  of  1849.  The  five  pigs  were  raised 
from  the  sow  after  the  purchase.  Value  $25,00. 
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Red  and  white  cow  was  purchased  by  defendant  of  John 
Hulet  after  the  marriage,  for  $15 — defendant  paid  $10  cash, 
balance  paid  by  rent  due  from  Hulet  for  the  use  of  plaintiff's 
land.  Plaintiff  had  negotiated  the  contract  for  the  cow  before. 
Value  $20,00. 

The  red  two  years  old  heifer  was  raised  after  marriage,  from 
a  cow  belonging  to  plaintiff  before  marriage,  kept  by  defen- 
dant part  of  the  time  on  his  father's  farm,  part  of  the  time  on 
plaintiff's  land,  and  part  of  the  time  on  defendant's  land. 
Value  $12,00. 

One  plow  belonging  to  plaintiff  before  marriage,  and  was 
taken  by  plaintiff's  consent  to  defendant's  farm  to  be  used 
there.  Value  $3. 

One  set  drag  teeth,  20  in  number — was  plaintiff's  before  mar- 
riage, except  four  or  five  new  ones  purchased  by  defendant — 
the  defendant  took  them  from  the  old  wood,  set  them  in  a  new 
wood  after  marriage,  with  plaintiff's  consent.  Value  $3,50. 

four  hundred  and  seventy-five  pounds  of  pork  was  made 
after  marriage  from  a  hog  owned  by  plaintiff  at  the  time  of 
marriage,  and  from  pigs  raised  after  marriage,  and  from  a  hog 
procured  by  defendant  from  Ira  Curtiss,  in  exchange  for  one 
that  come  from  a  sow  owned  by  plaintiff  before  marriage. 
Pork  put  down  for  family  use.  Value  $29,00.  Lard  same  as 
above.  Value  $3,00. 

Casks  belonged  to  plaintiff  before  marriage.     Value  75c. 

Vinegar  barrel  belonged  to  plaintiff  before  marriage,  (value 
87c.,)  vinegar  bought  by  defendant  after  marriage,  for  famih 
use.  Value  75c. 

Paper  curtains  bought  and  made  after  marriage.     Value  37c 

One  pair  of  pillow  cases,  cloth  bought  by  defendant,  and 
used  after  marriage.  Value  25c. 

One  white  hog  raised  after  marriage  from  the  same  sow  as 
the  last  hog  mentioned  in  the  fatted  pork.  Value  $3,00. 

One  lumber  sleigh  belonged  to  plaintiff  before  marriage,  was 
slightly  repaired  by  defendant  and  taken  to  his  farm  with 
plaintiff's  consent.  Value  $7,00. 

One  buffalo  robe  was  bought  by  defendant  after  marriage. 
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One  large  kettle  belonged  to  plaintiff  before  marriage.  Va- 
lue $2,50. 

One  barrel,  value  50c.,  belonged  to  plaintiff  before  marriage, 
contents  picked  from  plaintiff's  land,  and  the  cucumbers  put 
down  for  family  use.  Value  $1,00. 

One  stove  worth  $8,00,  bought  of  Hall  &  Summers  by  de- 
fendant, after  marriage. 

It  is  also  admitted  that  while  the  parties  resided  and  cohabi- 
ted together,  the  defendant  received  several  small  sums  of 
money  from  the  sale  of  products  of  the  plaintiff's  land. 

WISNER  &  ADAMS,  for  Plaintiff. 
L.  C.  PECK,  for  Defendant. 

By  the  Court — T.  R.  STRONG,  Justice. — This  case  comes 
before  the  court  under  section  372  of  the  Code,  which  declares 
that  "  Parties  to  a  question  of  difference,  which  might  be  the 
subject  of  a  civil  action,  may,  without  action,  agree  upon  a 
case  containing  the  facts  upon  which  the  controversy  depends, 
and  present  a  submission  of  the  same,  to  any  court  which 
would  have  jurisdiction  if  an  action  had  been  brought.  But  it 
must  appear  by  affidavit  that  the  controversy  is  real,  and  the 
proceeding  in  good  faith,  to  determine  the  rights  of  the  par- 
ties. The  court  shall  thereupon  hear  and  determine  the  case 
at  a  general  term,  and  render  judgment  thereon  as  if  an  action 
were  depending."  The  action  which  was  commenced  by  the 
wife  against  the  husband,  must  be  deemed  to  be  abandoned  or 
at  least  suspended,  and  the  case  must  be  considered  and  deter- 
mined entirely  independent  of  it.  No  authority  is  contained 
m  the  section  referred  to  for  the  submission  of  actions ;  it  re- 
lates solely  to  the  submission  of  questions  of  difference  without 
action.  If  the  submission  of  the  case  did  not  of  itself  work  a 
discontinuance  of  the  action,  it  must  do  so  when  followed  by  a 
judgment,  and  meanwhile  suspend  it.  The  court  are  not 
therefore  called  upon  to  decide  whether  the  action  was  properly 
brought ;  or  could  have  been  maintained  on  the  facts  agreed  on 
by  the  parties.  It  is  simply  to  determine  the  controversy  upon 
the  facts  and  render  judgment  thereon  as  if  a  proper  action— 
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one  adapted  to  the  case  and  the  relations  which  the  parties 
sustain  to  each  other,  was  depending. 

The  "  question  of  difference  "  in  the  case,  is,  as  to  the  title 
to  the  property  specified  in  the  statement  of  facts ;  each  party 
claiming  to  be  the  owner.  By  the  common  law  as  it  stood 
prior  to  the  act  of  April  7th,  1848,  "  for  the  more  effectual 
protection  of  the  property  of  married  women,"  it  is  clear  that 
all  the  property  would  belong  to  the  husband.  At  common 
law,  if  a  wife,  at  the  time  of  her  marriage,  was  seized  of  an 
estate  of  inheritance  in  land,  her  husband,  upon  the  marriage, 
became  seized  of  the  freehold  in  right  of  the  wife,  and  was 
entitled  to  the  rents  and  profits  during  their  joint  lives.  And 
all  goods  and  chattels  which  the  wife  owned  at  the  time  of 
marriage  vested  immediately  and  absolutely  in  the  husband. 
Under  these  rules  the  husband  in  the  present  case  would  have 
a  perfect  title  to  all  the  property  in  question.  The  act  referred 
to,  has  however,  introduced  an  important  change  in  respect  to 
the  legal  effect  of  marriage,  in  operating  a  transfer  of  property 
then  owned  by  the  wife,  and  the  issues  and  profits  thereof  to 
the  husband,  and  it  is  under  that  act  that  the  claim  of  the  wife 
in  this  case  is  made.  By  the  first  section  it  is  provided,  that 
"  The  real  and  personal  property  of  any  female  who  may  here- 
after marry,  and  which  she  shall  own  at  the  time  of  marriage, 
and  the  rents,  issues,  and  profits  thereof,  shall  not  be  subject 
to  the  disposal  of  her  husband,  nor  be  liable  for  his  debts,  and 
shall  continue  her  sole  and  separate  property,  as  if  she  were  a 
single  female."  The  language  used  plainly  discloses  the 
intention  of  the  Legislature.  The  property  real  and  personal, 
and  the  rents,  issues,  and  profits  thereof,  are  not  to  be  subject 
to  the  control  of  the  husband,  but  are  to  continue  the  sole  and 
separate  property  of  the  wife  as  if  she  were  a  single  female. 
Her  title,  during  the  marriage,  is  to  remain  the  same  as  if  the 
marriage  had  not  taken  place.  The  effect  of  this  provision,  in 
the  case  before  the  court,  is,  that  the  wife  is  the  owner  of  all  the 
property  in  controversy,  which  belonged  to  her  at  the  marriage, 
and  all  which  can  properly  be  considered  rents,  issues,  or  pro- 
fits thereof.  This  includes  the  red  two  years  old  heifer,  one 
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plow,  fifteen  drag  teeth,  four  hundred  and  seventy-five  pounds 
of  pork,  the  lard,  casks,  vinegar  barrel,  one  white  hog,  one 
lumber  sleigh,  one  large  kettle,  and  one  barrel  for  pickles, 
The  heifer  was  raised  after  marriage  from  a  cow  owned  by  the 
wife  at  the  time  of  the  marriage.  Part  of  the  swine  from 
which  the  pork  was  made,  were  also  raised  after  the  marriage, 
from  a  sow  owned  by  the  wife  at  the  time  of  the  marriage. 
The  wife  had  at  all  times  the  possession,  or  right  of  possession 
of  the  animals,  and  she  was  entitled  to  the  increase  of  them. 
Orser  agt.  Storms,  (9  Cow.  687  ;  Story  on  Bailments,  §  99,  260.) 
Allowing  the  swine  to  be  fattened  and  made  into  pork  by  the 
husband,  did  not  impair  her  title.  And  there  is  nothing  which 
shows,  or  from  which  the  court  can  infer,  a  sale  or  gift  of  any 
of  this  property  by  the  wife  to  the  husband. 

In  regard  to  the  property  bought  by  the  husband  after  mar- 
riage, I  am  satisfied  that  he  is  the  owner.  This  includes  the 
breeding  sow  and  five  pigs,  the  red  and  white  cow,  five  drag 
teeth,  vinegar,  paper  curtains,  one  pair  of  pillow  cases,  the 
buffalo  robe,  large  kettle,  cucumbers  and  stove.  The  sow  was 
in  part  paid  for  by  the  wife,  and  in  part  by  wheat  raised  on 
the  wife's  land,  and  in  part  by  cash  advanced  by  the  husband. 
The  cow  was  paid  for  in  part  by  rent  due  for  the  use  of  the 
wife's  land;  the  balance  was  paid  by  the  husband  in  cash. 
The  payment  in  part  by  the  wife,  and  from  produce  and  rent 
of  her  property,  did  not  give  her  any  title,  she  not  having  been 
the  purchaser. 

It  is  proper  to  remark  here,  that  the  husband  having  been 
permitted  by  the  wife  to  occupy  her  land,  and  receive  and  dis- 
pose of  the  products,  the  law  will  not,  in  the  absence  of  proof 
of  an  express  agreement  that  she  should  share  in  the  products, 
or  that  he  should  account  to  her,  imply  such  a  contract,  but 
will  rather  regard  her  as  having  made  a  gift  of  the  use  of  the 
land  to  the  husband,  while  such  occupation  continued. 

All  the  property  in  dispute  belonging  to  the  wife,  and  most 
of  that  belonging  to  the  husband,  appears  to  have  been  deli- 
vered to  the  former,  under  proceedings  in  the  action  which  was 
commenced.  No  judgment  therefore  can  be  rendered  in  her 


NEW- YORK  PRACTICE  REPORTS.  271 

Van  Valkenburgh  agt.  Van  Schaick. 

favor  in  this  proceeding,  further  than  that  she  has  title  to  the 
property  herein  found  to  be  hers.  And  I  do  not  perceive  that 
any  judgment  can  be  rendered  in  favor  of  the  husband,  further 
than  that  he  has  the  title  to  the  rest  of  the  property.  He,  of 
course,  has  a  right  to  take  his  property  wherever  he  can  find 
it. 

Judgment  must  be  entered  declaring  the  rights  of  the  parties 
as  before  stated. 

Regarding  the  case  as  one  of  an  equitable  nature,  the  Court 
have  a  discretion  as  to  the  costs,  which  will  be  best  exercised 
by  denying  costs  to  either  party. 


SUPERIOR  COURT. 

VAN  VALKENBURGH  agt.  VAN  SCHAICK, 

Where  judgment  is  ordered  for  plaintiff  on  demurrer  to  answer,  with  leave  to 
defendant  to  amend  on  payment  of  costs ;  the  plaintiff  is  entitled  to  a  fee  for 
proceedings  before  notice  of  trial ;  to  wit :  $7  in  an  action  upon  contract  for 
the  payment  of  money,  and  $12  in  cases  where  application  to  the  court  for 
judgment  would  be  necessary. 

Jit  Chambers,  April,  1853.  Taxation  of  costs. — The  plaintiff 
had  demurred  to  the  answer  of  the  defendant.  Judgment  was 
rendered  for  the  plaintiff  upon  the  demurrer,  but  with  liberty  to 
the  defendant  to  amend  his  answer,  upon  payment  of  the  costs 
upon  the  demurrer.  By  consent  the  taxation  was  referred  to 
Justice  HARRIS. 

W.  GLEASON,  for  Plaintiff. 

G.  VAN  SANTVOORD,  for  Defendant. 

HARRIS,  J. — The  first  question  presented  upon  this  taxation, 
is,  whether  the  plaintiff  is  entitled  to  a  fee  for  proceedings 
before  notice  of  trial,  and  then  if  he  is,  whether  that  fee  is  $12 
or  $7.  The  general  practice  in  all  cases  where  an  amendment 
is  allowed  upon  payment  of  costs,  is,  that  the  party  paying 
such  costs  shall  be  charged  with  the  costs  of  all  proceedings 
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which,  by  the  operation  of  the  order  authorizing  the  amend- 
ment, will  be  vacated.  Thus,  if  upon  the  trial,  a  plaintiff  is 
permitted  to  amend  his  complaint  in  a  material  matter,  so  that 
a  new  answer  is  required,  he  would  be  charged  with  the  costs 
of  the  former  answer,  which,  as  the  effect  of  the  rule  would  be 
vacated.  In  other  words,  he  would  be  required  to  pay  the 
costs  allowed  for  proceedings  before  notice  of  trial.  On  the 
other  hand,  if  the  defendant  were  allowed  to  amend  his  answer, 
that  being  the  last  pleading,  no  proceedings  before  the  notice 
of  trial  would  be  vacated  as  the  effect  ot  the  order,  and  the  fee 
for  proceedings  before  notice  of  trial  should  not  be  allowed. 
So,  in  case  of  a  demurrer,  if  the  party  demurring  has  judgment 
against  him,  and  is  permitted  to  withdraw  his  demurrer  and 
plead  over,  upon  payment  of  costs,  the  fee  for  proceedings 
before  notice  of  trial  is  not  allowable  on  the  taxation  of  such 
costs.  See  Nellis  agt.  De  Forest,  (6  Howard,  413.)  But  if 
judgment  is  rendered  in  favor  of  the  party  demurring,  and  the 
party  whose  pleading  is  found  defective  is  allowed  to  amend 
on  payment  of  costs,  the  fee  for  proceedings  before  notice  of 
trial  should  be  allowed.  It  is  the  compensation  allowed  for 
drawing  and  serving  the  demurrer.  Collomb  agt.  Caldwell,. 
(5  Howard,  336.) 

In  this  case  the  plaintiff  demurred.  He  is,  of  course,  entitled 
to  be  paid  for  the  pleading  upon  which  he  has  prevailed.  This 
is  embraced  in  the  fee  for  proceedings  before  notice  of  triaL 
That  fee  is,  in  this  case,  $7.  The  action  was  upon  contract,, 
and  for  the  recovery  of  money.  Had  the  defendant  failed  to 
answer,  judgment  would  have  been  perfected  in  the  manner 
prescribed  by  the  first  sub-division  of  the  246th  section  of  the 
Code.  No  application  to  the  court  would  have  been  necessary^ 
The  criterion  is  not,  as  seems  to  have  been  held,  in  Lawrence 
agt.  Davis,  (7  Howard,  354,)  whether  the  pleadings  are  such  as 
to  render  an  application  to  the  court  necessary,  but  it  is  whe- 
ther the  action  is  such  that  judgment,  in  case  no  defence  had 
been  interposed,  might  have  been  perfected  without  such  appli- 
cation. The  language  of  the  first  sub-division  of  the  307th 
section  is  too  explicit  to  admit  of  question  upon  this  point. 


NEW- YORK  PRACTICE  REPORTS.  273 

Edson  agt.  Dillaye  and  others. 

The  following  items  must  therefore  be  allowed  upon  this 
taxation : 

Costs  of  proceedings  before  notice, $7  00 

do  do        after  notice, —  -        7  00 

For  trial  of  issue  of  law, 15  00 

Disbursements,  --------  — 2  00 

$31  00 


SUPREME  COURT. 

EDSON  agt.  DILLAYE  AND  OTHERS. 

The  complaint  set  out  the  note,  and  alleged  that  the  plaintiff  was  the  lawful 
holder  and  owner  thereof,  and  that  the  defendants  had  not  paid  the  same  or 
any  part  thereof,  but  that  they  were  justly  indebted  to  the  plaintiff  therefor. 

The  answer  admitted  the  making  of  the  note,  "  but  they  deny  the  allegation  of 
non-payment  of  the  said  note,  as  set  forth  in  said  complaint ,  also  they  deny 
that  they  are  indebted  to  said  plaintiff  for  said  note  or  by  reason  of  the  making 
thereof,  or  that  said  note  or  any  part  thereof  is  justly  due  or  owing  by  them 
the  said  defendants."  Held,  that  all  the  allegations  of  the  answer,  after  the 
admission  of  making  the  note,  be  stricken  out  as  frivolous. 

Ontario  Special  Term,  May,  1853.  The  complaint  is  on  a 
promissory  note  made  by  all  the  defendants  to  the  plaintiff,  or 
order,  payable  at  the  Rochester  Bank.  The  complaint  set  out 
the  note  and  alleged  that  the  plaintiff  was  the  lawful  owner 
and  holder  thereof,  and  that  the  defendants  had  not  paid  the 
same  or  any  part  thereof,  but  that  they  were  justly  indebted  to 
the  plaintiff  therefor.  The  defendants  in  their  answer  admit 
the  making  of  the  note,  "  but  they  deny  the  allegation  of  non 
payment  of  the  said  note  as  set  forth  in  said  complaint ;  also 
they  deny  that  they  are  indebted  to  said  plaintiff  for  said  note, 
or  by  reason  of  the  making  thereof,  or  that  said  note  or  any 
part  thereof  is  justly  due  or  owing  by  them  the  said  defen- 
dants." 

The  complaint  and  answer  were  both  vended  in  the  usual 
form.  A  motion  is  made  on  the  part  of  the  plaintiff  for  an 

VOL.  VIII.  35 
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order  to  strike  out  all  of  the  defendants'  answer,  except  that 
part  which  admits  the  execution  of  the  note,  as  false  and  frivo- 
lous, or  for  such  other  order  as  to  the  court  shall  seem  meet, 
with  costs.  The  other  facts  are  sufficiently  noticed  in  the 
opinion  of  the  court. 

J.  DORR,  for  Plaintiff. 

GEO.  D.  COWLES,  for  Defendants. 

WELLES,  J. — I  am  satisfied  that  the  answer  in  this  case, 
excepting  that  part  of  it  which  admits  the  making  of  the  note, 
is  entirely  frivolous.  Section  152  of  the  Code  provides  that 
sham  and  irrelevant  answers  and  defences  may  be  stricken  out 
on  motion.  By  section  247,  if  a  demurrer,  answer  or  reply  be 
frivolous,  the  party  prejudiced  thereby  may  apply  to  a  judge 
of  the  court,  either  in  or  out  of  court,  for  judgment  thereon, 
and  judgment  may  be  given  accordingly.  Section  149  declares 
that  the  answer  of  the  defendant  must  contain,  1st.  A  general 
or  specific  denial  of  each  material  allegation  of  the  complaint 
controverted  by  the  defendant,  or  of  any  knowledge  or  infor- 
mation thereof,  sufficient  to  form  a  belief.  2d.  A  statement 
of  any  new  matter  constituting  a  defence  or  counter  claim,  in 
ordinary  and  concise  language,  without  repetition. 

It  is  not  pretended  that  the  answer  in  this  case  falls  under 
'the  second  sub-division.  It  certainly  contains  no  new  matter. 
It  is  contended  that  it  does  contain  specific  denials  of  material 
allegations  of  the  complaint.  They  are,  first,  a  denial  of  the 
allegation  of  non-payment  of  the  note  contained  in  the  com- 
plaint ;  second,  a  denial  of  indebtedness  by  reason  of  making 
the  note,  or  that  the  note  or  any  part  of  it  is  justly  due  or  owing 
by  the  defendants  to  the  plaintiff.  Under  these  denials,  no 
new  matter  would  be  admissible  in  evidence.  The  plaintiff 
would  have  nothing  to  prove  upon  the  trial,  except  it  might  be 
a  computation  of  the  interest  upon  the  note  ;  for  the  making 
of  the  note  is  admitted  by  the  answer.  He  would  only  have 
to  open  his  case  to  the  jury  and  demand  their  verdict;  and 
there  is  nothing  that  the  defendants  could  give  in  evidence 
under  their  answer.  They  could  not  prove  payment,  because 
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they  have  not  set  it  up  in  their  answer ;  and  so,  of  any  other 
imaginable  defence.  Having  admitted  the  making  of  the  note, 
and  not  having  set  up  any  fact  showing  why  they  ought  not  to 
pay  it,  their  liability  to  pay  it  is  a  legal  conclusion,  from  which 
the  defendants  cannot  escape,  as  they  have  not  prepared  the 
way  by  their  answer,  for  giving  any  defence  in  evidence. 

The  defendants'  counsel  have  requested  permission  to  amend. 
Amendments  are  usually  allowed  in  order  to  promote  the  ends 
of  justice.  In  the  present  case  there  is  no  affidavit  showing 
that  the  defence  was  interposed  in  good  faith ;  and  the  moving 
affidavits  show  a  state  of  facts  entirely  inconsistent  with  any 
defence  whatever ;  and  these  affidavits  are  not  met,  or  attempt- 
ed to  be  met,  with  any  denial  or  explanation.  I  do  not  under- 
stand the  practice  to  be  to  allow  of  relieving  a  defendant  from 
such  a  predicament,  into  which  he  has  voluntarily  brought 
himself. 

The  motion  is  granted,  with  ten  dollars  costs,  and  judgment 
is  ordered  for  the  plaintiff  for  the  amount  of  the  note,  to  be 
assessed  upon  regular  notice  by  the  clerk  of  Monroe  county, 
which  county  is  designated  in  the  complaint  as  the  place  of  trial. 


SUPREME  COURT. 
DOLPH  agt.  WHITE. 

It  seems  that  where  a  demurrer  to  the  entire  complaint  is  sustained,  and  judg- 
ment directed  in  favor  of  the  defendant,  without  leave  to  the  plaintiff  to  amend, 
the  decision  cannot  be  appealed  from  as  an  order ;  the  only  mode  of  review  is, 
by  an  appeal  from  the  judgment  when  perfected. 

But  if  otherwise,  the  defendant  is  not  bound  to  enter  an  order  on  the  decision, 
give  notice  of  it,  and  wait  thirty  days,  to  allow  the  plaintiff  to  appeal,  but  may 
perfect  his  judgment  immediately. 

Notice  of  an  appeal  from  the  decision,  as  an  order,  within  thirty  days  after  entry, 
but  after  judgment,  will  not  render  the  judgment  irregular. 

Ontario  Special  Term,  November,  1852.  The  defendant  de- 
murred to  the  complaint  in  this  action,  and  the  issue  of  law 
thereby  joined  was  tried  by  the  court,  at  a  special  term  in 
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Monroe  county,  in  May,  1852.  Subsequently  the  issue  was 
decided  against  the  plaintiff,  and  early  in  August  the  plaintiff's 
attorney  showed  the  defendant's  attorney  a.  copy  of  the  opinion 
of  the  court,  and  served  him  with  notice  of  an  adjustment  of 
costs  by  the  clerk  of  Wayne  county,  for  the  7th  of  that  month. 
On  that  day  the  attorneys  appeared  before  the  clerk,  when  the 
plaintiff's  attorney  objected  to  the  adjustment,  on  the  ground 
that  he  had  not  been  served  with  a  copy  of  an  order  sustaining 
the  demurrer,  and  that  the  clerk  had  no  authority  to  adjust  costs 
under  an  order ;  and  stated  to  the  plaintiff's  attorney  that  he 
desired  to  have  an  order  entered,  and  that  he  intended  to 
appeal  therefrom.  The  plaintiff's  attorney,  on  the  18th  of 
October,  served  upon  the  defendant's  attorney  a  notice,  that 
the  costs  would  be  adjusted  by  the  clerk  on  the  21st  day  of 
October,  and  on  the  following  day  served  him  with  a  copy  of 
an  order  or  decision  that  the  demurrer  be  sustained,  and  that 
judgment  be  entered  in  favor  of  the  defendant  against  the 
plaintiff,  for  costs,  and  with  a  notice  of  a  judgment  for  $26,28 
costs,  entered  on  the  21st,  in  pursuance  of  said  order  or  decision. 
On  the  27th  of  October,  the  plaintiff's  attorney  served  the 
defendant's  attorney,  and  the  clerk  of  Wayne  county,  with  a 
notice,  stating  that  the  plaintiff  appealed  to  the  general  term 
from  the  "  order  "  entered. 

A  motion  is  now  made  upon  notice,  for  a  rule  or  order  setting 
aside  the  judgment,  or  staying  the  same  for  the  purpose  of  the 
appeal,  with  costs,  or  for  such  other  rule  or  order  as  the  court 
may  deem  proper. 

S.  K.  WILLIAMS,  for  Plaintiff. 
G.  H.  MIDDLETON,  for  Defendant. 

T.  R.  STRONG,  Justice. — I  am  inclined  to  think  that  where 
a  demurrer  to  the  entire  complaint  is  sustained,  and  judgment 
directed  in  favor  of  the  defendant,  without  leave  to  the  plaint- 
iff to  amend,  as  in  this  case,  the  decision,  although  made  or 
placed  in  the  form  of  an  order,  cannot  be  appealed  from  as  an 
order,  and  that  the  only  mode  of  reviewing  it  is  by  an  appeal 
from  the  judgment,  when  perfected.  The  decision,  whatever 
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its  form,  is  not  properly  an  order,  (Code,  section  400,)  but  a 
judgment — the  final  determination  of  the  rights  of  the  parties 
in  the  action.  (Code,  section  245.)  If  so,  the  case  is  not  em- 
braced within  section  349  of  the  Code,  giving  appeals  from 
orders. 

But  if  the  view  presented  be  erroneous,  I  am  of  opinion  that 
the  plaintiff  is  not  entitled  to  any  relief  on  this  motion.  The 
judgment  was  regular.  No  obligation  rested  upon  the  defend- 
ant to  enter  an  order  on  the  decision,  give  notice  of  it,  and 
wait  thirty  days  to  allow  the  plaintiff  to  appeal,  if  he  should 
think  proper  to  do  so.  And  the  notice  of  appeal,  which  has 
been  given,  does  not  render  the  judgment  irregular.  If  an 
appeal  could  be  taken  from  the  decision  as  from  an  order,  as 
an  absolute  right,  within  thirty  days  after  notice  of  the  order, 
of  which  the  plaintiff  could  not  be  deprived  by  entering  a  judg- 
ment, I  see  no  reason  why  the  judgment  may  not  stand  and  the 
appeal  be  prosecuted — the  appeal  operating  as  a  stay  of  pro- 
ceedings. If,  however,  the  aid  of  the  court  is  necessary,  to 
give  effect  to  the  appeal,  as  from  an  order,  then  the  application 
is  to  the  discretion  of  the  court,  and  it  should  not  be  granted, 
when,  in  effect,  it  is  merely  sought  to  avoid  giving  security, 
and  an  exposure  to  costs  beyond  those  of  a  motion.  So  far  as 
a  review  of  the  decision  is  concerned,  it  may  be  had  by  an 
appeal  from  the  judgment. 

The  motion  is  denied  with  seven  dollars  costs. 
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SUPREME  COURT. 

YATES  agt.  BLODGETT. 

• 

Where  a  summons  and  complaint  are  served  on  a  defendant  he  can  not  take 
advantage  of  an  irregularity  in  the  summons,  that  it  does  not  name  the  court 
in  which  the  action  is  brought,  where  the  complaint  contains  such  information. 

Where  an  attorney,  residing  and  practising  in  another  State,  receives  money 
upon  demands  left  with  him  for  collection  in  that  State,  which  he  omits  or 
refuses  to  pay  over,  he  is  liable  to  arrest  here,  in  an  action  brought  to  recover 
such  money 

Jllbany  Special  Term,  February,  1853.  Motion  to  set  aside 
summons,  and  also  an  order  of  arrest.  The  complaint  alleges 
that  in  December,  1847,  the  plaintiff  employed  the  defendant, 
as  an  attorney  at  law,  and  who  was  in  fact  such  attorney,  to 
collect  a  note  against  one  Higby ;  that  in  April,  1849,  the 
defendant  received  the  amount  of  the  note,  but  instead  of  pay- 
ing it  over  to  the  plaintiff,  after  deducting  his  charges,  the 
defendant  had  appropriated  the  money  so  collected  to  his  own 
use.  The  plaintiff  claimed  judgment  for  the  amount  collected, 
with  interest.  The  complaint  was  verified  by  the  usual  affida- 
vit, made  by  the  plaintiff. 

The  defendant,  in  support  of  the  motion,  made  his  affidavit, 
in  which  he  states  that,  since  1844,  he  has  not  been  a  practising 
attorney  of  this  State ;  that  he  did  not  receive  the  note  as  an 
attorney  of  this  State,  nor  had  he  collected  it  as  such  attorney  ; 
that  at  the  time  he  received  the  money  he  resided  in  Wiscon- 
sin, and  the  money  was  received  by  him  in  that  State. 

The  defendant  also  moved  to  set  aside  the  summons  on  the 
ground  that  it  does  not  state  in  what  court  the  action  is  prose- 
cuted. 

W.  D.  WHITE,  for  Plaintiff. 
J.  K.  PORTER,  for  Defendant. 

HARRIS,  J. — By  the  Code  of  1848,  it  was  required  that  a 
copy  of  the  complaint  should  be  served  with  the  summons. 
The  complaint  was  required  to  specify  the  name  of  the  court, 
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and  the  county  of  the  venue.  It  was  not  deemed  necessary 
that  the  same  thing  should  be  repeated  in  the  summons.  Hence 
in  prescribing  the  requisites  of  a  summons,  nothing  is  said 
about  the  court  or  the  venue.  Code  of  1848,  sections  107, 
109,  120. 

By  the  amendment  of  1849,  it  was  declared  that  a  copy  of 
the  complaint  need  not  be  served  with  the  summons,  but,  in 
such  case,  it  was  required  that  the  summons  should  siate  where 
the  complaint  would  be  filed.  Then,  if  the  summons  contained 
nothing  more  than  what  was  prescribed,  the  defendant,  if  he 
would  know  in  what  court  he  had  been  sued,  might  be  obliged  to 
demand  a  copy  of  the  complaint.  If  he  did  this  within  the 
time  limited,  the  plaintiff  was  bound  to  serve  him  with  such 
copy,  and  in  that  he  would  learn  the  name  of  the  court,  and 
the  place  of  trial.  This  was,  undoubtedly,  the  mode  of  pro- 
ceeding intended  by  the  framers  of  the  Code,  and  the  Legisla- 
ture who  adopted  the  amendments. 

But  in  Walker  agt.  Hubbard,  (4  Howard  Pr.  R.  154,)  a 
summons  was  set  aside  on  the  mere  ground  that  it  did  not 
name  the  court  in  which  the  suit  was  brought ;  and  that  too, 
although  a  complaint  had  been  subsequently  served,  in  which 
it  was  conceded,  the  court  was  sufficiently  named.  "  It  seems 
reasonable,"  said  the  learned  judge  by  whom  the  motion  was 
heard,  "  as  well  as  analogous  to  all  former  practice,  that  the 
defendant  should  know  in  what  court  he  is  sued."  With  un- 
dissembled  respect  for  the  learned  judge,  I  must  be  allowed  to 
say  that  the  decision  was  scarcely  warranted  by  the  case.  I 
agree  that  the  defendant  "  should  know  in  what  court  he  is 
sued."  For  this  the  Legislature  had  provided.  If  he  could 
not  find  out  it  was  his  own  fault.  It  was  hardly  allowable  to 
add  another  item  to  the  requisites  of  a  summons,  because  the 
judge  preferred,  what  he  deemed  a  better  mode  of  proceeding. 

Following  the  decision  in  Walker  agt.  Hubbard,  my  brother 
PARKER,  in  James  agt.  Kirkpatrick,  (5  Howard  Pr.  jR.,  241,) 
set  aside  a  judgment  upon  default,  because  no  court  was  men- 
tioned in  the  summons.  "  The  defendant,"  he  says,  "  had  no 
knowledge  whether  he  was  sued  in  this  court,  or  in  the  county 
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court,  or  Mayors'  court."  In  answer  to  this  suggestion  it  is 
enough  to  say,  that  the  Legislature  have  not  required  such 
information  to  be  conve^d  to  the  defendant  by  means  of  the 
summons.  If  he  had  felt  curious  to  know  where  he  was  sued, 
all  he  had  to  do  was,  to  demand  a  copy  of  the  complaint,  and 
then  he  would  be  apprised  before  the  plaintiff  could  proceed 
against  him,  in  what  court  the  suit  was  brought,  and  where  the 
plaintiff  proposed  to  try  his  action. 

In  Dix  agt.  Palmer,  (5  Howard  Pr.  R.,  233,)  Mr.  Justice 
GRIDLEY  also  felt  inclined  to  follow  the  decision  in  Walker 
agt.  Hubbard.  He  was  only  prevented  by  a  notice  of  appear- 
ance which  had  waived  the  irregularity.  The  allusion  in  that 
case  to  the  paternity  of  the  form  of  summons  was  not  entirely 
just.  It  is  true  it  had  been  prepared  by  the  Commissioners, 
but  it  was  in  connexion  with  the  Code  of  1848,  and,  if  the  form 
had  been  rendered  inappropriate  by  the  amendments  of  1849, 
it  was  no  fault  of  the  Commissioners.  Fiat  justitia.  I  am 
still  of  opinion  that  the  form  of  summons  which  has  thus  been 
condemned  is  all  that  the  provisions  of  the  Code,  or  the  neces- 
sity of  the  case  requires.  But  assuming  that  by  these  decisions 
a  new  requisite  has  been  added,  there  can  be  no  reason  for 
extending  its  application  beyond  a  summons  served  without  a 
complaint.  A  defendant  certainly  should  not  be  heard  to 
complain  that  he  is  not  informed  as  to  the  court  in  which  he  is 
sued,  when  he  has  in  his  hands  a  document  in  which  that  infor- 
mation is  distinctly  given. 

The  money  for  which  this  action«is  brought  was  received  by 
the  defendant  as  an  attorney,  and  in  the  course  of  his  employ- 
ment as  such  attorney.  The  action  is  founded,  not  so  much 
upon  a  breach  of  contract,  as  the  violation  of  professional  duty. 
The  defendant's  counsel  insists  that  though  this  be  so,  yet  as 
the  defendant  was  an  attorney  of  another  State,  this  court  should 
not  take  cognizance  of  the  relation  in  which  he  stood  to  the 
plaintiff.  But  I  do  not  understand  that  the  law  under  which 
the  arrest  was  made,  is  to  be  thus  restricted  in  its  application. 
The  obvious  intention  of  the  Legislature  was,  that  any  attorney, 
•whether  of  this,  or  any  other  State,  who  should  withhold  from 


NEW-YORK  PRACTICE  REPORTS. 
Hull,  by  her  next  friend,  agt.  Smith  and  others. 

his  client  money  received  by  him  in  his  official  capacity,  should 
in  an  action  brought  to  recover  such  money,  be  liable  to  arrest. 
The  motion  must,  therefore,  be  denied  with  costs. 


SUPREME   COURT. 
HULL,  by  her  next  friend,  agt,  SMITH  AND  OTHERS. 

An  assignment  for  valuable  consideration  will  not  be  set  aside  for  technical 
error ;  and  where  executed  in  pursuance  of  an  agreement  to  assign,  will  fee 
made  to  conform. 

On  the  30th  July,  1833,  Mrs.  Hull,  the  plaintiff,  and  her 
husband,  executed  a  valid  trust  of  her  real  estate,  and  the  rents, 
issues  and  profits  in  Pennsylvania,  and  vested  the  whole  in  one 
Thomas  Kelly,  as  their  trustee.  Some  years  afterwards,  or  as 
the  complaint  states  it,  in  the  early  part  of  the  year  1840,  Hull, 
the  husband,  formed  a  copartnership  with  Abraham  H.  Smith, 
one  of  the  defendants,  for  the  transaction  of  the  dry  goods  and 
-commission  business,  in  the  city  of  New  York.  During  the 
^existence  of  the  firm,  which  ultimately  became  insolvent,  lia- 
bilities were  incurred  by  it  to  that  of  E.  H.  and  J.  K.  Bradbury, 
amounting  in  the  whole,  with  interest,  on  the  10th  October, 
1842,  when  judgment  was  perfected  in  the  Supreme  Court  for 
the  same,  to  $7,111,38.  Of  this  latter  fact,  however,  the  per- 
fection of  judgment,  Mrs.  Hull  and  her  counsel  appeared  to 
have  been  ignorant,  and  consequently,  when  negociations  were 
afterwards  commenced  by  them,  for  the  purchase  of  the  claims 
in  question,  those  negociations  were  conducted  under  the  mis- 
taken impression  that  such  claims  were  still  subsisting  in  the 
form  of  bills,  notes,  c^c.,  and  it  was  in  that  form  and  not  as  in 
judgment,  that  they  were  subsequently  treated  and  described  in 
the  assignment  from  Mr.  Bradbury  to  Mrs.  Hull.  There  was, 
in  addition  to  this,  another  defect  in  the  assignment.  Instead 
of  being  made  to  a  trustee  for  Mrs.  Hull's  "  separate  use,"  it 
was  made  to  a  trustee  "  to  and  for  the  use  of  the  separate  estate 
VOL.  VIII.  36 
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of  Mrs.  Hull  " — a  defect  to  which  some  allusion  is  contained 
in  the  opinion  of  the  court,  but  which  from  the  papers  in  the 
case,  does  not  appear  to  have  been  rendered  a  point  of  objec- 
tion by  the  counsel  for  the  defence. 

Under  these  circumstances  and  after  some  time  had  elapsed 
from  the  making  of  the  assignment,  Mrs.  Hull,  by  herself  or 
by  her  attorney,  (Kelly,  the  trustee,  having  died,)  began  to 
take  measures  for  the  recovery  of  the  claims  which  had  been 
thus  transferred  to  her,  and  to  that  end  applied  to  the  defend- 
ant, Smith,  for  payment  of  the  same.  Smith,  however  declined 
payment,  alleging  as  the  reason  of  such  declinature,  substan- 
tially the  foregoing  facts.  Application  was  also  made  to  Mr. 
Bradbury  for  a  more  formal  assignment,  which  was  also  refused, 
and  hence  the  action. 

The  allegations  of  the  complaint  accord. 

The  defendant  Abraham  H.  Smith,  who  seems  to  have  been 
the  only  defendant  who  appeared  to  the  action,  demurred  on 
the  following  grounds : 

1st.  That  several  causes  of  action  are  improperly  united  in 
the  complaint. 

2d.  All  the  several  causes  of  action  stated  in  the  complaint 
do  not  affect  all  the  parties  to  the  action. 

3d.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  belonging  to  the  plaintiff  against  the 
defendant. 

4th.  That  the  defendant  is  not  a  necessary  party  to  a  com- 
plete determination  or  settlement  of  the  questions  involved  in 
the  complaint  between  the  plaintiff  and  the  defendants,  Edward 
H.  Bradbury  and  John  K.  Bradbury. 

5th.  That  the  defendant  is  not  a  necessary  party  to  a  com- 
plete determination  or  settlement  of  the  questions  involved  in 
the  complaint,  between  the  plaintiff  and  the  defendant  John 
Fallon. 

6th.  That  the  complaint  does  not  show  or  state  any  cause 
of  action  existing  in,  or  belonging  to  the  plaintiff  against  the 
defendant. 


NEW-YORK  PRACTICE  REPORTS.  283 

Hull,  by  her  next  friend,  agt.  Smith  and  others. 

Tth.  That  this  court  has  no  jurisdiction  of  the  cause  of  action 
set  forth  in  the  complaint  against  the  defendant  John  Fallen. 

For  demurrer,  the  counsel  for  the  plaintiff  submitted  the 
following  brief : 

The  act  of  1848,  (see  laws  of  1848,  p.  30T,  ch.  200,)  was 
designed  to  give  married  women  the  exclusive  control  of  their 
separate  property.  It  authorizes  them  to  hold  to  their  "  sole 
and  separate  use,"  as  if  single  females,  "  all  the  property 
which  they  might  thereafter  receive  by  gift,  grant,  devise, 
or  bequest." 

The  second  section  provided,  however,  for  property  then 
held  by  "  any  female  now  (then)  married,"  and  provided  that 
any  such  property,  whether  real  or  personal  u  shall  (should) 
not  be  subject  to  the  disposal  of  her  husband,  but  shall  be  hei 
sole  and  separate  property  as  if  she  were  a  single  female,  except 
so  far  as  the  same  may  be  liable  for  the  debts  of  her  husband 
heretofore  contracted."  (Vide  White  agt.  White,  4  How. 
102.)  This,  however,  did  not  divest  curtesy  or  any  vested 
right.  In  1849,  (see  Session  Laws,  p.  528,)  the  Legislature 
amended  the  3d  section  of  the  act  of  1848,  but  left  the  2d  sec- 
tion as  it  was.  The  third  section  relates  exclusively  to  pro- 
perty to  be  acquired,  and  declares  that  she  may  "  hold  to  her 
sole  and  separate  use,  and  convey  and  devise  real  and  personal 
property,"  in  the  same  manner  and  with  the  like  effect  as  if 
she  were  unmarried. 

The  question  is  whether  Mrs.  Hull  is,  under  either  statute, 
entitled  to  sue  for  this  judgment  as  her  own  personal  estate? 
On  the  30th  July,  1833,  she  and  her  husband  created  a  valid 
trust  of  her  real  estate,  rents,  issues  and  profits,  in  Pennsylva- 
nia, and  vested  the  whole  in  Thomas  Kelly,  as  their  trustee. 
Mr.  Kelly  is  dead.  In  May,  1846,  Mrs.  Hull  executed  an 
appointment  and  letter  of  attorney  in  favor  of  J.  K.  Bradbury, 
to  the  extent  of  $2,500.  Under  this  execution  of  the  power 
of  appointment,  Mr.  Bradbury  petitioned  the  Court  of  Common 
Pleas  of  the  city  of  Philadelphia,  for  the  appointment  of  a  new 
trustee,  and  Mr.  Fallen  was  appointed  in  the  place  and  stead: 
of  the  deceased  Mr.  Kelly. 
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And  the  ground  to  be  suggested  for  the  jurisdiction  is,  that 
it  will  prevent  a  multiplicity  of  suits.  Mayor  of  Brooklyn  &c. 
agt.  Messerole,  (26  Wen.,  132.) 

A  defendant  in  the  Court  of  Chancery  could  not  object  that 
another  defendant  having  no  interest  in  the  subject  matter  of 
the  suit,  is  improperly  made  a  party ;  Cheny  agt.  Monroe,  (2d 
Barbour's  Ch.  Rep.,  618,  619,)  and  that  is  still  the  rule  under 
the  Code. 

By  section  118,  under  the  Code,  all  the  parties  who  claim 
an  interest  in  the  matter  may  be  made  defendants.  (Section  119. 
See  also  Story's  Eg.  Pleadings,  section  153.) 

ROOSEVELT,  J. — The  pleadings  admit  that  Mrs.  Hull,  with 
her  own  separate  funds,  purchased  all  the  claims  and  demands 
of  E.  H.  and  J.  K.  Bradbury,  against  the  firm  of  Hull  &  Smith, 
and  that  the  agreement  was,  that  they  should  be  assigned  to 
her  by  a  proper  instrument  in  law  to  effect  that  purpose. 

The  assignment  was  accordingly  executed,  and  the  consider- 
ation ($2,500)  paid. 

There  are  some  formal  defects  in  the  instrument — real  or 
only  apparent — one  is  that  the  draftsman,  not  knowing  that  the 
demands  were  in  judgment,  described  them  as  notes  and  bills  j 
the  other,  that  not  being  a  very  technical  lawyer,  instead  of 
making  the  assignment  to  a  trustee  to  hold  for  her,  Mrs.  Hull's 
separate  use,  he  made  it  "  to  and  for  the  use  of  her  separate 
estate." 

A  full  and  valuable  consideration  having  been  paid  and 
accepted,  she  is  entitled,  if  necessary,  to  have  the  instrument 
reformed,  or  which  in  effect  is  the  same  thing,  it  being  a  case 
of  mere  personal  property,  to  have  the  instrument  treated  as  if 
it  were  reformed  and  made  conformable  to  the  agreement. 

She  now  asks  to  have  the  benefit  of  her  purchase  ;  the  action 
is  in  one  view  an  action  on  the  judgment. 

The  obligation  of  the  defendant,  Smith,  to  pay  that  judg- 
ment, and  to  pay  it  to  Mrs.  Hull,  is  the  cause  of  action,  and 
there  is  no  other  cause  of  action.  Other  persons  are  made 
defendants,  not  to  assert  other  causes  of  action,  but  for  the 
protection  of  Smith  against  any  technical  claims  founded  on 
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informalities  which  they  might  set  up.  He  certainly  has  no 
right  to  complain  that  they  are  brought  into  court — had  they 
been  omitted  some  color  would  have  existed  for  objection  on 
his  part,  not  indeed  for  excess,  but  for  defect  of  parties. 

a  Any  person  may  be  made  a  defendant  who  has,  or  claims 
an  interest  in  the  controversy  adverse  to  the  plaintiff,  or  who  is 
a  necessary  party  to  a  complete  determination  or  settlement  of 
the  question  involved  therein."  Code,  section  118. 

Judgment  must  be  entered  declaring  the  rights  of  the  plain- 
tiff as  above  explained — enjoining  the  defendant,  Bradbury, 
from  intermeddling  with  the  judgment  entered  on  the  assigned 
demands,  and  requiring  the  defendant  Smith  to  pay  the  plain- 
tiff for  her  sole  and  separate  use,  the  amount  of  the  said  judg- 
ment and  interest,  and  also  the  costs  of  this  suit. 

NOTE. — It  is  perhaps  proper  to  state,  that  the  assignment  in  question  was  exe- 
cuted by  John  K.  Bradbury,  the  firm  of  the  Bradburys  being  at  the  time  dissolved, 
and  he  having  acquired  the  sole  and  exclusive  ownership  of  the  claims  against 
Smith  and 
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•jf     .xT  Where  in  an  answer  one  of  several  statements  of  defence  is  stricken  out  by  the 
^^      \^        special  term  as  irrelevant — not  being  a  bar  to  the  action — and  the  defendant 
appeals  to  the  general  term ;  the  plaintiff  can  not  proceed  and  try  the  cause  at 
the  circuit  upon  the  remaining  issues  of  fact,  pending  the  appeal. 

Ontario  Special  Term,  May,  1853.  The  complaint  in  this 
action  is  for  alleged  violations  of  the  provisions  of  title  9, 
chap.  20,  part  1,  of  the  Revised  Statutes,  entitled  "of  excise, 
and  the  regulation  of  taverns  and  groceries." 

The  answer  set  up  six  different  defences,  or  statements  of 
defence.  The  second  statement  of  defence  was,  on  motion, 
stricken  out  as  irrelevant,  at  the  Special  Term  held  in  Monroe 
county  on  the  first  Monday  of  April  last ;  on  the  next  day  after 
the  order  for  striking  out  was  entered,  the  plaintiffs  noticed  the 
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action  for  trial  at  the  circuit  to  be  held  in  the  county  of  Yates, 
On  the  third  Monday  of  April  aforesaid ;  and  on  the  same  day 
of  the  service  of  such  notice  of  trial,  the  defendant  appealed  to 
the  general  term  from  the  order  of  the  special  term,  striking 
out  the  second  statement  of  defence.  At  the  Yates  circuit  held 
on  the  third  Monday  of  April,  as  aforesaid,  the  plaintiffs  tried 
the  action  and  obtained  a  verdict  for  $125,  no  one  appearing 
on  the  part  of  the  defendant.  The  appeal  is  still  depending, 
no  general  term  having  been  held  at  which  it  could  be  heard. 

A  motion  is  made  on  behalf  of  the  defendant  to  set  aside  the 
verdict  and  all  subsequent  proceedings  for  irregularity. 

J.  S.  GLOVER,  for  Defendant. 
D.  B.  PROSSER,  for  Plaintiffs. 

WELLES,  J. — I  am  entirely  satisfied  that  the  plaintiffs  were 
irregular  in  going  to  trial  while  the  appeal  in  question  was 
pending  and  undetermined.  The  order  was  clearly  appealable. 
It  involved  the  question  whether  certain  matters,  put  forth  by 
the  defendant  in  the  form  of  an  answer  to  the  complaint,  was 
a  good  bar  to  the  action.  The  special  term  held  them  irrele- 
vant, and  struck  them  out  as  such.  It  was  the  right  of  the 
defendant  to  have  the  judgment  of  the  general  term  on  this 
question,  before  going  to  trial  upon  the  other  issues  of  fact 
made  by  the  answer.  I  am  asked  to  look  into  the  pleadings 
to  see  that  the  matters  stricken  out  are  entirely  immaterial,  and 
do  not  involve  the  merits  of  the  action.  I  cannot  perceive  that 
my  judgment  upon  the  merits  of  the  answer  stricken  out  is  of 
any  consequence.  Suppose  I  should  agree  with  the  special 
term  that  the  matter  was  irrelevant,  and  tendered  a  totally  im- 
material issue  1  It  would  then  be  only  the  concurrence  of  two 
special  terms  in  the  same  judgment.  The  right  of  the  defend- 
ant to  the  judgment  of  the  general  term  would  still  remain. 

This  is  not  the  case  of  an  issue  of  law  and  an  issue  of  fact 
in  the  same  action,  where,  under  the  former  practice,  the 
plaintiff  had  his  election  which  to  try  first ;  (Gr.  Pr.  2d  ed. 
760,)  and  where,  under  the  Code,  the  issue  of  law  must  be  first 
tried,  unless  the  court  otherwise  order.  (Code,  §  251.)  It  is 
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more  like  the  case  of  several  pleas  to  the  declaration,  one  of 
which  forms  an  issue,  and  upon  others  no  issue  is  yet  joined, 
either  of  law  or  fact.  No  practice  that  I  have  ever  been  ac- 
quainted with,  would  allow  the  plaintiff  to  go  to  trial  in  the 
case  mentioned,  upon  the  issue  formed,  while  upon  other  pleas 
interposed  the  parties  had  not  come  to  an  issue  of  any  kind. 
The  policy  was,  that  all  the  issues  of  fact  should  be  tried  by 
one  jury;  and  until  the  parties  had  got  through  with  their 
allegations,  it  could  not  be  known  whether  the  issues  which 
remained  to  be  joined,  would  be  of  fact  or  of  law.  If  they 
should  turn  out  to  be  issues  of  fact,  another  trial  by  jury  would 
become  necessary.  The  same  rules  should,  I  think,  be  applied 
to  the  practice  in  actions  under  the  Code. 

In  the  present  case,  the  plaintiffs  have  not  raised  an  issue  of 
law  upon  the  answer  in  question,  but  have  procured  it  to  be 
stricken  out  upon  a  summary  application.  The  appeal  opens 
the  question  whether  the  answer  shall  stand,  which  question 
must  remain  open  until  the  general  term  decides  it.  Suppose 
the  order  appealed  from  should  be  reversed,  there  would  be 
then  standing  in  the  same  action  a  verdict  on  a  portion  of  the 
issues  of  fact,  and  the  other  portion  yet  to  be  tried. 

I  think  the  motion  of  the  defendant  should  be  granted  with 
ten  dollars  costs. 

Ordered  accordingly. 

NOTE. — The  above  decision  was  affirmed,  on  appeal  to  the  general  term  at 
Auburn,  in  June,  1853,  and  for  the  reasons  stated  m  the  foregoing  opinion. 
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SUPREME  COURT. 

THE  PEOPLE  ex  rel.  CHARLES  TRAINER,  appellants,  agt.  ROSE: 
COOPER,  respondent. 

The  Supreme  Court  have  the  power  of  awarding  a  writ  of  Habeas  Corpus  at  a 
special  term.  (As  was  formerly  held  under  the  old  system,  see  ex  parte 
Beatly,  12  Wend.  229.)  And  also  at  Chambers.  This  power  is  given  by 
the  common  law,  independent  of  the  statute. 

A  justice  of  this  court  can,  at  Chambers,  award  a  writ  of  Habeas  Corpus  that 
shall  run  into  any  part  of  the  State.  The  justices  have  the  same  unrestricted 
jurisdiction  as  they  possessed  under  the  previously  existing  statutes.  ( See 
People  agt.  Hanna,  3  How.  Pr.  R.  39.) 

It  seems,  that  a  Justice  of  the  Superior  Court  in  the  city  of  New  York  is  not 
clothed  with  the  general  equity  powers,  necessary  to  make  a  final  disposition 
of  the  care  and  custody  of  children,  brought  before  him  on  Habeas  Corpus. 
And  where  such  a  case  may  have  been  brought  before  that  court  or  a  justice 
thereof,  and  preliminarily  passed  upon,  such  adjudication  can  be  no  bar  to 
final  action  by  the  Supreme  Court,  a  competent  tribunal,  in  settling  the  ques- 
tions in  controversy. 

A  statute  of  Alabama  forbidding  slaves  to  marry,  does  not  render  the  marriage 
of  a  slave  void;  where  it  is  solemnized  by  words  de  presenti  (by  a  minister,} 
and  is  followed  by  cohabitation  of  the  parties.  It  is  good  as  a  marriage  at 
common  law. 

The  father,  (whether  black  or  white)  is  by  law  entitled,  over  all  others,  to  the 
custody,  care,  and  control  of  his  child  of  tender  years.  If  the  child  is  illegiti- 
mate of  the  father,  he  is  still  entitled  to  its  custody  over  every  other  person, 
except  the  mother 

The  detention  of  a  child  of  tender  years  amounts  to  legal  restraint,  where  the 
individual  having  it  in  'custody,  without  the  exercise  of  force  or  coercion, 
interferes  by  influence  over  the  affections  of  the  child,  or  studiously  guards  and 
keeps  it  beyond  the  reach  of  the  father,  or  endeavors  to  maintain  a  determi- 
nation in  the  child  not  to  go  to  its  father,  and  to  repel  all  attempts  on  his  part 
to  obtain  possession  of  the  child  against  her  will. 

Where  a  child  nine  years  of  age,  held  under  improper  restraint,  from  the  custody 
and  possession  of  the  father,  on  proceedings  by  Habeas  Corpus,  held,  that  it 
was  the  duty  of  the  Court,  not  only  to  remove  the  restraint,  but  to  render  a 
judgment  which  should  dispose  of  the  custody  of  the  child  and  conclude  the 
controversy. 

It  seems  that  in  cases  of  adults  held  under  improper  restraint,  it  is  proper  for 
the  Court  merely  to  remove  the  restraint.  As  they  are  supposed  to  have  wis- 
dom and  discretion  sufficient  to  take  care  and  choose  for  themselves. 
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Brooklyn  Special  Term,  May,  1853. 

E.  D.  CULVER,  for  Relator. 
JAS.  T.  BRADY,  for  Respondent. 

BARCULO,  Justice. — The  case  comes  before  the  court  on  the 
return  of  the  respondent  to  a  writ  of  Habeas  Corpus,  sued  out 
by  the  relator  to  obtain  the  custody  of  his  infant  child.  Upon 
its  merits,  when  divested  of  those  extraneous  circumstances 
which  have  given  an  unnatural  interest  and  notoriety  to  the 
matter,  it  is  very  plain  and  simple.  But  several  nice  and 
highly  important  legal  questions  have  been  presented  and 
argued  by  the  learned  counsel,  which  it  will  be  proper  first  to 
consider. 

I.  It  is  contended  by  the  counsel  for  the  respondent  that  the 
power  of  awarding  a  writ  of  Habeas  Corpus  by  this  court,  can 
be  exercised  only  at  a  general  term.     Reliance  is  had  upon  the 
statute  which  requires  the  application  to  be  made,  "  1st.  To  the 
Supreme  Court,  during  its  sitting ;  or  2d.  During  any  term  or 
vacation  of  the  Supreme  Court,  to  the  Chancellor  or  any  one 
of  the  justices  of  the  Supreme  Court,  or  any  officer  who  may 
be  authorized  to  perform  the  duties  of  a  justice  of  the  Supreme 
Court,  at  Chambers,  being  or  residing  within  the  county  where 
the  prisoner  is  detained."     This  precise  question  came  before 
the  court  under  our  former  system,  when  special  terms  were 
held  for  the  transaction  of  certain  non-enumerated  business; 
and  Chief  Justice  SAVAGE  expressly  decided  that  the  writ  could 
be  issued  by  the  court  at  special  term.     Ex  parte  Beatkyr  (12 
Wen.  229.)     It  is  hardly  necessary  to  add,  that  under  our 
present  system,  much  greater  powers  are  given  to  the  special 
terms ;  for  we  possess  not  only  the  general  powers  of  the  old 
Supreme  Court,  but  also  the  entire  powers  of  the  former  Court 
of  Chancery,  either  of  which  courts  had,  without  the  aid  of 
any  statute,  at  the  common  law,  jurisdiction  over  Habeas  Corpus. 

II.  Again  it  is  insisted  that  a  single  justice,  sitting  in  Kings 
county,  has  no  authority  to  send  the  writ  into  the  city  of  New 
York.     This  argument  is  based  upon  the  supposition,  that  the 
writ  was  issued  by  the  justice,  and  not  by  the  court,  which  is 

VOL.  VIII.  37 
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unfounded  in  fact.  But  if  the  fact  were  as  supposed,  the  argu- 
ment would  nevertheless  be  fallacious.  For  a  justice  of  this 
court  can,  at  Chambers,  award  a  writ  of  Habeas  Corpus  that  shall 
run  into  any  part  of  the  State.  This  point  was  before  Justice 
HARRIS,  in  The  People  agt.  Samuel  Hanna,  (3  How.  Pr.  Rep. 
39.)  He  there  held  that  the  limitation  contained  in  the  words 
u  being  or  residing  within  the  county"  in  the  statute  above 
cited,  which  is  relied  on  by  the  counsel,  applied  to  the  last 
preceding  class  of  officers,  "  authorized  to  perform  the  duties 
of  a  justice  of  the  Supreme  Court ;"  leaving  to  the  justices  of 
the  Supreme  Court  the  same  unrestricted  jurisdiction  as  they 
possessed  under  the  previously  existing  statutes.  In  that  case 
a  writ  was  allowed  by  Judge  HARRIS,  sitting  in  Albany,  to 
bring  up  a  person  detained  in  Columbia  county.  So  also  in 
The  People  agt.  Woodruff,  (3  How.  Pr.  Rep.  32,)  Justice 
WILLARD  allowed  a  writ  at  his  Chambers  at  Saratoga  Springs, 
returnable  before  the  county  judge  of  Washington,  to  bring  up 
a  prisoner  in  the  latter  county.  So  in  the  familiar  case  of  The 
People  agt.  Mercein,  (8  Paige,  55,)  the  Chancellor  sitting  at 
Saratoga  Springs,  brought  before  him  a  child  from  the  city 
of  New  York.  It  may  be  added  that  these  decisions  are  in 
entire  conformity  to  the  general  practice  of  the  Judges  of  this 
court. 

III.  It  is  contended  that  the  matter  is  res  adjudicata — the 
same  question  having  recently  been  heard  before  Judge  DUER, 
of  the  Superior  Court,  city  of  New  York.  Two  answers  may 
be  given  to  this  proposition.  First.  The  case  does  not  stand 
upon  the  same  state  of  facts ;  for  the  relator  has  given  evidence 
of  restraint  having  been  exercised  since  the  former  proceeding. 
Secondly.  That  learned  and  accomplished  judge  doubted  his 
authority  to  make  an  order  disposing  of  the  custody  of  the  child. 
That  doubt  probably  controlled  his  decision,  and  may  have 
been  well  founded  as  applied  to  the  judge  of  a  court  of  limited 
jurisdiction,  and  clothed  with  no  general  equity  powers.  Upon 
this  point  I  quote  from  the  opinion  of  Judge  DUER  the  follow- 
ing :  "  I  entirely  concur  with  the  learned  counsel  for  the 
respondent,  that  I  am  not  sitting  here  as  a  judge  in  equity 
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clothed  with  those  large  discretionary  powers  in  relation  to  the 
disposition  and  custody  of  infants,  which  the  Lord  Chancellor 
in  England,  as  the  representative  of  the  Sovereign,  is  compe- 
tent, and  has  long  since  been  accustomed  to  exercise.  Powers 
just  as  extensive,  I  doubt  not,  were  vested  in  our  late  Court 
of  Chancery,  and  if  so,  by  force  of  the  new  constitution,  have 
been  transferred  to,  and  are  now  vested  in  the  Supreme  Court 
of  the  State.  But  they  do  not  belong  to  me  either  as  a  Supreme 
Court  commissioner,  or  as  a  judge  of  the  Superior  Court.  I 
cannot,  therefore,  exercise  the  discretion  which  they  confer, 
even  could  I  be  justified  in  acting  at  the  same  time,  and  in  the 
same  proceeding,  in  a  double  capacity.  The  Supreme  Court, 
as  succeeding  to  the  entire  jurisdiction  of  the  Chancellor,  is 
the  general  guardian  of  infants,  and  as  such  has  an  exclusive 
right  to  determine  all  questions  in  relation  to  their  disposition 
and  custody,  except  where  those  questions  properly  arise  in  an 
action  between  husband  and  wife,  for  an  absolute  or  limited 
divorce." 

It  will  thus  be  seen  that  the  learned  judge  concedes  to  this 
court  the  powers  which  he  did  not  deem  himself  to  possess, 
and  which  are  now  invoked  and  necessary  to  afford  the  relief 
prayed  for.  The  argument  of  res  adjudicata,  therefore  falls  to 
the  ground.  For  it  would  be  idle  to  talk  of  a  previous  adjudi- 
cation being  a  bar,  when  the  former  tribunal  had  no  right  to 
adjudicate  the  point  in  controversy.  It  will  also  be  seen  that 
we  in  no  manner  conflict  with  the  decision  of  Judge  DUER. 
This  court,  being  clothed  with  full  legal  and  equitable  powers, 
entertains  no  doubt  of  its  authority  to  make  a  final  disposition 
of  this  matter. 

IV.  We  will  now  proceed  to  examine  the  case  upon  its 
merits.  Charles  Trainer,  the  relator,  claims  that  Jane  Trainer, 
an  infant,  nine  years  of  age,  is  his  legitimate  child ;  and  that 
the  respondent,  without  authority,  detains  her  at  a  house  of  ill 
fame,  No.  101  Mercer  street,  in  the  city  of  New  York.  The 
respondent  admits  that  the  relator  is  the  father  of  Jane,  but 
denies  that  he  was  lawfully  married  to  her  mother,  the  latter 
being  a  slave ;  and  denies  that  the  child  is  under  any  restraint ; 
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and  avers  that  she  voluntarily  remains  with  the  respondent. 
These  are  the  substantial  facts  upon  which  the  decision  de- 
pends ;  although  numerous  irrelevant  matters  have  been  brought 
into  the  case,  and  quite  an  unnecessary  amount  of  ill-feeling 
excited  and  displayed.  These  matters  relate  to  the  fact,  that 
Jane  was  born  a  slave  belonging  to  the  respondent — that  she 
was  made  free  by  respondent  moving  into  the  State  of  Ohio 
before  she  came  to  New  York,  and  that  the  relator  is,  and 
always  has  been,  a  free  black  man. 

It  is  hardly  necessary  to  remind  the  parties  and  their  counsel, 
that,  upon  a  question  of  this  kind,  the  law,  in  this  State,  recog- 
nizes no  distinction  of  color  or  race  ;  and  that  all  fathers,  what- 
ever may  be  their  standing  in  society,  have  precisely  the  same 
legal  authority  and  control  over  their  children.  The  relator 
stands  before  the  court,  simply  as  a  man,  prosecuting  his  pater- 
nal rights ;  while  the  respondent  appears  as  a  woman  having 
no  claim  upon  the  child  by  argument  or  consanguinity,  but 
only  through  the  affections.  It  is  wholly  unnecessary  therefore 
to  enquire  into  the  complexion  of  the  one,  or  the  reputation  of 
the  other.  If  she  were  the  most  exalted  lady  in  the  land,  and 
he,  the  most  humble  of  its  inhabitants,  their  rights,  in  the  eye 
of  the  law,  and  their  consideration  in  the  view  of  this  court, 
would  be  the  same. 

In  regard  to  the  legitimacy  of  the  child,  I  have  been  some- 
what embarrassed,  because  there  is  no  direct  evidence  of  the 
fact  except  the  testimony  of  the  relator  himself.  For  although 
such  testimony  has  been  usually  admitted,  I  am  not  quite  sure 
that  it  stands  upon  any  solid  foundation.  In  the  view,  how- 
ever, which  I  take  of  the  case,  the  legitimacy  of  the  child  is 
not  a  fact  of  vital  importance. 

The  relator  swears  that  he  was  married  in  Mobile,  by  a  black 
Methodist  preacher,  his  wife  being  a  slave,  and  both  members 
of  that  denomination.  Upon  this  it  is  claimed  by  respondent's 
counsel,  that  the  marriage  is  void,  by  reason  of  a  statute  of  the 
State  of  Alabama,  forbidding  slaves  to  marry.  Whether  it  be 
true,  as  the  argument  tends  to  show,  that  all  the  slaves  in  that 
State  are  illegitimate,  it  is  not  necessary  more  particularly  to 
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enquire.  It  is  sufficient  for  us  that  the  marriage  being  by 
words  de  present^  and  followed  by  cohabitation,  is  good,  as  a 
marriage  at  common  law. 

Assuming,  then,  that  the  child  is  legitimate,  how  stands  the 
question  between  the  father  and  the  respondent,  as  to  its  cus- 
tody 1  To  this  question  but  one  answer  can  be  given.  That 
the  father  has  a  title  superior  to  any  stranger,  is  not  less  the 
doctrine  of  the  authorities,  than  it  is  a  principle  of  human 
nature;  The  father's  rights  are  paramount  even  to  the  mother's, 
until  he  forfeits  his  claim  by  misconduct  or  ill-usage.  People 
ex  rel  Nickerson,  (19  Wen.  16.)  He  is  bound  to  support  and 
maintain  it.  He  is  therefore,  "the  natural  guardian  and  en- 
titled to  its  custody,  care  and  education."  He  has  the  natural 
right  to  bring  it  up  in  his  own  faith,  and  give  it  such  instruc- 
tions and  discipline  as  he  may  deem  best  for  its  present 
and  future  welfare.  In  the  language  of  Judge  BRONSON,  in 
Mercien  agt.  the  People,  (25  Wen.  72,)  "  the  law  regards  him 
as  the  head  of  the  family  ;  obliges  him  to  provide  for  its  wants ; 
and  commits  the  children  to  his  charge,  in  preference  to  the 
claims  of  the  mother  or  any  other  person." 

Even  if  we  lay  aside  the  relator's  testimony,  and  adopt  as 
true  the  statement  in  the  return,  that  Jane  is  his  illegitimate 
child ;  still  his  claim  would  be  superior  to  that  of  the  respond- 
ent, or  any  other  stranger,  although  inferior  to  that  of  the 
mother.  (1  Clarke  Ch.  Rep.) 

In  every  aspect,  therefore,  in  which  this  case  can  be  viewed, 
we  are  compelled  to  admit  that  the  father's  right  to  the  posses- 
sion of  the  child,  is  superior  to  that  of  the  respondent.  And  I 
may  be  pardoned  for  saying,  that  if  he  moved  in  the  higher 
walks  of  life — if  he  were  a  white  man  of  standing  and  influence 
in  the  community,  the  truth  of  this  proposition  would  be  uni- 
versally acknowledged ;  and  any  tribunal  that,  having  authority, 
should  hesitate  to  afford  him  relief,  would  subject  itself  to  just 
reproach.  The  public  voice,  as  well  as  common  sense,  would 
declare,  that  if  our  courts  permit  children  of  such  an  age  to 
leave  their  parents  and  take  up  their  abode  as  they  please, 
a  most  valuable  social  relation  would  be  subverted,  and  the 
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foundations  of  domestic  peace  and  enjoyment  broken  up  and 
destroyed. 

V.  Again  it  is  insisted,  that  there  is  no  restraint,  because 
the  child  remains  with  the  respondent  of  her  own  free  will. 
This  brings  up  the  important  enquiry  what  is  legal  restrain^  as 
applied  to  an  infant  of  this  tender  age  1  The  position  of  the 
counsel  would  undoubtedly  hold  true  of  an  adult,  who,  when 
delivered  from  the  detention,  becomes  his  own  master,  and  is 
presumed  to  know  where  to  go,  and  how  to  take  care  of  him- 
self; but  it  is  by  no  means  true  of  a  young,  ignorant  child.  In 
such  cases  there  may  be  legal  restraint,  without  the  exercise 
of  any  force  or  coercion.  It  is  enough  that  the  accused  inter- 
feres to  prevent  the  father  from  forcibly  taking  possession  of 
the  child.  The  person  having  the  custody  of  such  an  infant, 
without  any  claim  of  right,  is  bound  to  deliver  it  over  into  the 
hands  of  the  father,  whenever  he  presents  himself  to  receive 
it ;  and  is  not  permitted  to  retain  possession  of  it,  under  the 
pretence,  however  true  it  may  be,  that  the  child  desires  to  re- 
main. Thus,  if  a  child  go  to  a  neighbor's  house  and  conclude 
to  abide  there  ;  when  the  father  demands  it  of  that  neighbor,  it 
is  not  sufficient  for  the  latter  to  say  to  him,  "  you  may  come  in 
and  persuade  it  to  go  home,  and  if  you  succeed  in  gaining  its 
consent  you  may  take  it,  but  you  shall  not  compel  it  to  go." 
He  is  bound  to  permit  the  father  to  exercise  his  parental  au- 
thority of  coercion ;  and  if  he  prevents  that,  he  is  guilty  of 
restraint,  within  the  fair  meaning  of  the  term.  Any  other  rule 
would  work  monstrous  evils.  Hundreds  of  children  could  be 
taken  from  their  parents  by  the  childish  affection  which  they 
bear  towards  their  nurses.  In  Mercein  agt.  the  People,  (25  Wen. 
80,)  BRONSON,  Justice,  observes :  "  The  question  here  is  not 
whether  the  child  is  actually  suffering  under  duress  of  imprison- 
ment ;  but  whether  there  is  that  kind  of  restraint  which  defeats 
the  rights  of  the  father.  The  respondent,  having  the  child 
under  his  roof,  positively  forbids  the  father  to  enter  the  house, 
except  upon  terms  which  a  proper  self-respect  made  inadmissi- 
ble ;  but,  if  he  could  submit  to  the  terms,  he  only  had  a  license 
to  enter  the  house — 'to  see  Mary,' — not  for  the  purpose  of 
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taking  her  under  his  care  and  protection.  It  is  impossible  to 
deny  that  this  is  such  a  restraint  as  defeats  the  right  of  the 
father,  and  lays  the  proper  foundation  for  asking  redress  by 
habeas  corpus." 

In  the  case  before  us,  it  is  clear,  that  the  child  is  studiously 
guarded  and  kept  beyond  the  reach  of  the  father.  The  most 
that  is  pretended  is,  in  the  language  of  the  return,  that  "  she 
has  enjoyed  and  so  far  as  the  respondent  is  concerned,  shall 
enjoy,  entire  and  undisturbed  liberty  to  go  where  she  pleases." 
In  other  words,  and  this  fact  is  sustained  by  the  proof,  she  is 
prepared  and  resolved,  knowing  the  child's  partiality  for  her- 
self, to  maintain  Jane  in  her  determination  not  to  go  to  her 
father,  and  to  repel  all  attempts  on  his  part  to  obtain  possession 
of  the  child  against  her  will.  We  have  no  hesitation  in  deter- 
mining that  the  conduct  of  the  respondent  amounts  in  law  to 
restraint. 

VI.  Having  arrived  at  the  conclusion  that  the  relator  is 
legally  entitled  to  the  care  and  custody  of  his  daughter,  and 
that  she  is  held  under  improper  restraint  by  the  respondent,  the 
only  remaining  inquiry  is,  as  to  the  remedy. 

The  former  demands  a  delivery ;  while  the  latter  insists  that 
the  powers  of  the  court  are  exhausted,  when  we  shall  have  re- 
moved the  restraint  and  set  the  child  free.  The  one  claims 
that  some  results  should  follow  the  decision,  the  other  proposes 
to  return  in  statu  quo  ante  bellum. 

It  has  already  been  substantially  admitted  that,  in  regard  to 
adults  delivered  by  the  statute  writ,  the  proposition  of  the 
respondent's  counsel  is  tenable ;  and  that  it  was  properly  so 
held  by  Judge  DUER,  sitting  as  a  commissioner  under  the 
statute,  is  not  controverted.  But  that  it  is  correct  as  applied  to 
a  case  in  this  court,  of  ample  jurisdiction  independent  of  the 
habeas  corpus  act,  is  most  confidently  denied. 

We  are  aware  that  some  of  the  cases  speak  of  children  exer- 
cising their  own  choice  and  discretion.  This  may  be  well 
enough,  when  we  are  assured  that  they  possess  what  may 
fairly  be  called  discretion.  Whether  this  can  even  be  predica- 
ted of  children  under  fourteen  years  of  age,  in  whom  the  law,  in 
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numerous  respects,  declares  there  is  no  discretion,  we  need  not 
now  determine.  It  is  sufficient  for  us  that  this  child  does  not 
manifest  that  degree  of  judgment,  which,  in  the  opinion  of  this 
court,  would  qualify  her  to  select  her  own  domicil  and  guard- 
ian. That  she  is  old  enough  to  feel  a  preference,  and  that 
such  feeling  is  towards  the  respondent,  is  quite  apparent.  But 
that  such  preference  is  wise  and  discreet  cannot  be  admitted. 
Indeed  it  can  hardly  be  contended  that  a  house  of  ill-fame  is  a 
proper  place,  or  one  of  its  inmates  a  suitable  person  for  the 
education  of  any  child.  But  independent  of  this  overwhelming 
proof  of  actual  indiscretion,  we  cannot  sanction  nor  give  coun- 
tenance to  the  doctrine,  that  such  children  are  to  control  their 
own  movements  and  select  their  own  places  of  residence.  It 
has  no  foundation  in  reason  or  justice,  and  is  plainly  opposed 
to  the  laws  of  the  land,  as  well  as  the  law  of  God. 

The  court  must  therefore  go  further  than  merely  remove  the 
restraint,  by  rendering  a  judgment  which  shall  dispose  of  the 
custody  of  the  child  and  conclude  this  controversy.  It  would 
be  an  idle  ceremony  for  the  court  to  try  a  cause  without  making 
a  decision  by  which  the  fruits  of  the  litigation  could  be  reaped. 
We  have  a  multitude  of  precedents  for  our  guidance  in  this 
particular.  In  the  matter  of  Dowles,  (8  John.  Rep.  328,)  the 
Supreme  Court  "  ordered  the  boys  to  be  delivered  to  their 
master,  and  directed  an  officer  to  attend  and  protect  them  in 
their  return."  In  The  People  agt.  Mercein,  (3  Hill,  399,) 
Chief  Justice  NELSON  concludes  his  opinion  in  these  words : 
"  an  order  must  therefore  be  entered  that  the  child  be  delivered 
to  the  relator."  That  was  a  case  where,  after  two  or  three 
years  of  litigation,  the  court  ordered  the  child  to  be  taken  from 
its  mother  and  grandfather  and  given  to  the  husband  and  father, 
although  the  child  was  under  five  years  of  age.  And  in  a 
former  stage  of  that  case,  (25  Wen.  97,)  the  chancellor,  in  com- 
menting on  the  powers  of  the  Supreme  Court  to  award  the 
custody  of  the  child,  on  reversing  the  proceedings  of  Judge 
INGLIS,  declared,  "  that  if  he  was  wrong,  the  Supreme  Court 
should  not  only  have  reversed  his  decison,  but  should  also  have 
proceeded  to  make  a  final  disposition  of  the  custody  of  the 
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child."  And  in  The  People  ex  rel  Nickerson,  (19  Wen.  16,) 
an  order  was  made  that  "  the  child  be  delivered  to  the  father, 
and  that  the  care  and  custody  of  her  be  committed  to  him." 

Guided  by  these  lights,  we  shall  direct  an  order  to  be  entered 
adjudging  that  the  said  Charles  Trainer  is  entitled  to  the  care 
and  custody  of  said  Jane  Trainer,  and  directing  her  to  be  de- 
livered to  him,  as  her  father,  leaving  him,  like  the  rest  of  us, 
responsible  to  his  conscience  and  his  God,  for  the  manner  in 
which  he  shall  fulfil  the  trust  thus  restored  to  him. 


SUPREME  COURT. 
ARBORGAST  agt.  ARBORGAST 

ilh  aa  action  for  a  divorce  for  adultery,  the  defendant  cannot  be  examined  as  a 

witness  for  the  plaintiff. 
When  a  reference  is  ordered,  in  such  a  case,  under  the  64th  rule,  proof  must  be 

made  before  the  referee,  not  only  of  the  fact  of  adultery,  but  of  all  the  other 

material  facts  charged  in  the  complaint. 

Cayuga  Special  Term,  February,  1853.     Application  on  the 
part  of  the  plaintiff  for  judgment,  &c. 

T.  R.  STRONG,  Justice. — This  is  an  action  for  a  divorce,  for 
adultery.  The  defendant  not  having  appeared  in  the  action, 
the  court  ordered  a  reference  to  take  proof  of  all  the  material 
facts  charged  in  the  complaint ;  and  the  report  of  the  referee  is 
now  presented,  and  application  made  for  judgment.  It  appears 
by  the  report,  that  the  defendant  was  sworn  and  examined  by 
the  referee,  and  that  she  testified  to  the  adultery  charged,  and 
to  the  marriage  of  the  parties,  their  residence,  and  the  other 
matters  in  the  bill.  Two  other,  persons  were  examined  as 
witnesses  for  the  plaintiff,  in  reference  to  the  adultery  only,  • 
but  their  testimony  fails  satisfactorily  to  establish  it.  One  of 
them  testified  to  circumstances,  from  which  it  is  doubtful 
whether  or  not  the  defendant  had  actually  committed  the  act 
when  surprised  by  the  witness ;  the  other  is  lewd  conduct  short 
of  adultery.  The  question  in  the  case  is,  then,  whether  the 

VOL.  VIII.  38 
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testimony  of  the  defendant  will  warrant  a  judgment  for  a  di- 
vorce ;  and  I  have  no  hesitation  in  deciding  that  it  will  not.  It 
is  an  old  and  familiar  rule  of  the  common  law,  that  husband 
and  wife  cannot  be  witnesses  for  or  against  each  other ;  and 
this  rule  is  founded,  in  part,  on  public  policy.  Burrell  agt. 
Bull,  (3  Sand.  Chan.  R.  15)  and  cases  cited.  It  has  not  been 
abrogated,  or  changed,  in  any  respect,  by  the  statutory  provi- 
sions on  the  subject  of  the  examination  of  a  party  to  an  action 
at  the  instance  of  the  adverse  party.  Those  provisions  were 
not  designed  to  render  persons  competent  as  witnesses,  who 
were  before  incompetent,  from  some  other  cause  than  being 
parties  to  the  record.  (5  Barb.  156 ;  4  Sand.  S.  C.  Rep.  596  ; 
2  Sand.  S.  C.  Rep.  340.)  There  is  a  peculiar  propriety  in  the 
rule  referred  to,  in  cases  like  the  present.  A  contrary  rule  in 
such  cases,  would  lead  to  the  greatest  frauds  and  abuses. 

If  the  testimony  in  this  case,  independent  of  that  of  the 
defendant,  was  sufficient,  as  to  the  fact  of  adultery )t inasmuch 
as  the  other  material  facts  are  sustained  only  by  her  testimony, 
the  plaintiff  could  not  have  judgment  for  a  divorce.  Proof  of 
those  facts  was  equally  necessary  as  proof  of  the  adultery.  (9 
Paige,  589 ;  7  Paige,  589;  3  Edw.  Chan.  Rep.  377.) 

The  plaintiff  may  have  an  order  recommitting  the  report  to 
the  referee,  to  take  further  proofs  and  report  to  the  court. 


SUPREME    COURT. 
STOLL  agt.  KING. 

An  agent  employed  to  collect  moneys  for  his  principal,  is  liable  to  arrest,  where 
he  appropriates  such  moneys  to  his  own  use. 

In  such  a  case  the  agent  assumes  a  special  trust  and  acts  in  a  •' fiduciary  capa- 
city" and  comes  within  section  179  sub.  2,  of  the  Code. 

Jilbany  Special  Term,  February,  1853.  Motion  to  vacate  order 
of  arrest.  The  action  is  brought  to  recover  moneys  alleged  to 
have  been  collected  by  the  defendant,  as  the  agent  of  the 
plaintiff.  The  affidavit  upon  which  the  order  was  founded, 
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states,  that  sundry  persons  therein  named,  were  indebted  to  the 
plaintiff  for  goods,  wares,  and  merchandize,  sold  to  them  by 
the  plaintiff,  and  that  he  entrusted  and  confided  the  accounts 
against  such  persons  to  the  defendant,  to  collect  and  pay  over 
to  him  upon  demand — that  the  defendant  accepted  the  trust, 
and  received  the  sums  specified,  during  the  year  1852 — that 
the  plaintiff  had  frequently  applied  to  the  defendant  for  the 
moneys  so  collected,  and  the  defendant  had  refused  to  pay  the 
same. 

J.  H.  REYNOLDS,  for  Plaintiff. 
J.  HARDENBURGH,  for  Defendant. 

HARRIS,  Justice. — The  decision  of  this  question  must  depend 
upon  the  construction  to  be  given  to  the  words  "fiduciary 
capacity  "  in  the  second  sub-division  of  the  179th  section  of 
the  Code.  The  provision,  in  which  this  language  is  found, 
authorizes  the  arrest  of  a  factor,  agent,  broker,  or  other  person, 
when  the  action  is  for  money  received,  &c.,  in  a  fiduciary 
capacity.  The  term  "  fiduciary,"  as  I  understand  it,  involves 
the  idea  of  trust,  confidence.  It  refers  to  the  integrity — the 
fidelity  of  the  party  trusted,  rather  than  his  credit  or  ability. 
It  contemplates  good  faith,  rather  than  legal  obligation,  as  the 
basis  of  the  transaction.  When  an  agent  or  attorney  is  em- 
ployed to  collect  money  he  acts  under  a  special  trust.  The 
money  he  receives  is  not  his  own.  He  holds  it  on  a  special 
trust,  to  pay  it  over  to  his  principal.  Money  received  under 
such  circumstances,  is  received  "in  a  fiduciary  capacity." 
The  principal  has  confided  in  the  man,  rather  than  his  ability  to 
pay.  If  he  abuses  that  confidence  the  law  withholds  from  him 
the  privileges  it  confers  on  other  debtors,  and  declares  that  he 
shall  be  liable  to  arrest.  See  White  agt.  Platt,  (5  Denio  269 ;) 
Kingsland  agt.  Spalding,  (3  Barb.  Ch.  341 ;)  Burhans  agt. 
Casey,  (4  Sand.  S.  C.  R.  707.) 

In  the  bankrupt  act  of  1841,  these  words  are  employed  in  a 
more  technical  sense.  This  is  evident  from  the  connection  in 
which  they  are  found — at  least  so  it  has  been  supposed.  Debts 
created  in  consequence  of  a  defalcation  as  a  public  officer,  or 
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as  an  executor  or  administrator  or  trustee,  or  while  acting  in 
any  other  fiduciary  capacity,  were  excepted  from  the  operation 
of  the  act.  "  The  cases  enumerated,"  says  Justice  McLEAN, 
in  Chapman  agt.  Forsyth,  (2  Howard  U.  S.  R.  202,)  "are  not 
cases  of  implied  but  special  trusts,  and  the  'other  fiduciary 
capacity '  mentioned  must  mean  the  same  class  of  trusts.  The 
act  speaks  of  technical  trusts,  and  not  those  which  the  law  im- 
plies from  the  contract."  In  that  case,  it  was  held,  that  a 
factor  who  owed  his  principal  money  received  on  the  sale  of 
his  goods,  was  not  a  fiduciary  debtor,  within  the  meaning  of 
the  act. 

Adopting  the  same  rule  of  construction  in  this  case,  reddendo 
singula  singulis,  and  it  follows,  that  factors,  agents,  brokers, 
and  other  persons  acting  under  like  trusts,  are  liable  to  arrest 
for  money  received  in  their  fiduciary  character.  I  do  not 
mean  to  say  that  such  persons  are,  in  all  cases,  liable  to  arrest 
for  a  debt  created  in  the  capacity  in  which  they  act.  In  the 
very  case  before  the  court,  in  Chapman  agt.  Forsyth,  above 
cited,  the  defendant  probably  would  not  have  been  liable  to 
arrest  under  the  provision  of  the  Code  in  question.  He  was  a 
factor.  He  had  received  the  plaintiff's  cotton  as  such  factor, 
and  had  sold  it.  Having  received  the  proceeds,  he  became 
indebted  therefor  to  his  principal,  but  it  was  no  part  of  his 
trust  that  the  identical  proceeds  of  the  sale  should  be  held  for 
the  principal.  On  the  other  hand,  in  this  case,  the  defendant 
having  been  employed  by  the  plaintiff  to  collect  money  for 
him,  received  the  money  so  collected,  not  on  his  own  account, 
but  for  his  principal.  He  had  no  right,  as  in  the  case  of  the 
factor,  to  use  it  as  his  own,  but  was  bound  to  set  apart  the 
specific  money  collected,  and  pay  it  over  upon  demand.  His 
failure  to  do  this,  was  a  breach  of  the  special  trust  reposed  in 
him,  and  brought  him  within  the  provisions  of  the  section  of  the 
Code  under  consideration.  See  White  agt.  Platt,  above  cited. 
I  think  the  criterion  in  every  such  case,  is,  to  determine  whether 
the  specific  moneys  received  ought,  in  good  faith,  to  have  been 
kept  and  paid  over  to  the  employer;  or  whether  the  defendant, 
upon  receiving  such  moneys,  had  the  right  to  use  them  as  his 
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own,  holding  himself  accountable  to  his  principal  for  the  debt 
thus  created.  In  the  latter  case  he  would  not  be  liable  to 
arrest, — in  the  former  he  would.  Here  it  was  sufficiently  shown 
that  the  defendant  had  made  the  collections,  under  circumstan- 
ces which  required  him  sacredly  to  keep  the  money  he  received 
and  deliver  it  to  the  plaintiff.  The  order  of  arrest  was  there- 
fore properly  granted,  and  the  motion  must  be  denied  with 
costs. 


SUPERIOR  COURT. 

MALCOM  AND  GAUL  agt.  BAKER  AND  OTHERS. 

Wh-ere  one  of  the  defendants  as  principal,  and  the  others  as  sureties,  executed  a 
bond  under  the  act  to  abolish  imprisonment  for  debt,  and  to  punish  fraudulent 
debtors,  passed  April  26,  1831,  to  stay  the  issuing  by  the  county  judge,  of  a 
warrant  of  commitment  against  the  principal,  and  conditioned  for  an  applica- 
tion for  an  assignment  of  all  his  property  and  for  a  discharge,  &c.  And  upon 
an  action  brought  by  the  plaintiffs  for  a  breach  of  the  conditions  of  the  bond, 
and  upon  the  trial,  a  verdict  was  found  for  the  plaintiffs,  which  was  affirmed 
on  appeal  at  general  term,  but  with  leave  to  defendants  to  apply  at  the  special 
term,  upon  notice,  for  leave  to  amend  their  answer. 

Held,  that  the  motion  to  amend  the  answer  came  entirely  too  late.  It  seems, 
the  court  have  not  the  power  to  grant  such  relief  after  argument  of  the  appeal, 
and  final  judgment  of  affirmance  thereon. 

The  judgment  should  first  be  set  aside.  And  it  is  doubtful  whether  a  motion 
to  set  aside  a  regular  judgment  rendered  at  general  term,  can  be  granted  by 
the  special  term,  for  the  purpose  of  allowing  a  party  to  amend  his  pleading. 

If,  however,  such  a  motion  can  be  entertained,  it  must  not  only  appear  that  the 
party  has  been  misled  or  surprised  after  the  exercise  of  ordinary  care  and 
skill,  but  that  the  amendment  asked  for  is  clearly  required  in  order  to  promote 
the  ends  of  justice. 

Monroe  Special  Term,  January,  1853.  Motion  to  amend  an- 
swer. The  action  was  brought  upon  a  bond  given  by  the 
defendant  Baker,  and  the  other  defendants  as  his  sureties, 
reciting  that  complaint  had  been  made  by  the  plaintiffs  to  the 
county  judge  of  Livingston  county,  against  Baker,  under  the 
act  to  abolish  imprisonment  for  debt  and  to  punish  fraudulent 
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debtors,  passed  April  26,  1831,  and  that  such  proceedings  had 
been  had  thereon,  that  the  officer  had  decided  to  grant  a  war- 
rant of  commitment  against  said  Baker,  pursuant  to  said  act ; 
and  conditioned  that  the  said  Baker  should,  within  thirty  days 
from  the  date  thereof,  apply  for  an  assignment  of  all  his  pro- 
perty, and  for  a  discharge,  as  provided  in  the  12th  section  of 
said  act,  ahd  diligently  prosecute  the  same  until  he  should 
obtain  such  discharge.  The  complaint  set  forth  the  facts  and 
proceedings  before  the  county  judge,  which  resulted  in  his  de- 
termination mentioned  in  the  recital  of  the  bond,  the  giving  of 
the  bond  by  Baker  and  the  other  defendants,  to  prevent  the 
warrant  of  commitment  being  issued ;  and  averring  that  more 
than  thirty  days  had  elapsed  since  the  making  of  the  bond,  and 
that  Baker  had  not  applied  for  an  assignment  of  his  property 
and  for  a  discharge  as  provided  in  said  act. 

The  answer  denied  that,  at  the  time  of  the  commencement 
of  the  action,  more  than  thirty  days  had  elapsed  since  the  giv- 
ing of  the  bond ;  and  alleged  that  Baker  did  apply  for  an 
assignment  of  all  his  property,  and  for  a  discharge,  as  provided 
in  the  said  act,  and  had  diligently  prosecuted  the  same,  &c., 
pursuant  to  the  act,  and  in  all  things  performed  and  fulfilled 
the  condition  of  the  bond. 

The  action  was  tried  at  the  Livingston  Circuit,  in  February, 
1852,  before  the  judge  who  held  the  circuit,  without  a  jury, 
when  the  plaintiffs  recovered  a  judgment  for  the  amount  of 
their  demands  against  Baker.  The  defendants  served  excep- 
tions in  due  time,  and  appealed  from  the  judgment  to  the 
general  term.  The  appeal  came  on  to  argument  at  the  last 
December  general  term  held  in  Monroe  county,  when  the  coun- 
sel for  the  appellants  proposed  to  argue,  among  others,  the 
following  proposition,  viz  :  "  The  bond  upon  which  this  action 
is  founded,  was  exacted  by  the  county  judge,  under  a  pro 
ceeding  which  did  not  confer  upon  him  jurisdiction  for  that 
purpose ;  and  it  is  therefore  inoperative  and  void."  This  pro- 
position was  drawn  out  into  several  sub-divisions  and  specifi- 
cations, all  which  consisted  of  objections  to  the  proof  made 
before  the  county  judge,  on  the  first  application  made  before 
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him  on  behalf  of  the  plaintiffs  for  the  warrant  by  which  the 
defendant  was  arrested  and  brought  before  him. 

The  court  at  general  term  refused  to  hear  this  proposition 
argued  on  the  ground  that  it  was  not  within  the  issue  joined  in 
the  action,  and  it  not  having  been  at  any  time  previously  raised 
or  presented  in  the  progress  of  the  action. 

The  argument  of  the  appeal  then  proceeded  upon  other 
points,  and  the  court  at  the  close  of  the  argument  affirmed  the 
judgment  rendered  at  the  circuit ;  and  also,  at  the  same  time, 
made  an  order  staying  the  plaintiffs'  proceedings  thirty  days, 
and  giving  the  defendants  leave  to  apply  at  special  term,  within 
that  time,  upon  due  notice,  for  leave  to  amend  their  answer. 
The  motion  is  to  put  in  an  amended  answer,  so  as  to  raise  the 
question  embraced  in  the  above  proposition. 

T.  HASTINGS  &  JAS.  WOOD,  JR.,  for  Defendants. 
J.  L.  ANGLE,  for  Plaintiffs. 

WELLES,  Justice. — This  motion  cannot  be  granted.  It  comes 
entirely  too  late.  I  doubt  very  much  the  power  of  this  court 
to  give  the  relief  sought  for,  after  the  argument  of  the  appeal 
and  final  judgment  of  affirmance  thereon,  at  the  general  term. 
It  seems  to  me  that  the  judgment  must  first  be  set  aside,  before 
the  defendants  can  have  leave  to  amend  their  answer.  A  mo- 
tion to  set  aside  a  judgment  of  the  general  term,  confessedly 
regular,  cannot  I  think  be  granted  by  the  special  term,  for  the 
purpose  of  allowing  a  party  to  amend  his  pleading.  But  ad- 
mitting this  may  be  done  at  special  term,  before  I  can  consent 
to  such  a  stretch  of  the  power  of  amendment,  it  should  not 
only  appear  that  the  party  has  been  surprised  or  misled,  after 
the  exercise  of  ordinary  care  and  skill,  but  that  the  amendment 
asked  for  is  clearly  required  in  order  to  promote  the  ends  of 
justice. 

The  papers  on  this  motion  show  what  the  evidence  was 
which  was  exhibited  before  the  county  judge  when  the  appli- 
cation was  first  made  before  him,  and  in  my  judgment  it  clearly 
gave  him  jurisdiction  to  entertain  the  further  proceedings  which 
were  had  before  him.  The  objection  to  this  evidence  is,  that 
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it  consisted  of  facts  stated  in  an  affidavit,  upon  information  and 
belief.  After  setting  out  the  two  judgments  constituting  the 
indebtedness  of  Baker  to  the  plaintiffs,  the  executions  issued 
thereon,  and  the  returns  thereto  by  the  sheriff,  the  affidavit 
proceeds  as  follows  :  "  The  deponent  further  says  that  the  said 
Abner  Baker  has  assigned,  removed,  and  disposed  of  his  pro- 
perty with  the  intent  to  defraud  his  creditors,  as  this  deponent 
has  been  informed  and  believes  true. 

The  facts  and  circumstances  upon  which  such  belief  is  found- 
ed are  as  follows,"  &c.  The  affidavit  then  proceeds  to  state 
positively  and  without  qualification,  the  facts  and  circumstances, 
which  beyond  doubt,  were  sufficient  to  give  the  county  judge 
jurisdiction. 

Admitting  that  his  decision  to  entertain  jurisdiction  would  be 
held  erroneous  upon  review  on  certiorari,  it  by  no  means  fol- 
lows that  he  acted  without  jurisdiction.  I  had  occasion  to 
consider  the  authorities  on  a  similar  question  in  Sheldon  agt. 
Wright,  (7  Barb.  S.  C.  R.,  pp.  41,  42.) 

If  the  county  judge  had  jurisdiction,  his  acts,  though  erro- 
neous, were  valid  and  binding  until  reversed. 

Entertaining  these  views  I  cannot  consent  to  grant  the  mo- 
tion. I  may  be  wrong ;  but  I  have  no  guide  on  such  occasions 
but  my  own  convictions,  and  I  should  not  feel  justified  in  going 
contrary  to  them,  in  order  to  grant  the  defendants  an  extraordi- 
nary favor,  for  the  purpose  of  experimenting  upon  other  minds 
with  the  same  question. 

The  motion  is  denied  with  $7  costs. 
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Appeals  to  the  County  Court  which  are  transferred  to  the  Supreme  Court  in 
pursuance  of  the  31st  section  of  the  act  amending  the  act  in  relation  to  the 
judiciary,  passed  December  14,  1847,  may  be  heard  and  decided  at  special 
term  of  the  Supreme  Court. 

They  are  not  such  appeals  as  are  provided  for  by  section  346  of  the  Code. 
That  section  was  intended  to  provide  for  an  appeal  from  an  inferior  court  to 
the  Supreme  Court. 

Erie  County  General  Term,  April,  1853.  Before  MARVIN, 
P.  J.,  and  MULLETT  and  TAGGART,  Justices. 

This  action  was  commenced  and  judgment  rendered  therein, 
before  a  justice  of  the  peace  of  Niagara  county,  in  favor  of  the 
defendant.  The  plaintiff  appealed  to  the  County  Court  of 
Niagara  county.  The  county  judge  made  a  certificate  in  pur- 
suance of  the  31st  section  of  the  act  passed  December  14, 1847, 
entitled  "  An  act  to  amend  the  act  in  relation  to  the  judiciary," 
passed  May  12,  1847. 

By  the  Court — TAGGART,  Justice. — The  only  question  I  pro- 
pose to  examine  in  this  case  is  whether  the  cause  should  be 
heard  at  a  general  or  special  term  of  the  Supreme  Court.  The 
31st  section  of  the  act  of  December  14,  1847,  above  cited, 
provides  that  "  Whenever  a  cause  or  matter  shall  be  pending 
in  any  County  Court  in  which  the  judge  of  such  court  shall 
have  been  attorney,  solicitor  or  counsellor,  or  shall  be  interest- 
ed, or  in  which  he  would  be  excluded  from  being  a  juror  by 
reason  of  consanguinity  or  affinity  to  either  of  the  parties,  *  or 
in  the  decision  of  which  he  shall  hobe  taken  a  part  when  sitting  as 
judge  in  any  other  court,  it  shall  be  his  duty  to  make  a  certifi- 
cate stating  such  fact  and  file  the  same  in  the  office  of  the  clerk 
of  such  County  Court,  and  thereupon  jurisdiction  of  such  cause 
or  matter  shall  be  vested  in  the  Supreme  Court,  in  which  such 

*  The  part  in  Italic  was  probably  inserted  without  referring  to  the  provision 
of  the  Constitution  of  1846,  which  omits  the  disqualifying  clause  contained  in 
the  previous  Constitution.  This  part  of  the  section  is  probably  inoperative. 

VOL.  VIII.  39 
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proceedings  shall  be  had  therein,  according  to,  the  practice  of 
such  court,  as  might  have  been  had  in  such  County  Court,  if 
such  cause  or  matter  had  remained  therein." 

Section  six  of  the  sixth  article  of  the  Constitution  provides 
that,  "  Any  three  or  more  of  the  justices  of  the  Supreme  Court 
(of  whom  one  must  be  a  presiding  justice)  may  hold  general 
terms ;  and  any  one  or  more  justices  may  hold  special  terms 
and  circuits." 

Section  346  of  the  Code  of  1851  provides  that  appeals  in  the 
Supreme  Court  shall  be  held  at  general  term.  This  section  is 
in  chap.  3,  of  title  11,  of  the  Code.  The  general  heading  of 
the  title  is  "  Of  appeals  in  civil  actions."  The  heading  of  the 
first  chapter  of  the  title  is  "  Appeals  in  general ;"  chapter  two, 
"  Appeals  to  the  Court  of  Appeals,"  and  chapter  three,  "  Ap- 
peals to  the  Supreme  Court  from  an  inferior  court."  Section 
346  is  in  its*terms  broad  enough  literally  to  include  the  appeal 
in  this  case,  but  we  may  inquire  whether  the  section  is  not 
limited  by  the  heading  of  the  chapter,  and  confined  in  its 
operation  to  appeals  to  the  Supreme  Court.  The  heading  of 
the  next  is  "  Appeals  in  the  Supreme  Court,  and  from  a  single 
judge  to  the  general  term."  The  last  clause  of  section  348, 
(the  first  section  in  this  chapter,)  provides  that,  "  in  the  Supreme 
Court  the  appeal  must  be  heard  in  the  same  manner  as  if  it 
were  an  appeal  from  an  inferior  court."  I  think  it  pretty  evi- 
dent from  an  examination  of  these  provisions  that  section  346 
was  only  intended  to  apply  to  appeals  from  an  inferior  to  the 
Supreme  Court,  and  that  such  appeals  are  to  be  heard  at  a 
general  term.  That  the  word  "  in  "  after  the  word  "  appeals  " 
at  the  beginning  of  the  section,  was  inserted  by  mistake  instead 
of  the  word  "  to."  Any  other  construction  will  render  the  last 
sub-division  of  section  348  unnecessary  and  nugatory.  Section 
346  and  the  last  clause  of  section  348  literally  contain  precisely 
the  same  provision.  They  should  therefore  be  construed  so  as 
to  preserve  the  spirit  of  each  and  give  effect  to  both.  The 
construction  I  have  given  section  346  accomplishes  this  object, 
and  makes  the  provision  thereof  consistent  with  other  provisions, 
and  also  with  the  general  order  of  business  in  the  court. 
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The  appeal  in  this  case  is  not  an  appeal  to  the  Supreme 
Court  but  is  an  appeal  to  the  County  Court.  It  is  in  the 
Supreme  Court  by  force  of  a  statute  existing  prior  to  the  Code, 
and  which  was  only  intended  to  substitute  the  Supreme  Court 
for  the  County  Court  in  certain  cases.  The  special  term  is, 
both  by  the  constitution  and  the  statute,  as  clearly  the  Supreme 
Court  as  the  general  term.  Hence,  aside  from  the  provisions 
of  section  346  there  could  be  no  question  but  that  the  special 
term  might  entertain  jurisdiction  in  a  case  like  this. 

I  am  not  aware  of  any  reported  decision  of  a  case  like  the 
present,  but  think  such  cases  must  have  been  frequently  heard 
and  decided  at  special  term  without  raising  the  question. 

In  case  of  Commissioners  of  highways  of  Schroepel  agt. 
Oswego  and  Syracuse  Plank  Road  Company,  (7  Howard  Pr.  R. 
94,)  Mr.  Justice  HUBBARD  heard  and  decided  at  special  term 
an  appeal  from  an  order  of  County  Court  removing  a  toll  gate. 
That  appeal  was  brought  under  the  act  for  the  incorporation 
of  plank  road  and  turnpike  road  companies,  and  had  been 
referred  as  provided  by  the  act  of  1851,  amending  the  same,  to 
referees,  and  was  heard  on  the  report  of  the  referee.  Mr.  Jus- 
tice HUBBARD  reversed  the  decision  of  the  referees  and  recom- 
mitted the  case  to  them  to  hear  de  novo.  I  refused  to  hear  a 
case  precisely  like  the  last  mentioned  at  special  term,  and  it 
was  afterwards  heard  and  decided  at  general  term. 

In  both  of  those  cases  the  appeal  was  from  an  inferior  court 
to  the  Supreme  Court,  and  should  have  been  heard  at  general 
term  unless  it  is  held  that  they  are  not  appeals  under  the  Code, 
and  therefore  not  within  the  provisions  of  section  346. 

This  case  is  not  like  the  case  reported  in  7  Howard.  It  is 
an  appeal  to  the  County  Court  under  the  Code,  while  that  was 
an  appeal  to  the  Supreme  Court  and  not  under  the  Code. 

If  I  am  right  in  my  construction  of  section  346  of  the  Code, 
it  is  not  necessary  to  have  this  appeal  heard  at  general  term, 
but  it  may,  and  on  some  accounts  ought  to  be  heard  at  special 
term.  It  is  unreasonable  to  suppose  that  the  Legislature  could 
have  intended  that  appeals  to  the  County  Court  when  transfer- 
red to  the  Supreme  Court  should  be  heard  by  the  appellate 
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branch  of  that  court.  It  is  also  the  evident  policy  of  the  Code 
to  allow  two  appeals  in  all  cases.  If  the  suit  originates  in  a 
Justices'  Court  an  appeal  is  given  to  the  County  Court,  and 
from  that  to  the  Supreme  Court.  If  a  suit  originates  in  the 
County  Court  an  appeal  is  given  to  the  Supreme  Court  and 
from  that  court  to  the  Court  of  Appeals.  So,  if  a  cause  origi- 
nates in  the  Supreme  Court  the  judgment  in  the  first  instance 
is  ordinarily  rendered  upon  the  direction  of  a  single  judge,  and 
from  his  judgment  the  parties  may  appeal  to  the  general  term, 
and  from  the  judgment  of  the  general  term  to  the  Court  of 
Appeals.  If  this  case  is  to  be  heard  at  the  general  term  in  the 
first  instance  there  is  but  one  appeal  in  the  cause,  and  the  gene- 
ral policy  of  the  Code  is  therefore  defeated. 

Another  view  of  the  case  relates  to  the  question  of  costs. 
These  must  be  allowed  as  though  the  cause  had  been  heard  in 
the  County  Court,  without  any  increased  compensation  for  the 
increased  labor  and  expense  of  bringing  the  cause  to  a  hearing 
and  decision  at  general  term. 

There  is  also  a  class  of  cases  of  frequent  occurrence  where 
the  argument  founded  on  inconvenience  has  great  force.  There 
are  cases  of  appeal  to  the  County  Court  which  may  require  a 
view  by  the  county  judge.  If  such  case  is  transferred  to  the 
Supreme  Court  a  view  must  be  had  by  that  court.  In  some 
counties  no  general  term  is  held  for  several  successive  years.  A 
case  of  this  kind  arising  in  such  county,  cannot  be  heard  at  a 
general  term  in  any  other  county,  and  must  therefore  be  delayed 
for  years  until  a  term  shall  be  held,  in  the  county. 

Appeals  are  allowed  from  the  decisions  of  trustees  of  villages 
in  relation  to  streets,  highways,  &c.,  to  the  county  courts,  and 
which  may  be  brought  into  the  Supreme  Court  by  certificate. 
Such  appeals  were  given  by  the  following  named  village  char- 
ters, viz :  Plattsburgh,  Lockport,  Albion,  Flushing,  Newburgh, 
and  the  former  charter  of  the  village  of  Brooklyn.  It  is  true 
that  these  appeals  are  not  under  the  Code,  but  to  preserve  har- 
mony in  the  system,  it  is  requisite  that  all  appeals  of  like  grade 
should  be  heard,  if  consistent  with  the  rules  of  law,  by  the 
same  court. 
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Without,  however,  deciding  that  appeals  like  the  one  in  this 
case  must  be  heard  at  special  term,  I  am  clear  that  it  may  be 
heard  there ;  and  for  the  convenience  of  the  courts  and  suitors 
therein,  as  well  as  to  comply  with  the  spirit  and  design  of  the 
provisions  of  the  Code,  they  should  be  heard  at  special  term. 

The  court  unanimously  resolved  that  appeals  to  the  County 
Courts,  which  are  transferred  in  pursuance  of  the  31st  section 
of  the  act  amending  the  act  in  relation  to  the  judiciary,  passed 
December  14,  1847,  shall  hereafter  be  brought  to  argument  and 
heard  and  decided  in  the  first  instance,  at  a  special  term  of  the 
Supreme  Court. 


SUPREME  COURT. 

CHURCHILL  agt.  BENNETT  AND  OTHERS. 

Where  in  an  action  to  set  aside  an  assignment,  made  by  a  judgment  debtor  of 
the  plaintiff,  as  fraudulent  as  against  creditors,  it  was  alleged  in  the  complaint 
that  the  assignor  had,  ever  since  the  assignment,  had  the  actual  possession 
of  the  property  assigned,  and  managed  and  controlled  the  same  as  before  the 
assignment,  that  the  assignees  had  not  had  the  actual  possession,  and  that 
there  had  not  been  an  actual  and  continued  change  of  the  possession  of  the 
property ;  and  the  defendants,  in  their  answer,  alleged  that  the  assignees,  im- 
mediately after  the  execution  of  the  assignment,  took  possession  of  the  pro- 
perty, and  that  it  had  at  all  times  since  the  assignment  remained  in  their 
possession,  and  been  under  their  exclusive  direction  and  control,  disposal  and 
management,  and  denied  that  the  assignor  had  managed  and  controlled  the 
property,  as  before  the  assignment,  and  also  denied  all  fraud ;  Held,  that  the 
avermsnts  in  the  complaint,  as  to  the  actual  possession  were  not  answered, 
and  must  be  taken  as  true. 

No  facts  being  presented,  showing  that  the  assignment  was  made  in  good  faith 
and  without  any  intent  to  defraud ;  Held,  that  the  evidence  of  fraud  from  facts 
admitted,  was  not  overcome  by  the  general  denial  of  fraud;  that  an  injunction 
against  the  defendants,  to  restrain  the  disposal  of  or  interference  with  the 
assigned  property  ought  not  to  be  vacated ;  and  that  a  receiver  should  be  ap- 
pointed. 

Cayuga  Special  Term,  July,  1853.  Motion  on  the  part  of 
the  defendants,  to  vacate  an  injunction,  restraining  them  from 
disposing  of,  or  interfering  with,  assigned  property ;  and  a  mo- 
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tion  on  the  part  of  the  plaintiff,  for  an  order  of  reference  to 
appoint  a  receiver,  &c. 

D.  J.  SUNDERLIN,  for  Defendants. 

E.  VAN  BUREN,  for  Plaintiff. 

T.  R.  STRONG,  Justice. — The  object  of  this  action  is  to  set 
aside  an  assignment,  made  by  the  defendant  Samuel  Bennett,  a 
judgment  debtor  of  the  plaintiff,  to  the  other  defendants,  as 
fraudulent  as  against  the  creditors  of  the  assignor^  and  to  obtain 
satisfaction  of  the  plaintiff's  judgment  out  of  the  assigned  pro- 
perty. It  is  alleged  in  the  complaint,  upon  information  and 
belief,  "  that  ever  since  the  said  assignment,  the  said  Samuel 
Bennett  has  had  the  actual  possession  of  all  the  property  as 
signed,"  &c.;  "that  he  has,  since  said  assignment,  managed 
and  controlled  the  said  property  assigned,  in  the  same  manner 
as  before  such  assignment ;  and  that  the  said  assignees  have  not, 
nor  has  either  of  them,  ever  had  the  actual  and  continued  pos- 
session of  the  property  thus  assigned,  nor  has  there  been  any 
actual  and  continued  change  of  the  possession  of  the  property 
assigned,  since  such  assignment."  The  defendants  have  an- 
swered the  complaint,  and  in  respect  to  the  aforesaid  allegations 
it  is  stated  in  the  answer,  "  that  the  said  assignees  of  the  said 
Samuel  Bennett,  immediately  after  the  execution  of  the  said 
assignment,  and  by  virtue  of  the  same,  took  possession  and 
control  of  all  the  notes,  accounts,  demands,  choses  in  action, 
and  real  estate  of  the  said  Samuel  Bennett,  and  commenced 
converting  the  same  into  money,  to  apply  in  payment  of  the 
debts  of  the  said  Samuel  Bennett,  pursuant  to  the  terms  of  the 
said  assignment,"  &c.  And  the  defendants  "deny  that  the 
said  Samuel  Bennett,  since  said  assignment  has  managed  and 
controlled  the  said  property  assigned,  in  the  same  manner  as 
before  such  assignment,  but  on  the  contrary  thereof,  the  said 
property  assigned,  has  at  all  times  since  the  said  assignment, 
been  under  the  exclusive  direction,  control,  disposal  and  man- 
agement of  the  said  assignees,"  &c.  This,  aside  from  a  gene- 
ral denial  that  the  assignment  was  or  is  fraudulent,  and  aver- 
ments that  it  was  made  in  good  faith,  and  that  the  assigned 
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property  was  "bonajide  surrendered  into  the  possession  of  the 
assignees,  on  the  execution  of  the  assignment,  where  the  same 
has  since  remained,  as  hereinbefore  specified,"  is  the  whole 
of  the  answer  to  the  portions  of  the  complaint  above  given.  It 
is  obvious  that  the  alleged  facts,  that  since  the  assignment  the 
assignor  has  had  the  actual  possession  of  the  assigned  property  ; 
that  the  assignees  have  not  at  any  time  had  the  actual  posses- 
sion thereof ;  and  that  there  has  not  been  any  actual  and  con- 
tinued change  of  the  possession  of  the  property,  are  wholly 
unanswered.  The  assignees  may  have  taken  possession  of  the 
property,  by  the  assignor  as  their  agent,  and  yet  no  actual 
change  of  possession  have  taken  place.  The  answer,  in  regard 
to  the  possession  of  the  property,  is  entirely  consistent  with 
the  complaint.  The  former  may  be  true,  having  reference  to 
a  mere  legal  possession,  and  the  complaint  be  equally  true,  as 
to  the  actual  possession.  As  the  complaint  is  not  answered,  in 
the  particulars  referred  to,  it  must  to  that  extent,  be  taken  as 
true,  and  if  true  thus  far,  as  no  facts  are  presented,  showing 
that  the  assignment  was  made  in  good  faith,  and  without  any 
intent  to  defraud  creditors,  the  injunction  ought  not  to  be  re- 
moved. (2  R.  S.  136  §  5.)  Griswold  agt.  Sheldon,  (4  Corn- 
stock,  581.)  The  evidence  of  fraud,  from  facts  admitted,  is  not 
so  far  overcome  by  the  general  denial  of  fraud,  as  to  warrant  a 
dissolution  of  the  injunction. 

This  aspect  of  the  case  is  not  changed  by  the  affidavit  of 
McCoy,  one  of  the  assignees,  on  which  the  motion  of  the 
defendants  is,  in  part,  founded. 

It  is  contended,  on  the  part  of  the  defendants,  that  the  com- 
plaint itself  is  not  sufficient  to  sustain  the  injunction,  as  the 
allegations  relating  to  fraud  are  upon  information  and  belief, 
and  the  affidavit  annexed  to  the  complaint  is  fully  answered. 
It  is  sufficient,  in  reference  to  this  position,  to  say,  that  the 
objection  to  the  complaint  is  obviated  by  the  constructive  ad- 
mission before  referred  to,  of  portions  of  the  complaint. 

It  is  unnecessary  to  express  an  opinion  upon  the  other  ques- 
tions discussed  upon  the  motion  to  vacate  the  injunction. 

The  motion  to  vacate  the  injunction  is  denied,  with  ten 
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dollars  costs,  and  the  motion  for  an  order  of  reference  to  ap 
point  a  receiver,  &c.,  is  granted. 


SUPREME  COURT. 

VAN  BENTHUYSEN  agt.  LYLE. 

A  mere  irregularity  in  entering  judgment  can  not  be  taken  advantage  of  after 

one  year.     (See  R.  S.  and  Code,  §  174.) 
Where  the  plaintiff's  attorney  received  an  answer  by  mail,  which  he  returned 

because  the  postage  was  not  paid,  and  entered  judgment  as  upon  default, 

Held,  that  all  other  proceedings  being  regular,  the  judgment  was  not  void  for 

want  of  jurisdiction,  but  merely  irregular. 

Dutchess  Special  Term,  June,  1853. — The  complaint  was 
served  February  25,  1850,  so  that  the  time  for  answering  ex- 
pired on  the  17th  of  March.  On  the  16th  of  March  the  plain- 
tiff's attorney  received  an  answer  by  mail,  but  the  postage  was 
not  paid,  and  he  immediately  returned  it.  On  the  21st  of 
March  plaintiff's  attorney  entered  up  judgment  for  want  of  an 
answer. 

The  defendant  now  moves  to  set  aside  the  judgment  as  irre- 
gular and  void. 

L.  MAISON,  for  Plaintiff. 
WM.  ENO,  for  Defendant. 

BARCULO,  Justice. — The  most  obvious  objection  to  this  mo- 
tion is  presented  by  the  lapse  of  three  years  since  the  proceed- 
ings complained  of.  Considered  as  an  irregularity,  it  is  clear, 
that  the  defendant  could  not  obtain  relief  by  motion  after  the 
judgment  had  been  entered  one  year.  (2  R.  S.,  and  Code  § 
174 ;)  Whitney  agt.  Kenyon,  (7  How.  Pr.  Rep.,  458 ;)  Park 
agt.  Atwell,  (5  How.  Pr.  Rep.  381.) 

The  defendant's  counsel  endeavors  to  obviate  this  by  claim- 
ing that  the  judgment  is  void,  on  the  ground  that  the  court 
never  obtained  jurisdiction.  In  this,  however,  he  is  mistaken. 
For  if  we  assume  against  the  balance  of  testimony,  that  the 
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defendant  did  pay  the  postage,  still  the  judgment  is  merely 
irregular.  The  suit  was  commenced  by  the  service  of  the  sum- 
mons and  complaint.  Proof  of  this  fact  was  filed,  and  also  an 
affidavit  that  no  answer  had  been  received.  This  authorized 
the  clerk  to  enter  up  the  judgment  according  to  section  246 
of  the  Code.  The  court  had  jurisdiction  of  the  subject  matter 
and  of  the  parties,  the  defendant  having  been  brought  before 
the  court  by  service  of  process.  The  judgment  was  there- 
fore merely  irregular  and  not  void. 

The  motion  not  having  been  made  in  time  must  be  denied 
with  $10  costs. 


SUPREME  COURT. 

E.  GREEN  agt,  BULLARD  AND  GRANGER. 
ABM.  GREEN  agt.  SAME. 

IB  supplementary  proceedings  the  Code  does  not  require  that  a  copy  of  the 
affidavit  should  be  served  on  the  defendant,  with  the  order  forbidding  a  trans- 
fer of  his  property.  That  requirement  relates  to  orders  granted  in  actions, 
enlarging  the  time  within  which  any  proceeding  may  be  had.  (Code  §  405.) 

The  order  forbidding  a  transfer  of  a  defendant's  property,  issued  under  §  298,  is 
not  called  an  injunction  in  the  Code,  and  is  a  different  proceeding  from  in- 
junctions granted  in  an  action,  as  a  provisional  remedy  under  chap.  3  §  218 
et  seq. 

The  restoration  of  the  first  clause  of  §  292  in  the  Code  of  1851,  to  the  form  it 
was,  under  the  Code  of  1843,  does  not  necessarily  require  the  judge  to  sum- 
mons the  defendant  in  supplementary  proceedings,  to  appear  before  himself, 
in  the  first  instance,  before  a  referee  can  be  appointed.  ( This  is  adverse 
to  Hatch  agt.  Weyburn,  ante  163.)  Sections  296  and  300  in  the  Code  of 
1851  are  left  as  in  the  Code  of  1849,  and  these  sections  are  ample  to  confer  the 
power  of  appointing  the  referee  at  the  same  time  that  the  order  for  an  ex- 
amination is  made. 

The  judge  acquires  jurisdiction  of  the  subject  matter  and  of  the  person  of  the 
defendant  for  all  the  purposes  of  the  appointment  of  a  referee,  by  the  presen- 
tation to  him  of  an  affidavit  containing  the  facts  required  by  §  292,  to  be 
stated  in  it,  and  by  the  motion  of  the  creditor  for  the  order.  (See  the  au- 
thorities cited  in  the  opinion.)  (This  is  also  adverse  to  Hatch  agt.  Wey- 
&urn,  supra.) 

VOL.  VIII.  40 
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Saratoga  Springs,  August,  1853. — Supplementary  proceed- 
ings.— The  affidavit  in  the  first  above  entitled  cause,  after  stating 
the  recovery  of  a  judgment  in  this  court,  for  $127,03, — the 
filing  and  docketing  the  same  in  this  county — the  issuing  of  an 
execution  thereon,  and  the  return  thereof  by  the  sheriff,  wholly 
unsatisfied,  proceeded  thus:  "  And  deponent  further  saith,  that 
he  suspects  and  believes  that  the  defendant,  Gardner  Bullardr 
has  property,  or  rights  in  action,  or  some  interest  held  in  trust 
for  him,  not  by  law  exempt  from  execution,  which  might  be 
applied  in  payment  of  said  judgment,  or  some  part  thereof^ 
And  this  deponent  is  apprehensive  that  in  case  an  order  for  the 
examination  of  the  defendant  in  the  premises,  shall  be  served, 
unaccompanied  by  an  order  restraining  him  from  so  doing,  that 
he  will  dispose  of  his  property  or  some  part  thereof,  in  such 
manner  as  to  defeat  the  purposes  of  this  application  in  respect 
thereto.  And  he  prays  for  an  order  that  the  said  defendant, 
Gardner  Bullard,  appear  and  make  discovery  on  oath  in  the 
premises.  And  that  an  order  of  injunction  may  be  made,, 
restraining  the  defendant,  Gardner  Bullard,  from  so  disposing 
of  his  property  or  any  part  thereof,  as  to  defeat  the  purposes 
of  this  application. 

Signed,  &c. 

Sworn  July  3, 1853,  ) 
before,  &c.          ) 

The  affidavit  in  the  other  case  was  exactly  the  same,  except 
it  described  another  judgment. 

Upon  the  above  affidavits  the  plaintiff,  by  her  counsel,  applied 
to  WILLARD,  J.,  at  Chambers,  for  the  usual  order  for  an  exam- 
ination, and  for  an  order  restraining  defendant  from  transferring 
his  property,  which  was  granted,  after  reciting  the  affidavit 
in  these  words ;  "  It  is  ordered  that  the  defendant,  Gardner 
Bullard  appear  before  John  H.  White,  Esq.,  who  is  hereby 
appointed  referee  for  that  purpose,  at  his  office  in  the  village 
of  Saratoga  Springs,  on  the  2d  day  of  August  next,  at  10 
o'clock  A.  M.,  and  make  discovery  on  oath  concerning  his 
property.  And  it  is  further  ordered,  that  in  the  meantime,  and 
until  further  ordered  in  the  premises,  the  said  defendant, 
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Gardner  Bullard,  be,  and  he  hereby  is  restrained  from  selling, 
transfering,  assigning,  or  in  any  manner  disposing  of  any  part 
of  his  property  or  rights  in  action,  not  by  law  exempt  from 
execution.  Dated  Saratoga  Springs,  July  30,  1853. 

JOHN  WILLARD, 

Justice  Sup.  Court. 

This  order  was  served  on  the  defendant  on  the  same  day,  by 
showing  the  original  and  delivering  a  copy.  The  like  proceed- 
ings were  had  in  the  other  case.  It  did  not  appear  that  a  copy 
of  the  affidavit  was  also  served.  The  defendant  appeared  be- 
fore the  referee  and  submitted  to  an  examination  under  oath, 
without  objection.  Such  part  of  the  examination  as  is  material 
will  be  stated  in  the  opinion. 

After  the  proceedings  before  the  referee  were  closed  and  he 
made  a  report  of  the  facts,  the  counsel  by  consent  brought  the 
matter  before  Judge  WILLARD,  upon  cross  motions. 

The  defendant's  attorney  moved  to  dissolve  the  order  re- 
straining a  transfer  of  property,  &c.,  1st.  Because  the  judge 
had  acquired  no  jurisdiction  over  the  defendant  when  the  referee 
was  appointed.  (Code,  §  292.)  Hatch  agt.  Weyburn,  (8  How. 
163.)  2d.  Because  there  was  no  sufficient  affidavit  authorizing 
the  issuing  of  such  order,  and  3d.  Because  no  affidavit  was 
served  with  the  order  or  injunction. 

The  plaintiff  controverted  the  above  points  and  moved  for 
the  appointment  of  a  receiver,  and  for  costs. 

C.  S.  LESTER,  for  Defendant. 
A.  POND,  for  Plaintiffs 

WILLARD,  Justice. — The  Code  does  not  require  that  a  copy 
of  the  affidavit  should  be  served  on  the  defendant,  with  the 
order  forbidding  a  transfer  of  the  defendant's  property,  in  these 
supplementary  proceedings.  That  requirement  relates  to  orders 
granted  in  actions,  enlarging  the  time  within  which  any  pro- 
ceeding may  be  had.  (Code,  §  405.)  Besides,  an  irregular 
service  of  the  order,  if  there  was  any,  was  waived  by  appear- 
ance and  submitting  to  an  examination. 
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II.  The  order  forbidding  a  transfer  of  the  defendant's  pro- 
perty, issued  under  §  298  of  the  Code,  though  sometimes  spoken, 
of  as  an  injunction,  is  not  so  called  in  the  Code,  and  is  a 
different  proceeding  from  injunctions  granted  in  an  action,  as  a 
provisional  remedy  under  chapter  3,  §  218  et  seg.     In  the  latter 
case  the  injunction  must  be  granted  at  the  commencement  of 
the  action,  or  at  any  time  afterwards  before  judgment.  (  §  220.) 
The  copy  of  the  affidavit,  in  this  latter  case,  must  be  served 
with  the  injunction.     There  should  no  doubt  be  some  reason 
appearing  in  the  affidavit  before  the  judge  should  forbid  a 
transfer  or  other  disposition  of  the  property  of  a  judgment  debtor. 
The  Code  is  silent  as  to  what  facts  should  be  stated,  and  thus 
leaves  each  case  to  be  disposed  of  by  the  sound  discretion  of 
the  judge.     I  think'  enough  was  stated  in  this  case  to  justify 
this  temporary  order. 

III.  The  main  objection  is,  however,  that  the  judge  had  no 
right  to  appoint  a  referee  until  after  the  defendant  was  brought 
personally  before  him.     The  Supreme  Court  in  this  district, 
held,  in  Conway  agt.  Hitchins,  (9  Barb.  378,)  under  the  Code 
of  1849,  that  the  judge  could  appoint  a  referee  before  the 
defendant  was  noticed  to  appear  before  him.     In  that  case  the 
defendant  was  ordered  to  appear  before  a  referee  appointed  by 
the  judge  at  the  same  time  he  made  his  order  for  the  defend- 
ant to  appear.     I  am  not  aware  that  that  decision  was  ever 
questioned.     The  Supreme  Court  in  the  8th  District,  (8  How. 
Pr.  R.j  1G3,)  approved  of  this  decision  as  applicable  to  the 
Code  of  1849,  but  think  the  change  of  the  292d  section  in  the 
Code  of  1851,  has  restored  the  practice  under  the  Code  of 
1848,  and   taken   indirectly   from   the  judge,  the   power   of 
appointing   a    referee    until    the    defendant    has    been    first 
required  to  appear  before  the  judge,  and  has  actually  so  ap- 
peared.    The  learned  judge  who  delivered  the  opinion  of  the 
court,  expresses  the  opinion,  that  the  judge,  before  appointing 
a  referee  must  first  obtain  jurisdiction  of  the  subject  matter  and 
of  the  person  of  the  defendant. 

(1.)  I  think  the  learned  judge  errs  in  saying  that  the  altera- 
tions made  to  the  Code  of  1849,  by  the  Code  of  1851,  restores 
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the  Code  of  1848.  The  247th  section  of  the  Code  of  1848 
prescribed  that  the  order  of  the  judge  should  require  the  judg- 
ment debtor  to  appear  and  make  discovery  on  oath,  concerning 
his  property  before  such  judge,  at,  &c.  The  251st  section  pro- 
vided that  if  the  party  or  witness  resided  in  the  county,  he  should 
be  required  to  attend  before  the  judge  ;  if  in  any  other  county, 
before  a  referee,  &c.,  and  in  such  a  case,  the  examination  should 
be  taken  by  the  referee  and  certified  to  the  judge.  Under  this 
Code  it  is  plain  that  a  reference  could  only  be  appointed  for 
the  examination  of  the  defendant,  when  he  resided  in  a  differ- 
ent county  from  the  judge.  The  255th  section  provided  for  a 
reference  generally,  to  report  the  evidence  or  the  facts ;  but 
this  was  not  probably  intended  to  cover  the  cases  embraced  in 
section  251. 

The  Code  of  1849  so  altered  the  first  paragraph  of  section 
292,  that  the  judge's  order  might  require  the  defendant  in  the 
first  instance  "  to  appear  and  answer  concerning  his  property," 
before  such  judge,  or  a  referee  appointed  by  such  judge.  The 
251st  section  of  the  Code  of  1848,  was  so  altered,  (§  296,)  as 
to  require  the  party  or  witness  to  appear  before  the  judge  or 
referee,  whether  the  party  or  witness  resided  in  the  same  county 
with  the  judge  or  not.  And  it  retained  the  255th  section  of  the 
Code  of  1848,  (as  §  300,)  with  a  slight  alteration,  giving  the 
judge  power,  at  his  discretion,  to  order  a  reference  and  requir- 
ing the  referee  to  report  the  evidence  or  the  facts.  In  our 
opinion,  in  Conway  agt.  Hitchins,  (9  Barb.  385,)  we  treated 
the  alteration  in  the  first  paragraph  of  section  292  as  quite 
superfluous,  and  intimated  that  section  300  gave  ample  power 
to  appoint  a  referee  in  that  case.  That  case  was  decided  in 
September,  1850.  In  the  revision  of  the  Code  in  1851,  that 
clause  of  section  292  was  altered  and  left  as  in  the  Code  of 

1848,  but  the  sections  296  and  300  were  left  as  in  the  Code  of 

1849.  If  it  had  been  the  intention  of  the  legislature  by  the 
restoration  of  the  first  clause  of  section  292,  to  the  form  it  was 
under  the  Code  of  1848,  to  require  the  judge  to  summons  the 
defendant  to  appear  before  himself,  before  a  referee  could  be 
appointed,  they  should  have  altered  section  296,  and  made  it 
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conform  to  section  251,  under  the  Code  of  1848.  By  leaving 
section  296  and  300  as  they  were  in  the  Code  of  1849,  they  left 
the  power  of  appointing  a  referee  as  it  stood  under  that  Code. 
Those  sections  are  ample  to  confer  the  power  of  appointing  the 
referee  at  the  same  time  that  the  order  for  an  examination  is 
made.  The  learned  judge,  in  Hatch  agt.  Weyburn,  (supra,) 
did  not  have  his  attention  drawn  to  the  identity  of  section  296 
in  the  Codes  of  1849  and  1851. 

(2.)  I  think  the  learned  judge  also  errs  in  supposing  that  the 
judge  does  not  acquire  jurisdiction  of  the  subject  matter  and 
the  person  of  the  defendant  until  the  defendant  has  appeared 
before  the  judge.  The  judge  acquired  jurisdiction  for  all  the 
purposes  of  the  appointment  of  a  referee,  by  the  presentation 
to  him  of  an  affidavit  containing  the  facts  required  by  section 
292,  to  be  stated  in  it,  and  by  the  motion  of  the  creditor  for 
the  order.  Barnes  agt.  Harris,  (4  Com.  375 ;  1  Saund.  87,  90, 
n.  1.)  The  matter  which  the  defendant  is  required,  by  section 
292,  to  do,  before  the  judge,  viz :  "  answer  concerning  his  pro- 
perty," is  precisely  the  matter  proper  to  be  enquired  of  before 
a  referee,  and  which  the  referee  under  section  296  and  300  can 
take  and  certify  to  the  judge.  The  referee  has  no  control  over 
the  person  of  the  defendant.  He  cannot  compel  an  appearance 
nor  punish  him  for  a  disobedience  of  orders.  He  must  report 
to  the  judge  who  appointed  him. 

I  think  there  was  no  error  in  the  judge  appointing  the  referee 
in  the  order  issued  requiring  the  defendant  to  be  examined,  and 
I  shall  therefore  deny  the  motion  of  the  defendant. 

The  motion  on  the  part  of  the  plaintiff  to  appoint  a  receiver 
may  be  granted.  It  is  not  suggested  that  any  other  proceeding 
against  the  judgment  debtor  exists,  and  I  shall  presume  that 
these  two  cases  are  all  that  are  now  pending.  The  examina- 
tion does  not  present  a  case  authorizing  me  to  make  an  order 
under  section  297  requiring  any  particular  articles  of  property 
to  be  applied  on  the  execution.  The  receiver  may,  if  he  shall 
be  so  advised,  redeem  the  watch  that  is  spoken  of,  or  may  con- 
test the  right  of  the  claimant  to  it.  He  can  also  collect  such 
debts  as  may  be  justly  due  to  the  debtor,  but  he  can  not  reach 
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the  debts,  if  any,  that  are  due  to  the  firm  of  which  he  is  a 
member,  without  a  copartnership  account  is  first  taken.  The 
plaintiff  is  also  entitled  to  costs,  which  I  will  adjust  on  being 
furnished  with  a  bill. 


SUPREME  COURT, 

VAN  PELT  agt.  BOYER. 
THE  SAME  agt.  THE  SAME. 

Where  it  appears  from  the  papers  that  a  claim  of  a  defendant  arising  in  a  suit 
for  costs,  against  the  plaintiff,  and  before  judgment  has  been  assigned  to  his 
attorney  to  secure  the  latter  for  costs,  and  is  not  done  solely  or  principally 
to  defeat  the  plaintiff's  right  of  set  off,  the  assignment  will  be  sustained. 

An  equitable  right  of  set  off  must  be  such  an  equity  as  can  be  enforced  fey  judi- 
cial action,  not  one  arising  merely  from  moral  considerations. 

A  claim  of  a  defendant  against  the  plaintiff  for  costs,  arising  in  an  action,  before 
judgment,  is  not  a  subject  of  set  off  by  statute,  not  being  upon  contract  or 
under  a  judgment. 

Westcliest&r  Special  Term,  September,  1853.  In  the  suit  first 
above  entitled,  the  plaintiff  obtained  a  judgment  against  the 
•defendant  for  $322,54,  which  was  docketed  on  the  10th  of 
May,  1853.  In  the  second  suit  the  defendant  obtained  a  judg- 
ment against  the  plaintiff  on  a  non-suit,  for  $220,  and  six  cents 
costs,  which  was  docketed  on  the  30th  of  May,  1853.  On  the 
28th  of  the  same  month  the  defendant  assigned  his  claim  for 
costs  in  the  second  suit  to  his  counsel  and  attorney  in  such  suit, 
the  former  of  whom  was  one  of  his  bail,  and  had  indemnified 
another  who  was  also  his  bail.  And  the  attorney  swears  that 
he  and  the  counsel  were,  at  the  time  of  the  assignment,  entitled 
to  the  whole  amount  of  the  costs  for  their  services  and  disburse- 
ments in  the  suit.  The  plaintiff  moves  to  set  off  so  much  of 
the  judgment  in  the  first  suit  as  will  be  necessary  for  the  pur- 
pose, in  satisfaction  of  the  defendant's  judgment  in  the  second 
suit. 
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R.  W.  VAN  PELT,  Plaintiff,  in  Person. 
E.  H.  HUDSON,  Attorney  for  Defendant. 

S.  B.  STRONG,  Justice. — The  assignment  was  made,  so  far 
as  appears  from  the  papers,  for  the  purpose  of  satisfying  the 
claims  of  the  defendant's  attorney  and  counsel  for  their  services 
and  disbursements,  and  not  merely  or  principally  to  evade  the 
right  which  the  plaintiff  would,  but  for  that,  have  had  where 
the  defendant's  judgment  was  perfected,  to  have  the  judgment 
which  was  favorable  set  off  against  the  one  which  was  adverse 
to  him.  Had  the  transaction  been  solely  or  principally  with  a 
view  of  defeating  the  attainment  of  such  right  of  set  off,  it 
would  have  been  so  far  tainted  with  fraud  that  it  should  not, 
and  could  not  have  prevailed. 

As  the  case  stands,  the  only  question  is,  whether  there  was 
at  the  time  of  the  assignment,,  an  equity  in  favor  of  the  plaintiff, 
which  entitles  him  to  this  set  off.  By  an  equity  I  mean  such 
as  could  have  been  enforced,  and  not  such  as  might  have 
arisen  from  moral  considerations  only,  which  cannot  support 
judicial  action.  Set  offs,  whether  at  law  or  in  equity  are 
allowed,  under  the  statute,  only  on  demands  arising  "  upon 
judgment  or  upon  contract,  express  or  implied."  (2  R.  S. 
354,  §  32;  174,  §  40.)  The  defendant's  claim  when  it  was 
assigned  was  not  under  a  judgment  nor  upon  contract.  It  was 
not  then  a  subject  of  statutory  set  off.  Neither  did  it  come 
within  the  equitable  rule  upon  which  this  court  has  allowed  one 
judgment  to  be  set  off  against  another  for  the  plain  reason  that 
it  had  not  then  been  fixed  by  a  judgment.  Where  the  right 
rests  solely  upon  the  judgment  it  never  attaches  until  judgment 
has  been  actually  entered  on  both  sides.  Per  COWEN,  J.,  in 
Graves  agt.  Woodbury,  (4  Hill,  561  ,*)  Hackett  agt.  Connett,  (2 
Edwards  V.  Ch.  R.  73.) 

The  motion  must  be  denied,  but  as  the  plaintiff  has  acted  as 
an  assignee  of  an  insolvent  debtor,  and  in  good  faith,  I  shall 
not  award  any  costs  against  him. 
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SUPREME  COURT. 
BREVOORT  agt.  WARNER. 

Under  what  circumstances,  and  to  what  extent,  and  in  what  manner  the  court 

will  require  the  discovery,  production,  and  inspection,  &c.,  of  books,  papers 

and  documents. 
The  principles  and  practice  of  courts  of  equity  on  the  subject  still  prevail,  except 

where  expressly  abrogated  by  statute. 
Costa  of  motion  (when  made  to  the  court)  may  be  given,  if  a  request  to  inspect, 

&c.,  is  unreasonably  refused.     The  expense  of  copies  should  be  paid  by  the 

party  requiring  them. 

At  Chambers,  September,  1853.  This  was  an  action  "on 
book  account,"  for  goods,  wares  and  merchandize  sold  and 
delivered  to  defendant  by  C.  &  H.  H.,  the  assignors  of  the 
plaintiff. 

The  defendant  was  under  an  order  to  deliver  a  bill  of  parti- 
culars of  his  set  off.  He  moved,  at  chambers,  on  a  petition, 
that  plaintiff  be  ordered  to  produce  and  discover  to  defendant 
the  day  books,  journals,  ledgers,  lumber  book,  memorandum 
books  and  receipts  of  C.  &  H.  H.,  and  deliver  sworn  copies 
thereof,  or  so  much  as  contains  the  account  of  defendant,  to 
defendant  or  his  attorney ;  and  that  defendant,  his  attorney,  and 
agents,  &c.,  may  be  at  liberty  to  inspect  and  peruse  the  same, 
at  all  reasonable  times,  and  to  take  copies  or  extracts  therefrom 
from  time  to  time,  as  he  may  be  advised  is  material  or  neces- 
sary to  comply  with  the  order,  and  is  material  and  necessary  to 
the  defense  of  defendant,  upon  the  trial,  so  as  to  enable  the 
defendant  to  use  the  same  on  the  trial,  and  in  such  manner  and 
time  and  under  such  restrictions  as  the  court  shall  prescribe 
and  direct,  and  for  such  other  order  and  for  costs.  The  peti- 
tion stated  that  the  defendant  had  no  copy  and  could  not  give 
dates  or  items  or  comply  with  the  order  without  such  inspec- 
tion, &c.  The  plaintiff  admitted  assignment,  possession  and 
control  of  part  of  the  books  ;  and  stated  that  the  defendant  had 
already  examined  what  he  had,  and  he  verily  believed  had 
taken  duplicates. 

VOL.  VIII.  41 
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R.  S.  HALE,  for  Defendant. 
S.  C.  DWYER,  for  Plaintiff. 

HAND,  Justice. — It  has  been  decided  that  the  Code  has  not 
repealed  the  Revised  Statutes  in  relation  to  the  production  and 
discovery  of  books,  &c.  Stanton  agt.  Del.  M.  Ins.  Co.,  (2 
Sandf.  S  C.  R.,  662;)  Moore  agt.  Pentz,  (Idem  664;)  Gelton 
agt.  Marshall,  (6  How.  Pr.  R.  398 ;  3  Idem  353 ;  5  Idem  451 ; 
8  Idem  89.)  It  is  provided  therein,  that  this  court,  in  such 
cases  as  shall  be  "  deemed  proper,"  may  compel  a  party  to  a 
suit  pending  therein,  to  produce  and  discover  books,  papers 
and  documents  in  his  possession  or  power,  relating  to  the  merits 
of  any  such  suit  or  of  any  defence  therein.  And  the  court,  in 
their  rules  on  the  subject  is  required  to  prescribe  the  cases  in 
which  discovery  may  be  compelled,  and  the  proceedings  for 
that  purpose,  and  in  so  doing  are  to  be  governed  by  the  prin- 
ciples and  practice  of  the  Court  of  Chancery  in  compelling 
discovery.  (2  R.  S.  199,  §§  21,  22.)  And  by  the  Code  a 
party  may,  in  the  discretion  of  the  court  or  a  judge,  have  an 
inspection  and  copy,  or  permission  to  take  a  copy,  of  books, 
papers  and  documents  in  the  possession  or  under  the  control 
of  his  adversary,  containing  the  evidence  relating  to  the  merits 
of  the  action  or  to  the  defence.  (§  388.)  But  no  action  to 
obtain  discovery  under  oath  in  aid  of  the  prosecution  or  defence 
of  another  action,  is  now  allowed ;  nor  can  a  party  be  examined 
in  behalf  of  the  adverse  party,  except  as  prescribed  in  section 
389  to  397  inclusive.  (§  389.) 

Those  sections  are  rather  obscure  ;  but  they  allow  an  exami- 
nation of  a  party  "  as  a  witness,"  and  subject  to  the  same  rules 
of  examination,  and  at  or  before  the  trial.  It  seems  to  have 
been  a  question  whether  this  examination  can  be  before  issue. 
Miller  agt.  Mather,  (5  How.  Pr.  R.  160 ;)  EDMONDS,  J.  Chi- 
chester  agt.  Livingston,  (3  Sandf.  S.  C.  R.  718 ;)  CAMPBELL,  J. 
I  am  inclined  to  think  he  may  be  examined  both  before  and 
after,  whenever  it  is  shown  the  ends  of  justice  require  it. 

Section  388  extends  only  to  inspection,  (which  implies  pro- 
duction,) and  a  copy ;  and  not  to  discovery.  The  act  14  or  15 
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Viet.  c.  99,  §  6,  gives  power  to  the  courts  of  common  law,  &c., 
to  compel  a  party  to  allow  his  opponent  to  "inspect  all  docu- 
ments "  in  his  custody  or  control  relating  to  the  action,  and 
"if  necessary  to  take  examined  copies  of  the  same,"  &c.,  in 
all  cases  in  which,  previous  to  the  act,  "  a  discovery  might 
have  been  obtained  by  filing  a  bill  or  by  any  other  proceeding 
in  a  Court  of  Equity."  And  it  was  held  that  the  courts  of 
common  law  had  no  power  to  compel  a  discovery.  Hunt  agt. 
Hewitt,  (7  Exchr.  236.)  The  English  statute  is  at  least  as 
comprehensive  as  section  388.  But  the  language  of  the  Re- 
vised Statutes — "  produce  and  discover," — is  apparently  broad 
enough ;  but  the  proceeding,  particularly  as  prescribed  by  the 
rules  of  the  court,  does  not  warrant  a  general  discovery.  And 
there  is  nothing  in  Townsend  agt.  Lawrence,  (7  Wend.  458,) 
opposed  to  this  view.  It  was  not  intended  that  the  proceeding 
should  be  a  substitute  for  a  bill  of  discovery  in  aid  of  a 
party  in  a  suit  at  law,  which  was  then  allowed.  Bowne  agt. 
Cribb,  (20  Wend.  682.) 

The  party  can  now  be  examined  in  the  same  suit.  And 
although  it  is  provided  that  he  shall  be  subject  to  the  same 
rules  of  examination  as  other  witnesses,  I  have  no  doubt  the 
old  rules  in  relation  to  discovery  apply,  and  I  think,  a  mere 
discovery,  properly  so  called,  as  to  books,  papers  and  docu- 
ments, should  be  in  no  other  way  than  on  examination  of  the 
party.  "  There  is  a  mighty  difference  between  simply  produc- 
ing an  instrument,  and  producing  it  in  answer  to  a  Trill  of  dis- 
covery, \jJiere  the  defendant  has  an  opportunity  of  accompany- 
ing the  production  with  a  statement  of  every  thing  which  is 
necessary  to  protect  him  from  consequences."  Lord  Eldon  in 
Princess  of  Wales  agt  Earl  of  Liverpool,  (1  Swanst,  120.) 
This  proposition  is  self  evident.  It  is  considered  irregular  to 
permit  an  adversary  to  call  for  an  isolated  fact.  William  agt. 
Harden,  (1  Barb.  Ch.  R.  298 ;)  Jewett  agt.  Belden,  (11  Paige, 
618.)  There  is  no  provision  making  the  affidavit  of  the  op- 
posing party,  on  a  motion  to  compel  discovery  under  the 
Revised  Statutes,  or  the  discovery  itself,  evidence  for  him. 
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The  proceeding  is  only  adapted  to  the  production  of  specified 
documents,  &c. 

Under  the  former  equity  system,  by  a  bill  of  discovery  a  full 
discovery  could  have  been  required.  And  the  court,  it  was 
said,  might  compel  a  disclosure  of  what  the  party  had  said 
respecting  his  case ;  and  could  even  wring  his  conscience  to 
disclose  his  belief — all  he  knows,  believes  and  thinks,  respect- 
ing his  own  case.  Ld.  Brougham  in  Bolton  agt.  Corp.  of 
Liverpool,  (1  My.  fy  K.  88,)  and  in  Greenough  agt.  Gaskell, 
(idem  103.)  But  this  inquisitorial  power  was  always  exercised 
according  to  certain  rules  for  the  protection  of  the  party,  as 
well  as  for  the  prosecution  of  truth,  justice  and  right,  and  the 
party  calling  for  the  disclosure  had  first  to  make  out  a  case  on 
his  part,  and  would  not  be  indulged  in  a  random,  fishing  inquiry. 
Lane  agt.  Stebbins,  (9  Paige,  622,)  Deas  agt.  Harvie,  (2  Barb. 
C.  R.,  448,)  Niewey  agt.  O'Hara,  (1  Barb.  484.)  And  if  he 
asked  for  the  production  and  inspection  of  papers,  &c.,  it  must 
have  been  upon  the  admission  in  answer  sufficiently  describing 
them,  and  admitting  the  defendant  had  the  sole  possession  and 
control ;  (1  Barb.  Ch.  Pr.  229,)  Reynell  agt.  Sprye,  (8  Eng. 
L.  and  E.  R.,  35,)  Watson  agt.  Renwick,  (4  J.  C.  R.  383  ;  3 
Dan.  Ch.  Pr.  2041,)  Eager  agt.  Wiswell,  (2  Paige,  359,)  Ham- 
brook  agt.  Smith,  (9  Eng.  L.  &  E.  R.,  226,)  and  not  by  a 
motion  upon  affidavits.  Id.  Barnett  agt.  Noble,  (1  J.  fy  W., 
227.)  The  papers  sought,  as  a  general  rule,  must  have  been 
relevant  to  the  case  of  the  party  calling  for  them,  to  support 
his  own  title,  and  he  must  have  had  an  interest  in  them,  and 
they  must  not  have  been  privileged.  Newkirk  agt.*Willett,  (2 
J.  Ca.  413,)  Deas  agt.  Harvie,  (supra,)  Lane  agt.  Stebbens, 
(supra,)  Dias  agt.  Merle,  (2  Paige,  494,)  Van  Kleeck  agt.  Ref. 
Dutch  Church,  (6  Paige,  600,  S.  C.  20  Wend.  457,)  Bolton  agt. 
Corp.  of  Liverpool,  (supra,)  Hunt  agt.  Hewitt,  (supra,)  Combe 
agt.  Mayor,  &c.,  London,  (1  F.  if  C.,  C.  C.,  631,)  Llewellin 
agt.  Badely,  (1  Hare,  527,)  Greenlaw  agt.  King,  ( 1  Beav.  137,) 
Nias  agt.  North  &  E.  R.  Co.,  (3  My.  and  Cr.  355,)  Adams 
agt.  Fisher,  (Id.  526.)  And  see  Goodale  agt.  Little,  (1  Sim. 
A.  S.,  163,)  Whitbread  agt.  Gurney,  (1  F.  $  C.  541,)  Beres- 
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ford  agt.  Driver,  (7  Eng.  L.  Sf  E.  25,)  Pritchett  agt.  Smart,  (7 
C.  B.  625,)  Goodliff  agt.  Fuller,  (14  M.  if  W.,  41 ;  1  Hoff. 
Ch.  Pr.  310;  2  Barb.  Ch.  Pr.  510;  3  Dan.  Ch.  Pr.,  chap. 
XLL;  2  Fonb.  489 ;  1  Phil.  Evi.  437-8 ;  Stor.  Eq.  PL  §  858.) 
Upon  whatever  statute  the  power  to  compel  a  discovery  now 
rests,  the  same  principles  that  governed  its  exercise  before, 
remain  in  full  force,  and  should  prevail,  except  where  there 
has  been  a  change  by  express  legislation.  It  has  been  decided 
that  the  former  practice  in  rendering  an  account  is  not  abroga- 
ted. Wiggins  agt.  Gaus,  (4  Sandf.  646.)  And  if  it  had  been, 
the  remedy  by  examination,  under  t-he  strict  rule  in  relation  to 
charging  and  discharging  a  party  by  his  own  oath,  is  sufficient. 
From  the  notice  of  motion  in  this  case,  it  might  be  supposed 
that  the  defendant  claimed  a  right  to  inspect,  at  will,  every 
part  of  these  books,  and  at  any  and  all  times  that  might  suit 
his  convenience  during  the  progress  of  the  suit,  and  without 
showing  any'  privity  or  interest,  except  that  some  of  the  entries 
would  be  evidence  for  him.  If  the  plaintiff's  assignor  had 
been  his  agent,  steward,  receiver,  trustee,  broker,  in  England, 
at  least,  Smith  agt.  Winter,  (3  M.  &  W.  309,)  Pritchett  agt. 
Smart,  (supra,)  or  partner,  and  this  suit  had  been  in  relation  to 
the  business  of  the  agency,  &c.,  he  would  be  entitled  to  the 
production  and  inspection  of  all  books,  letters,  papers,  docu- 
ments, &c.,  relating  to  the  same.  So,  too,  if  it  had  appeared 
that  there  was  an  express  or  implied  agreement  between  the 
parties  that  an  account  of  the  set  off  or  credits  of  the  defendant 
should  be  kept  by  C.  &  H.  H.,  the  assignors  of  the  plaintiff,  I 
think  the  defendant  would  have  had  a  rignt  to  the  inspection 
of  that  account.  But  neither  at  law  or  in  equity  has  a  party  a 
right  to  make  a  general  search  and  examination  for  evidence, 
among  the  private  books  and  papers  of  his  adversary ;  what 
ERLE,  J.,  in  Galsworthy  agt.  Norman,  (9  Eng.  L.  fy  E.  R. 
327,)  calls  an  "  indefinite  search."  Such  an  order  might  lead 
to  great  abuses  and  be  a  judicial  sanction  to  a  dangerous, 
vexatious,  and  impertinent  meddling  with  the  private  business 
and  affairs  of  another.  It  was  held  under  14  or  15  Viet.,  that 
a  party  could  not  call  upon  his  adversary  to  answer  by  affida- 
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vit,  whether  he  had  any  documents  in  his  possession  relating 
to  the  matters  in  question,  and  specify  what  they  were ;  but 
only  those  respecting  which  his  affidavits  raise  the  presumption 
are  in  possession  of  his  opponent.  Rayner  agt.  Allhusen,  (9 
Eng.  L.  and  Eq.  R.  324.)  Where  the  book,  paper,  or  docu- 
ment is  described,  and  the  contents  known,  there  can  be  no 
difficulty.  The  court  can  determine  whether  there  shall  be 
production  and  inspection,  and  to  what  extent,  and  in  what 
manner.  If  the  applicant  has  such  interest  that  he  has  a  right 
to  the  examination  of  the  whole  of  the  book,  paper  or  docu- 
ment, the  examination  of  it  may  be  general.  And  so  of  a  class 
of  books,  papers  and  documents  ;  as  the  books  kept  by  an  agent 
of  a  party  as  such  agent ;  or  the  correspondence  between  prin- 
cipal and  agent,  &c.  In  cases  in  which  there  is  no  such  rela- 
tion or  privity,  if  the  applicant  cannot  specify,  it  can  not  be 
necessary,  safe  or  proper  for  the  court  to  compel  a  general  and 
unrestricted  examination  and  inspection  of  the  private  books 
and  papers  of  an  adversary,  and  if  the  book  is  specified,  if  it 
contain  private  entries  irrelevant  to  the  applicant's  case,  the 
same  objection  applies  to  that  extent.  In  Townsend  agt. 
Lawrence,  notwithstanding  some  general  expressions  in  the 
opinion,  it  was  admitted  the  principles  and  practice  in  chancery 
must  control.  And  it  seems  the  Superior  Court  of  the  city  of 
New  York  entertain  the  same  views.  Hoyt  agt.  Am.  Exchange 
Bank,  (8  How.  Pr.  R.,  89,)  and  see  Meachings  agt.  Cromwell, 
(1  Sandf.  S.  C.  R.  698.) 

In  this  case,  the  action  is  on  book  account,  and  it  is  not 
denied  that  the  books  in  question  contain  entries  of  the  credits 
or  set  off  of  the  defendant ;  and  that  no  other  books  or  writings 
contain  the  same.  I  think  the  defendant  is  entitled  to  these 
entries.  But  until  he  shows  more,  than  he  has  on  this  motion, 
he  cannot  claim  to  inspect  or  have  copies  of  the  charges  against 
him.  A  party  has  a  right  to  know  the  case  of  his  opponent, 
but  not  the  evidence  by  which  that  case  is  to  be  supported. 
Llewellyn  agt.  Badely,  (1  Hare,  527.)  I  do  not  refer  to  the 
production  of  papers  which  are  charged  to  be  forged,  or  false 
and  fraudulent ;  or  where  there  is  a  single  instrument  between 
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the  parties ;  and  perhaps  there  is  some  qualification  where, 
upon  examination  of  the  opposite  party,  it  appears  that  the 
instrument  in  question  will  negative  his  own  case.  Id.  Combe 
agt.  Corp.  Lond.  (1  Y.  $  C.  651,)  Hardman  agt.  Ellames,  (2 
My.  &  K.,  745.) 

The  notice  of  motion  asks  for  costs,  but  a  judge  at  chambers 
can  grant  no  costs  of  motion.  When  the  right  to  the  produc- 
tion and  inspection  is  clear,  and  the  request  unreasonably 
refused,  costs  may  be  given,  where  the  motion  is  made  to  the 
court.  Townsend  agt.  Lawrence,  (rapfa,)  Deas  agt.  Harvie, 
(supra.)  In  England  the  costs  of  inspection  must  be  paid  by 
the  party  seeking  it.  Hill  agt.  Philip,  (7  Exch.  232.)  This  is 
reasonable,  unless  the  labor  or  expense  is  trifling.  There  must 
be  an  order  that  the  plaintiff  deliver  to  the  defendant's  attorney 
sworn  copies  of  the  entries  of  the  credits  of  the  defendant  on 
the  books  in  question,  which  he  admits  are  in  his  possession  or 
under  his  control,  at  the  expense  of  the  defendant ;  or  if  he 
prefers,  he  may  permit  the  defendant  to  take  copies  thereof 
without  charge. 

Ordered  accordingly. 


COURT  OF  APPEALS. 

CHITTENDEN  agt.  THE  MISSIONARY  SOCIETY  OF  THE  METHODIST 
EPISCOPAL  CHURCH  AND  OTHERS. 

A  decree  which  declares  a  legacy  wholly  void  as  to  one  defendant,  and  directs 
a  reference  for  an  accounting  by  the  executors,  (also  defendants,)  for  the  per- 
sonal property  which  has  come  into  their  hands,  belonging  to  the  estate ;  and 
is  silent  on  the  question  of  costs,  as  to  the  defendant  whose  legacy  is  declared 
void  ;  but  reserves  all  other  questions  until  the  coming  in  of  the  report  of  the 
referee,  is  not  such  a  final  decree  against  the  defendant  wh9i?e  legacy  is  de- 
clared void,  that  he  can  appeal  to  this  court,  pending  the  reference 

September  Term,  1853.  The  bill  in  this  cause  was  filed  by 
the  plaintiff,  amongst  other  things,  to  procure  a  judgment  or 
decree  declaring  invalid  certain  legacies  to  the  defendants,  the 
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said  Missionary  Society,  in  the  last  will  of  Daniel  M.  Chittenden, 
deceased.  The  executors  are  made  defendants  that  they  may 
be  made  to  account  for  the  property  in  their  hands.  Another 
object  of  the  bill  was  to  procure  a  decree  declaring  another 
legacy  to  the  trustees  of  the  Presbyterian  Church  of  Church- 
ville,  to  be  invalid.  The  decree  declares  this  last  legacy  to  be 
valid,  and  dismisses  the  bill  as  to  this  party,  and  directs  that  the 
trustees  of  said  church  recover  against  the  plaintiff  their  costs, 
to  be  taxed.  The  decree  also  declares  the  legacy  to  the  said 
Missionary  Society  to  be  invalid  and  wholly  void,  and  decrees 
that  the  executors  account  to  the  plaintiff  for  the  personal  pro- 
perty which  has  come  into  their  hands,  belonging  to  the 
estate  of  the  said  Daniel  M.  Chittenden,  deceased,  and  directs 
a  reference  to  take  and  state  an  account  thereof.  The  decree 
provides  that  the  said  executors,  defendants,  have  their  costs 
paid  out  of  the  said  estate  to  be  taxed.  The  decree  is  entirely 
silent  as  to  the  question  of  costs  between  the  plaintiff  and  the 
said  Missionary  Society,  but  it  provides  that  all  other  questions 
are  reserved  until  the  coining  in  of  said  report.  While  this 
reference  was  pending  the  said  Missionary  Society  have  ap- 
pealed from  the  said  judgment  or  decree  to  this  court,  and  a 
motion  is  now  made  to  dismiss  the  appeal  for  the  reason  that 
the  cause  is  not  in  such  a  state  that  an  appeal  can  be  had. 

MASON,  J. — I  am  of  opinion  that  this  appeal  should  be  dis- 
missed for  two  reasons.  In  the  first  place  no  appeal  can  be  had 
while  this  reference  is  pending,  the  policy  of  the  Code  being 
to  allow  but  one  appeal  in  the  suit,  and  which  cannot  therefore 
be  made  till  the  suit  is  finally  terminated  against  all  the  parties 
to  it.  (Code,  §§  11,  245,  328,)  Swarthout  agt.  Curtis,  (4  Comst. 
R.  415,  416,  417. 

But,  secondly,  the  judgment  or  decree  of  the  court  below  is 
not  final,  between  the  plaintiff  and  this  Missionary  Society,  as 
the  question  of  costs  are  reserved  until  the  coming  in  of  the  report 
of  the  referee.  This  being  one  of  the  cases  where  the  costs 
are,  by  section  306  of  the  Code,  in  the  discretion  of  the  court ; 
a  decree  which  is  silent  as  to  the  costs,  but  reserves  all  other 
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^questions  until  the  coming  in  of  a  certain  report,  must  be 
•deemed  to  have  reserved  the  question  of  costs. 

This  appeal  should  be  dismissed  for  the  reasons  above  stated, 
tut  as  the  practice  does  not  seem  to  have  been  settled  in  such 
•a  case,  I  think  it  should  be  dismissed  without  costs. 


SUPREME    COURT. 

ABBY  KELLOGG,  administratrix,  &c.,  agt.  ELIZA  ANN  PAINE, 
administratrix,  &c. 

Where  a  .party  is  called  upon,  by  an  order,  for  the  particulars  of  an  account, 
the  several  items  thereof  should  be  given  with  all  practicable  particularity, 
the  date  and  amount  and  general  character  of  each  item,  as  proposed  to  be 
established  by  proof  at  the  trial. 

Where  an  account  is  furnished  in  pursuance  of  an  order,  which  account  IB 
adjudged  to  be  defective,  the  second  order  requiring  a  more  particular  state- 
ment of  the  account  should  contain  the  points  in  respect  to  which  a  further 
specification  is  required.  (Analagous  to  the  former  practice.) 

•It  seems,  that  the  better  practice  is,  for  the  party  who  intends  to  preclude  his 
adversary  from  proving  an  account,  on  the  ground  that  he  has  not  complied 
with  a  demand  or  an  order  for  the  particulars  of  such  account,  to  apply  for  an 
order  to  that  effect,  before  the  trial' — to  have  this  question  settled  before  the 
trial  comes  on. 

Rensselaer  Special  Term,  April,  1853.  Motion  that  defend- 
•ant  be  precluded  from  giving  evidence,  fyc.  The  action  was 
brought  to  recover  a  balance  of  account  claimed  to  be  due  to 
the  plaintiff  from  the  estate  of  John  Paine,  deceased.  The 
•answer  alleges  that  the  plaintiff  is  indebted  to  the  estate  "  for 
the  services  of  Mr.  Paine,  as  attorney,  solicitor,  counsellor,  and 
agent  for  plaintiff,  and  rendered  at  the  request  of  the  plaintiff, 
from  the  time  of  the  decease  of  the  plaintiff's  intestate  to  the 
day  of  the  death  of  said  Paine,  and  chargeable  from  year  to 
year  as  commissions,  or  otherwise,  and  interest,  on  a  sum 
greater  than  that  claimed  in  the  complaint,  and  the  value  of 
which  services,  commissions  and  interest  were,  and  amount  to 
the  sum  of  $20,000." 

VOL.  VIII.  42 
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The  plaintiff's  attorney  obtained  from  a  county  judge  an 
order  to  show  cause  why  a  further  account  should  not  be  deli- 
vered, and,  upon  hearing  counsel  for  the  parties,  an  order  was 
made  requiring  the  defendant's  attorney  within  thirty  days  from 
the  service  of  the  order,  to  deliver  "  a  further  and  more  parti- 
cular account  in  writing,  of  the  particulars  of  the  defendant's 
set  off  or  counter  claim,  mentioned  in  her  answer." 

In  pursuance  of  this  order  the  defendant's  attorney  served  a 
further  statement  of  the  defendant's  claim,  stating  that  such 
claim  is  "  for  services  rendered  by  John  Paine,  deceased,  as 
stated  in  the  answer,  commencing  with  the  taking  out  of  letters 
of  administration  by  the  plaintiff,  &c.,  in  making  investments 
for  plaintiff,  and  settlements  of  debts  due  her,  drawing  bonds, 
mortgages,  assignments  and  other  papers,  and  counselling  in 
relation  thereto;  receiving  and  disbursing  moneys  to  the 
amount  of  about  $300,000,  as  agent;  and  other  services  as 
attorney,  counsellor,  solicitor,  and  agent,  for  the  period  of  time 
specified  in  the  answer,  of  the  particulars  of  which  claim  the 
said  John  Paine  kept  no  account,  to  the  knowledge  of  the 
defendant,  and  of  which  particulars  she  believes  the  plaintiff 
has  a  better  knowledge  than  the  defendant,  the  plaintiff  having 
possession  of  many  of  said  papers ;  but  the  defendant  specifies 
the  following  as  a  part  of  the  items  of  her  claim :  the  value  of 
said  Paine's  services  for  investigating  titles,  and  drawing  all 
papers,  and  other  services  as  attorney  and  counsellor ;  in  making 
loans  upon  bonds  and  mortgages  of  Philip  Viele,  E.  Rand,  C. 
Pierce,  J.  P.  Cushman,  Wotkyns  &  Belding,  Joseph  Gary, 
W.  D.  Haight,  John  Lansing,  Joseph  Baucus,  Hayner  &  Bone- 
steel,  David  Gleason,  James  Dickerman,  severally,  in  the  year 
1835,  or  thereabouts,  and  in  purchasing  the  house  and  premises 
in  Troy,  on  which  Mrs.  Kellogg  lately  resided,  in  same  year, 
and  in  making  loans  on  bonds  and  mortgages  of  sundry  other 
persons,  (naming  them,)  leasing  premises  in  4th  street,  collect- 
ing rents  and  general  care  of  same — the  full  particulars  of 
which  claim  the  defendant  cannot  give,  without  a  disclosure  on 
the  part  of  the  plaintiff,  and  access  to  papers  in  her  possession, 
the  value  of  all  which  services,  with  interest  thereon  from  the 
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time  they  were  rendered,  which  she  also  claims,  the  defendant 
believes  to  be  $20,000." 

The  plaintiff's  counsel  now  moved  that  the  defendant  be 
precluded  from  giving  evidence  of  the  counter  claim  set  forth 
in  her  answer,  on  the  ground  that  she  had  not  delivered  such 
an  account  of  the  items  thereof  as  the  order  required. 

J.  PIERSON,  for  Plaintiff. 

J.  G.  BRITTON,  for  Defendant. 

HARRIS,  Justice. — It  is  required  of  all  parties  pleading  under 
the  Code  that  they  should  set  forth,  with  intelligible  certainty 
and  particularity,  the  facts  upon  which,  at  the  trial,  they  will 
rely,  to  establish  a  cause  of  action  or  defence.  When,  however, 
the  cause  of  action  or  matter  of  defence  consists  of  an  account, 
the  particularity  of  statement  required  in  other  cases,  is  in  the 
first  instance  dispensed  with,  and  the  pleader  is  allowed  to 
allege  his  cause  of  action  or  ground  of  defence  in  general  terms. 
But,  when  a  party  avails  himself  of  this  mode  of  pleading,  he 
may  subsequently  be  required  to  furnish  to  his  adversary  "  the 
items  of  his  account."  His  omission  to  do  this,  when  required, 
renders  his  pleading  unavailable  upon  the  trial.  If,  when  thus 
required  to  furnish  the  items  of  his  account,  he  attempts  to  do 
so,  but  the  account  furnished  is,  for  any  reason  defective,  an 
order  may  be  made  requiring  a  u  further  account "  to  be  deli- 
vered. This  practice  has  been  pursued  in  this  case.  An  order 
for  a  further  account  has  been  made,  and  a  further  account  has 
been  delivered,  which  further  account,  it  is  insisted,  is  also 
defective.  This  is,  undoubtedly,  so.  The  defendant  having 
set  up,  by  way  of  defence,  an  account  against  the  plaintiff,  was 
bound,  when  called  upon  for  that  purpose,  to  specify  the  seve- 
ral items,  stating  with  all  practicable  particularity,  the  date  and 
amount  and  general  character  of  each  item,  as  she  intended  to 
have  it  allowed  at  the  trial.  The  account,  like  the  answer, 
should  state  the  facts  which  the  defendant  proposes  to  establish 
by  proof,  if  controverted.  Tested  by  these  principles,  it  is 
obvious  that  the  account  furnished  by  the  defendant  is  insuffi- 
cient. She  would  be  required  to  prove  more  than  she  has 
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stated  in  her  account  before  she  could  be  allowed  for  the 
services  mentioned. 

But  while  the  account  is  defective,  I  think  the  order  requir- 
ing such  further  account  is  also  defective.  The  defendant  hav- 
ing, upon  the  demand  of  the  plaintiff,  furnished  an  account 
which,  upon  the  application  for  the  order,  was  adjudged  to  be 
defective,  the  points  in  respect  to  which  a  further  specification 
was  required  should  have  appeared  in  the  order.  This  was  the 
former  practice  when  a  further  bill  of  particulars  was  required, 
and  it  is  equally  important  now.  (Graham's  Pr.  2d  ed.y  518.) 
Humphrey  agt.  Cottleyou,  (4  Cowen,  54,)  Stanley  agt.  Millard, 
(4  Hill,  50.) 

Whether,  in  case  of  the  failure  of  the  party  to  comply  with 
an  order  for  a  further  account,  either  by  delivering  an  insuffi- 
cient account, '  or  omitting  to  deliver  any  account  at  all,  an 
application  should  be  made,  upon  motion,  to  preclude  such 
party  from  giving  evidence  of  the  account  claimed  in  the  an- 
swer, or  whether  the  objection  should  be  taken  at  the  trial,  is, 
perhaps,  not  very  well  settled.  The  more  convenient  practice 
undoubtedly  is,  to  have  the  question  settled  before  the  trial. 
Where  an  effort  had  been  made  to  comply  with  an  order  for  a 
further  account,  it  might  operate  as  a  surprise  upon  the  party, 
to  meet  an  objection  to  the  sufficiency  of  his  account,  for  the 
first  time  at  the  trial.  In  such  cases,  at  least,  and  I  am  inclined 
to  think,  in  all  cases,  it  would  be  the  better  practice  for  the 
party  who  intends  to  preclude  his  adversary  from  proving  an 
account,  on  the  ground  that  he  has  not  complied  with  a  demand 
or  an  order  for  the  particulars  of  such  account,  to  apply  for  an 
order  to  that  effect,  before  the  trial.  (Graham's  Pr.  519.) 

In  this  case,  however,  the  defendant  must  have  an  opportu- 
nity to  furnish  a  further  account,  before  she  can  thus  be  pre- 
cluded. An  order  must  therefore  be  entered  requiring  her  to 
furnish  such  further  account,  specifying  therein,  the  particular 
items  upon  which  she  will  rely  upon  the  trial,  with  the  dates 
and  amounts  of  such  items.  And,  as  it  is  suggested  that  some 
of  the  papers  necessary  to  enable  the  defendant  to  give  such 
specific  aocouni,  are  in  the  possession  or  under  the  control  of 
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the  plaintiff,  sixty  days  may  be  allowed  to  the  defendant  to 
furnish  such  further  account,  to  the  end  that  she  may,  if  neces- 
sary, obtain  a  discovery  of  such  documents.  If  this  order  shall 
not  be  complied  with  in  a  satisfactory  manner,  the  plaintiff  will 
be  at  liberty  again  to  apply  for  an  order  precluding  the  defend- 
ant from  giving  evidence  of  her  account.  Neither  party  should 
have  costs  upon  this  motion. 


SUPREME  COURT. 

TRAVIS  AND  OTHERS  agt.  TOBIAS. 

Verdict  set  aside  because  of  misjoinder  of  a  plaintiff,  in  an  action  for  a  tort. 
It  seems  one  of  the  plaintiffs  may  be  struck  out  on  motion,  on  giving  a  new 

undertaking,  &c.,  although  an  attachment  has  been  issued,  and  the  property 

of  defendant  seized 

General  Term,  Canton,  September,  1853.  HAND,  P.  J.,  CADY 
and  ALLEN,  J.  J.  This  suit  was  for  a  fraud  in  the  purchase 
of  a  vessel,  charged  to  have  been  committed  by  misrepresenta- 
tions respecting  the  payers  of  certain  notes  given  in  payment. 

The  defendant  was  a  non-resident,  and  plaintiffs  had  obtained 
an  attachment  and  seized  his  property.  The  plaintiffs  had  a 
verdict.  The  other  important  facts  noticed,  are  to  be  found*  in 
the  opinion  of  the  court. 

0.  F.  DAVIS,  for  Defendant. 
J.  POTTER,  for  Plaintiff'. 

By  the  Court — HAND,  P.  J. — It  appeared  on  the  trial  that 
the  plaintiff,  Tisdale,  was  not  a  member  of  the  firm,  or  inter- 
ested in  the  vessel  at  the  time  of  the  sale  in  1848.  So  I  un- 
derstand the  testimony  of  the  first -witness  of  the  plaintiffs.  If 
so,  he  was  not  a  party  to  the  sale,  or  the  notes  given  for  the 
property;  and  there  was  no  fraud  practised  upon  him,  nor  had 
he  any  interest  in  the  matter.  If  the  notes  belonging  to  the 
old  firm,  became  the  property  of  the  new,  that  would  not 
authorize  this  suit,  which  is  for  a  fraud  committed  upon  the 
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old  firm.  And  if  the  claim  for  damages  occasioned  by  the 
fraud,  had  been  assigned  to  the  present  plaintiffs,  that  fact 
should  have  been  averred.  Indeed,  it  seems  doubtful  whether 
a  cause  of  action  for  a  tort  could  have  been  assigned,  even 
under  the  Code  of  1849,  (2  Stor.  Eq.  Jur.,  §  1040,)  Gardiner 
agt.  Adams,  (12  Wend.  297.)  It  has  been  thought  this  might 
be  done,  before  the  Code  was  amended.  Kellogg  agt.  Church, 
(3  Code  R.  53,  Van  Santvoord  PL  84.)  But  it  has  been  con- 
sidered against  public  policy.  However,  it  is  enough  that 
there  was  no  allegation  in  the  complaint,  or  proof  on  the  trial, 
of  an  assignment.  The  pleader,  probably,  was  not  informed 
that  Mr.  Tisdale  was  not  a  member  of  the  firm  in  1848. 

The  judge  on  the  trial,  intimated  that  he  would  allow  the 
plaintiffs  to  amend  by  striking  out  the  name  of  Tisdale.  But 
no  motion  to  that  effect  was  made,  nor  was  the  amendment 
made,  in  fact-  And  such  an  amendment,  as  a  general  rule, 
should  not  be  made  instanter  on  the  trial.  (Section  169.)  Per- 
haps an  amendment  may  be  made  by  striking  out  one  of  the 
parties,  plaintiff,  after  an  attachment  has  been  issued.  (Section 
173.) 

Whether,  in  such  a  case,  a  continuance  of  the  suit,  in  the 
name  of  his  co-plaintiffs  would  exonerate  the  one  struck  out, 
from  a  claim  for  damages,  or  all  of  them,  from  liability  on  their 
undertaking,  need  not  now  be  considered.  The  amendment 
should  be  made  on  motion  and  on  just  terms.  I  am  inclined  to 
think  it  can  be  done  on  giving  and  filing  a  new  undertaking, 
nunc  pro  tune,  and  amending  all  the  pleadings  and  process,  and 
the  court  should  see  that  no  injustice  is  done  to  the  defendant. 
However,  there  is  no  motion  to  amend  before  us,  and  we  can- 
not order  it  done  on  this  argument. 

It  is  unnecessary,  at  this  time,  to  notice  any  of  the  other 
points.  There  should  be  a  new  trial,  the  costs  to  abide  the 
event. 

Ordered  accordingly. 


AS 

v\ 
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SUPREME  COURT. 
GAGE  agt.  ANGELL. 

In  an  action  upon  a  promissory  note  for  money  lent,  held,  on  demurrer  to  the 
answer,  that  the  defendant  might  allege  and  set  up  as  a  "  counter  claim" 
Hnder  section  149  of  the  Code  as  amended  in  1852,  a  balance  due  him  upon 
an  unliquidated  and  unsettled  partnership  account  between  himself  and  the 
plaintiff — the  partnership  alleged  to  have  been  dissolved  prior  to  the  com- 
mencement of  the  action. — Why  ? 

1st.  Because  the  action  is  founded  upon  contract,  and  therefore  liable  to  be  met 
and  defeated  by  a  counter  claim. 

2d.  The  counter  claim  set  up  by  the  answer  arose  upon  contract,  because  the 
partnership  relation  can  exist  only  by  contract,  or  agreement  of  the  partners. 

3d.  The  counter  claim  existed  at  the  commencement  of  the  action, 

Her/timer  Special  Term,  May,  1853.  Demurrer  to  answer 
setting  up  a  counter  claim.  The  action  is  upon  a  promissory 
note  for  money  lent.  The  defendant,  by  way  of  counter  claim 
alleges  that  himself  and  the  plaintiff  had  been  for  several  years 
co-partners  in  business — that  the  partnership  had  been  dissolved 
prior  to  the  commencement  of  the  action,  and  that  the  co-part- 
nership accounts,  and  dealings  between  the  co-partners  were 
still  unadjusted  and  unsettled,  but  that  upon  such  dealings  and 
a  settlement  of  such  accounts,  there  was  a  balance  due  from 
the  plaintiff  to  the  defendant,  to  an  amount  exceeding  the  sum 
claimed  by  the  plaintiff  in  this  action,  and  asks  that  said  part- 
nership accounts  be  stated  and  settled,  and  that  so  much  of  the 
amount  due  him  thereon,  be  set  off  against  the  demand  of  the 
plaintiff,  to  be  established  upon  the  trial,  and  that  he  have 
judgment  for  the  residues.  To  this  answer  the  plaintiff  has 
demurred. 

H.  NOLTON,  for  Plaintiff". 

L.  FORD  &  W.  HIGBIE,  for  Defendant. 

W.  F.  ALLEN,  Justice. — The  claim  which  the  defendant 
seeks  to  interpose  as  a  defence  to  the  demand  of  the  plaintiff 
was  not  the  subject  of  an  action  at  common  law,  except  an 
action  of  account.  Neither  could  it  have  been  set  off  against 


336  NEW-YORK  PRACTICE  REPORTS. 

Gage  agt.  Angell. 

any  other  demand  either  at  law  or  in  equity,  prior  to  the 
amendment  of  the  Code  in  1852.  The  partnership  accounts 
are  still  unliquidated,  and  there  is  no  express  promise  to  pay 
an  ascertained  balance.  Murray  agt.  Bogart,  (14  «/.  .R.,  318,) 
Halsted  agt.  Schmlzel,  (17  J.  JR.  80,)  Westerloo  agt.  Evert- 
son,  (1  W.  R.  532,)  Gary  agt.  Brush,  (2  Cain.  Rep.  293 ;  2  R. 
£  4th  ed.j  604,  §  12,)  Duncan  agt.  Lyon,  (3  J.  C.  R.,  351.) 

By  the  act  passed  in  1852,  amending  the  Code  of  Proced- 
ure, the  law  regulating  the  rights  of  parties  litigant  in  respect 
to  adverse  claims  was  greatly  modified.  The  design  was  to 
enable  the  parties  to  settle  all  disputes,  so  tar  as  was  practica- 
ble in  one  action.  To  effect  this  object  a  term  before  unknown, 
to  the  law  was  employed,  which  was  evidently  intended  to 
embrace  all  matters  which,  under  previous  statutes,  might  have 
been  set  off,  and  all  claims,  which,,  under  the  adjudications  of 
the  courts,  might  have  been  interposed  as  defences  by  way  of 
recoupment,  as  well  as  other  claims  and  demands  which  there- 
tofore could  only  have  been  enforced  by  a  separate  action. 
The  term  "counter  claim,"  as  used  in  the  149th  section  of  the 
Code  as  amended  in  1852,  (Laws  of  1852,  p.  654,)  is  sufficiently 
comprehensive  to  embrace  any  claim  or  demand  of  any  right  or 
of  any  amount  due  or  supposed  to  be  due,  adverse,  or  in  oppo- 
sition to  the  claim  or  demand  of  the  plaintiff.  All  claims  and 
demands  of  the  defendant  against  the  plaintiff,  in  an  actionr 
which  if  allowed  will  reduce  or  overrun  the  plaintiff's  claim* 
may  be  said  to  be  "  counter  claims,"  that  is  adverse  to  that  oi 
the  plaintiff.  Whether  they  may  be  set  up  in  defence  of  the 
action  depends  upon  the  question  whether  they  come  within 
the  150th  section,  which  limits  and  defines  the  counter  claims 
which  may  be  thus  set  up.  The  first  sub-division  of  section 
150  provides  for  cases  in  which  defendants  could  before  have 
availed  themselves  of  the  doctrine  of  recoupment,  and  whether 
it  is  made  to  reach  other  claims  it  is  not  material  to  enquire. 
In  the  second  sub-division  provision  is  made  for  matters  of  set 
off,  and  by  comparing  this  provision  with  those  of  the  Revised 
Statutes  before  cited  upon  the  same  subject,  it  will  be  seen 
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that  many  claims  are  embraced  within  its  terms,  which  were 
not  the  subjects  of  set  off  under  those  statutes. 

Counter  claims  to  be  available  as  a  defence  to  an  action  must 
arise  upon  contract,  and  must  exist  at  the  commencement  of 
the  action,  and  the  action  in  which  this  defence  is  interposed 
under  the  second  sub-division  of  the  section  referred  to,  must 
be  one  arising  upon  contract,  and  with  these  qualifications  and 
limitations  all  counter  claims,  that  is,  all  claims  and  demands 
of  the  defendant,  against  or  in  opposition  to  the  plaintiff,  may 
be  interposed  as  a  defence  to  the  action.  The  rules  prescribed 
by  the  Revised  Statutes  in  regard  to  set  offs,  were  much  more 
restricted  and  confined.  It  matters  not  that  the  counter  claim 
is  of  a  character  which,  before  the  adoption  of  the  Code,  could 
only  have  been  enforced  by  suit  in  equity.  The  provision  of 
law  now  is,  that  "  the  defendant  may  set  forth  by  answer  as 
many  defences  and  counter  claims  as  he  may  have,  whether 
they  be  such  as  have  been  heretofore  denominated  legal  or 
equitable,  or  both.  (Code,  §  150.)  I  am  unable  to  see  why, 
upon  a  fair  construction  of  the  act,  the  answer  in  this  action  is 
not  sufficient,  and  the  counter  claim  alleged  a  good  defence  to 
the  action.  The  inconvenience,  and  the  possible  delay  to  the 
plaintiff  in  compelling  the  final  event  of  an  action,  to  await  the 
result  of  a  final  accounting,  in  a  complicated  partnership  busi- 
ness was  urged  upon  the  argument.  But  the  legislature,  with 
full  knowledge  of  these  supposed  difficulties,  have  supposed 
them  overcome  by  the  greater  convenience  to  suitors,  in  the 
facilities  afforded  them  for  disposing  of  most  matters  of  litiga- 
tion in  one  action,  and  it  only  remains  for  the  courts  to  carry 
out  the  intention  of  the  legislature  in  the  spirit  of  the  act  in 
question. 

Then,  1st.  This  action  is  founded  upon  contract,  and  there- 
fore liable  to  be  met  and  defeated  by  a  counter  claim. 

2d.  The  counter  claim  set  up  by  the  answer  arose  upon  con- 
tract. The  partnership  relation  can  only  exist  by  agreement 
of  the  partners,  and  incident  to  every  partnership  is  an  agree- 
ment between  the  partners  to  account  with  each  other  at  the 
determination  and  close  of  the  co-partnership,  and  that  the 
VOL.  VIII.  43 


338  NEW-YORK  PRACTICE  REPORTS. 

Gage  agt.  Angell. 

balance  found  due,  upon  the  accounting,  from  one  to  the  other, 
shall  be  paid  by  the  debtor  partner.  This  is  a  contract  implied 
by  law,  if  not  expressed  in  terras  in  the  articles  of  co-partner- 
ship. To  enforce  this  right  to  an  accounting,  and  to  recover 
any  balance  \vhich  may  be  due,  an  action  of  account  at  common 
law,  or  a  bill  in  equity  would  lie  at  the  suit  of  either  partner. 
(1  Stor.  Eg.  Jur.  §  662,  et  seq.) 

3d.  The  counter  claim  existed  at  the  commencement  of  the 
action.  The  plaintiff  by  his  demurrer  to  the  answer  admits 
the  co-partnership  between  himself  and  the  defendant,  the 
determination  of  that  relation  prior  to  the  commencement  of 
the  action — that  the  accounts  are  unsettled— that  upon  the 
settlement  thereof,  a  balance  will  be  found  due,  more  than 
sufficient  to  satisfy  the  claim  of  the  plaintiff,  and  that  the 
plaintiff  is  indebted  to  the  defendant  upon  such  partnership 
accounts,  to  the  amount  of  this  balance.  This  certainly  would 
have  entitled  the  defendant  to  maintain  an  action  of  account 
at  common  law,  or  a  suit  in  equity,  or  upon  an  agreement  to 
account  and  pay  the  balance  which  should  be  found  due  upon 
the  accounting. 

The  claim  of  the  defendant,  strictly  and  technically  arises 
out  of  contract,  to  wit :  the  contract  of  partnership  and  the 
duties  and  liabilities  assumed  by  partners  upon  entering  into 
that  relation.  And  as  the  Legislature  have  embraced  all  claims 
of  this  character,  whether  legal  or  equitable,  within  the  terms 
of  the  provision,  under  consideration,  this  cannot  be  exclud- 
ed. Judgment  for  defendant,  with  leave  to  the  plaintiff  to 
reply  on  payment  of  costs. 
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STEPHENS  agt.  STRONG. 

It  is  not  necessary  that  referees  should  fix  the  time  and  place  of  hearing  m 
writing.  (Although  it  is  the  better  practice.) 

When  the  time  and  place  for  the  hearing  is  actually  fixed  by  the  referees  or 
referee,  (by  parol  or  otherwise,)  and  the  attorney  gives  the  adverse  party  notice 
of  the  hearing  at  the  time  and  place  fixed,  such  adverse  party  is  in  fault,  if  he 
neglect  to  attend ;  and  in  his  absence  the  referee  may  proceed  upon  the  motion 
of  the  party  giving  the  notice. 

If  the  plaintiff  neglects  to  appear  the  referee  may  proceed  and  make  his  report 
in  favor  of  the  defendant ;  and  may  non-suit  the  plaintiff. 

July  Term,  1853.  Motion  by  the  plaintiff  to  set  aside  the 
report  of  a  referee.  The  facts  sufficiently  appear  in  the  opin- 
ion of  the  court. 

S.  BURTON,  for  the  Motion. 
A.  G.  HULL,  opposed. 

TYLER,  County  Judge. — The  plaintiff  insists  that  the  report 
of  the  referee  is  irregular,  and  should  be  set  aside  for  two 
reasons.  1st.  Because  the  referee  did  not  appoint  the  time 
and  place  for  the  hearing  in  writing,  before  the  defendant  gave 
the  notice  of  such  hearing.  2d.  Because  the  plaintiff  did  not 
appear  before  the  referee,  and  the  cause  was  not  heard  on  the 
merits. 

1st.  Was  it  necessary  for  the  referee  to  appoint  the  time 
and  place  for  the  hearing  in  writing,  before  the  cause  could  be 
regularly  noticed?  The  statute  in  force  on  the  subject  is  as 
follows :  "  They  (the  referees)  shall  appoint  a  time  and  place 
for  the  hearing."  (2  R.  S.  384,  §  43.)  It  will  be  noticed  that 
the  terms  of  the  statute  do  not  require  the  appointment  to  be 
in  writing,  and  I  have  always  regarded  it  sufficient  for  the 
referee  to  fix  the  time  and  place  for  the  hearing  by  parol.  It 
is  doubtless  desirable  in  all  cases  to  get  the  appointment  in 
writing,  and  serve  a  copy  of  it  with  the  notice  of  hearing.  Still 
the  statute  does  not  seem  to  require  it.  That  is  directory 
merely,  and  the  object  of  it  undoubtedly  was,  to  insure  the 
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attendance  of  the  referees,  thus  avoiding  the  contingency  of  a 
failure  of  the  referees  to  be  present,  where  a  notice  was  served 
on  the  adverse  party,  trusting  to  being  able  to  get  the  referees 
together  afterward.  At  the  time  the  statute  was  enacted  three 
referees  were  necessary  in  all  cases  of  reference,  and  hence  the 
more  necessity  of  the  appointment  provided  for,  than. now, 
when  one  only  is  required.  To  procure  the  attendance  of  one, 
without  previous  appointment,  is  not  so  uncertain  as  when  three 
are  to  be  secured.  I  am  of  the  opinion  that  when  the  referee 
actually  fixes  the  time  and  place  for  the  hearing,  and  the  attor- 
ney gives  the  adverse  party  notice  of  the  hearing  at  the  time 
and  place  fixed,  such  adverse  party  is  in  fault,  if  he  neglect  to 
attend,  and  in  his  absence  the  referee  may  proceed  upon  the 
motion  of  the  party  giving  the  notice. 

2d.  When  the  plaintiff  neglects  to  appear,  can  the  referee 
regularly  make  his  report  in  favor  of  the  defendant,  non-suiting 
the  plaintiff1?  In  the  case  of  Holmes  agt.  Slocum,  (6  How.  Pr. 
Rep,  217,)  Justice  JOHNSON,  of  the  seventh  judicial  district, 
held,  that  the  referee  Jiad  no  power  to  "  dismiss  a  complaint, 
and  turn  a  plaintiff  out  of  court,  for  unreasonable  neglect  to 
proceed  in  the  cause," — that  the  referee  wras  "  to  try  the  issue 
which  the  court  sends  to  him  to  be  tried,"  and  that,  "  for  every 
other  purpose,  the  action  and  the  parties  remain  in  court." 
This  authority  seems  to  be  against  the  practice  in  this  case. 
The  referee  has  certainly  turned  the  plaintiff  out  of  court  with- 
out a  trial,  and  that  too,  for  his  neglect  to  appear  on  the 
defendant's  notice,  and  prosecute  his  suit.  According  to  the 
view,  therefore,  of  Justice  JOHNSON,  the  report  in  this  case  is 
irregular.  However,  in  the  case  of  Williams  agt.  Sage,  (1  C. 
J?.,  JV.  S.,  358,)  Justice  ALLEN,  of  this  district,  came  to  a  pre 
cisely  contrary  conclusion  to  that  in  Holmes  agt.  Slocum,  above 
cited,  holding  that  either  party  may  notice  a  cause  for  hearing 
before  a  referee,  and  proceed  upon  that  notice,  precisely  as  on 
a  trial  by  the  court.  The  fact  that  the  plaintiff,  in  that  case 
had  appeared  and  entered  upon  the  hearing,  can  make  no  dif 
ference.  If  the  defendant  can  regularly  notice  the  case  foi 
hearing,  he  can  avail  himself  of  the  benefit  of  such  notice 
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whether  the  plaintiff  sees  fit  to  appear  upon  it  or  not.  The 
right  of  the  defendant  to  notice  the  cause  would  be  of  little 
service  to  him,  if  the  plaintiff  could  defeat  it  by  staying  away 
from  the  hearing.  On  the  whole  I  am  better  satisfied  with  the 
reasoning  in  the  case  of  Williams  agt.  Sage,  than  in  that  of 
Holmes  agt.  Slocum,  and  shall  therefore  adopt  it  as  governing 
authority.  Here  the  referee  fixed  the  time  and  place  for  the 
hearing,  pursuant  to  which,  the  defendant  gave  the  plaintiff  the 
notice,  and  I  am  of  the  opinion  that  the  referee  was  right  in 
proceeding  on  the  defendant's  notice,  and  in  the  absence  of 
any  evidence  on  the  part  of  the  plaintiff,  to  report  in  favor  of 
the  defendant. 

If  the  foregoing  views  are  correct,  so  far  as  the  regularity 
of  the  report  is  concerned,  the  motion  is  disposed  of.  But  as 
it  appears  that  the  action  is  upon  a  promissory  note,  which  will 
be  outlawed  if  this  suit  is  suffered  to  go  down,  and  as  the  prac- 
tice may  not  be  regarded  in  all  respects,  as  fully  settled  by 
express  adjudication,  I  consider  the  case  a  fit  one  for  relief. 
The  report  of  the  referee  must  be  set  aside,  upon  payment  to 
the  defendant,  of  fifteen  dollars  costs — being  his  trial  fee  before 
the  referee,  and  the  referee's  fees.  The  other  costs  and  dis- 
bursements of  the  defendant,  including  seven  dollars  for  op- 
posing this  motion,  may  abide  the  event  of  the  suit. 

Ordered  accordingly. 


SUPREME   COURT. 
FALON  agt.  KEESE. 

The  notice  that  an  assignor  will  be  examined,  must  specify  the  points  upon 
which  it  is  intended  to  examine  him. 

Canton  General  Term^  September ,  1853.  HAND,  P.  J.,  CADY 
&  ALLEN,  J.  J. 

This  was  an  appeal  from  the  judgment  of  the  County  Court, 
affirming  the  judgment  of  the  justice.  The  demand  upon 
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which  the  suit  was  brought  had  been  assigned  to  the  plaintiff; 
who  gave  the  following  notice  of  the  examination  of  the 
assignor :  (Title  of  the  cause.)  "  Before  George  Moore.  To 
the  above  named  defendant :  Sir, — Take  notice,  that  William 
Keough  has  assigned  to  me  a  contract  or  agreement  made  or 
entered  into  between  you  and  said  Keough,  on  or  about  the 
10th  day  of  April,  1852,  whereby  you  agreed  to  pay  said 
Keough  $15  a  month  for  six  months  from  said  date,  and  to 
furnish  said  Keough  a  house  and  garden,  and  fuel  for  said 
house  for  said  term,  and  said  Keough  agreed  to  wrork  for  you 
for  the  consideration  aforesaid,  during  said  term ;  and  further 
take  notice  that  on  the  trial  of  this  cause  before  George  Moore, 
Justice  of  the  peace,  I  shall  examine  the  said  William  Keough 
as  a  witness  on  the  part  of  the  plaintiff. 

Yours,  &c.,  Daniel  Falon,  by 

A.  B.,  his  attorney." 

Keough  was  called  as. a  witnesss  for  the  plaintiff,  and  exam- 
ined, although  the  defendant  objected  that  the  notice  was 
insufficient,  and  that  the  witness  wras  interested. 

The  justice  gave  judgment  for  the  plaintiff,  which  was  affirmed 
by  the  County  Court,  and  defendant  appealed. 

D.  S.  MCMASTERS,  for  Defendant. 
W.  R.  JONES,  for  Plaintiff. 

By  the  Court — HAND,  P.  J. — The  statute  requires  that  ten 
days'  notice  of  the  intended  examination  of  the  assignor,  "  spe- 
cifying the  points  upon  which  he  is  intended  to  be  examined, 
shall  be  given  in  writing  to  the  adverse  party."  (Code,  §  399.) 
That  was  not  done  in  this  case.  The  notice  set  out  the  con- 
tract, and  stated  that  it  had  been  assigned  to  plaintiff;  and  that 
the  plaintiff  would  examine  his  assignor.  Not  one  word  is 
said  as  to  the  points  or  subject  upon  which  the  examination 
was  to  be.  It  is  not  even  stated  that  the  suit  was  brought 
on  the  contract  that  had  been  assigned,  or  that  any  thing  was 
or  ever  had  been  due  on  it.  No  information  was  given  whe- 
ther the  examination  was  to  be  in  respect  to  the  making  of  the 
contract,  or  the  labor  done,  or  the  payments  made,  or  in  relation 
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to  the  house  and  garden,  &c.,  or  the  assignment,  nor  indeed, 
that  the  examination  will  be  in  relation  to  the  contract  at  all. 

This  practice  of  assigning  demands  not  negotiable,  for  the 
purpose  of  making  the  assignor  a  witness,  is  liable  to  great 
abuses ;  and  there  should  be,  at  least,  a  substantial  compliance 
with  the  statute. 

Judgment  reversed. 


SUPREME  COURT. 

HOOGLAND  &  VAN  WICKLEN,  overseers,  &c.,  agt.   HUDSON 

AND    OTHERS. 

A  bond  executed  by  the  putative  father  of  a  bastard  child,  under  section  14, 
(Title  0,  Chap.  20,  Part  1,  Vol.  1st,  R.  S.,  645,)  embracing  conjointly,  the 
two  conditions  in  that  section  is  a  nullity.  No  action  can  be  maintained 
upon  such  a  bond,  because  the  action  upon  one  of  the  conditions  (for  payment 
under  the  order  of  filiation,)  is  to  be  brought  by  the  overseers  of  the  poor, 
and  upon  the  other  condition,  (to  appear  at  the  Court  of  Sessions,)  by  the 
District  Attorney  of  the  county,  in  the  name  of  the  people.  Besides,  the 
statute  requires  such  bond  to  contain  either  in  the  alternative,  that  is :  it 
says,  "  with  one  or  other  of  the  following  conditions." 

The  provisions  of  the  Code  (section  111,)  requiring  that  actions  should  be  pros- 
ecuted in  the  name  of  the  real  parties  in  interest,  is  inapplicable  to  suits  by 
official  persons  in  their  name  of  office,  under  special  authority  conferred  by 
statute,  (section  113.) 

A  demurrer  which  states  that,  "the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,"  is  sufficient. 

Westchester  Special  Term,  September  1853.  Demurrer  to 
complaint. 

E.  J.  BEACH,  for  Plaintiffs. 
NEWTON  &  REED,  for  Defendants. 

S.  B.  STRONG,  Justice. — This  is  not  an  Action  against  the 
putative  father  for  the  support  or  sustenance  of  his  bastard 
child,  which  could  be  maintained  under  the  51st  section  of  title 
6,  of  the  20th  chapter  of  the  first  part  of  the  Revised  Statutes, 
by  the  overseers  of  the  poor.  It  has  been  instituted  against 
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the  alleged  father  and  his  sureties,  on  a  bond  executed  by  them 
upon  an  order  of  filiation,  made  by  two  justices,  and  must  *be 
sustained  by  that,  if  at  all 

The  bond  is  set  forth  in  the  complaint,  and  literally  it  has 
two  conditions ;  first,  that  the  defendant,  Hudson,  the  alleged 
father  of  the  child,  should  appear  at  the  next  General  Sessions 
to  be  held  for  the  county  of  Queens,  and  not  depart  the  court 
without  leave,  and  second,  that  he  should  pay  the  sums  for  the 
support  of  the  child  and  the  maintenance  of  its  mother,  which 
had  been  ordered  by  the  justices,  or  which  should  at  any  time 
thereafter  be  ordered  by  the  court  of  General  Sessions,  and 
should  indemnify  the  town.  The  objection  to  the  bond  is  that 
the  statute  does  not  provide  for  one  with  these  conjoined  con- 
ditions, but  it  directs  that  the  bond  shall  contain  either  in  the 
alternative.  The  words  are  "  one  or  other  "  of  such  conditions. 
(Section  14.)  A  strict  compliance  with  this  direction  is  not  a 
mere  matter  of  form,  but  is  very  material.  The  effect  of  the 
bond  depends  upon  which  of  the  alternatives  is  taken,  and  is 
widely  different  in  the  two  cases.  When  the  condition  is,  that 
the  father  shall  perform  the  order  of  filiation  and  settlement, 
and  indemnify  the  public,  he  is  concluded  thereby,  and  can 
appeal  from  no  other  part  of  it  than  such  as  fixes  the  weekly 
or  other  allowance  to  be  paid,  (section  24,)  and  then  in  case  of 
a  breach,  the  bond  must  be  prosecuted  by  the  overseers  in  the 
name  of  the  People  of  the  State.  (Section  47.)  Where  the 
condition  is  that  the  putative  father  shall  appear  at  the  court 
of  General  Sessions,  the  bond  is  to  be  deemed  an  appeal  from 
the  order  of  filiation,  and  then,  in  the  event  of  a  forfeiture,  it 
must  be  prosecuted  by  the  District  Attorney  of  the  county. 
(Section  46.)  Now  if  this  bond  contains  the  two  conditions, 
they  are  so  variant  in  their  nature  and  effect  that  it  cannot  be 
sustained.  If  it  should  be  construed  as  containing  but  one  of 
the  two,  which  sh*all  be  rejected  ?  Ordinarily  where  there  are 
contradictory  provisions  in  a  written  document,  (except  in  a 
will,)  that  which  is  first  inserted  has  the  preference.  Where 
the  contradiction  exists  in  provisions  which  are  to  exempt  a 
party  from  a  penalty,  it  would  seem  to  be  proper  to  give  him 
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the  benefit  of  that  which  is  the  most  favorable  to  him.  Upon 
either  principle,  the  condition  for  the  appearance  of  the  putative 
father  must,  should  either  prevail,  be  the  operative  one  in  this 
case.  In  that  supposition  this  action  would  fail,  as  it  has  not 
been  prosecuted  by  the  District  Attorney,  nor  does  the  com- 
plaint set  forth  any  breach  of  that  condition.  It  is  also  a  fatal 
objection,  if  the  action  is  brought  for  the  breach  of  the  other, 
that  it  is  not  in  the  name  of  the  people.  The  provisions  of  the 
Code  (section  111,)  requiring  that  actions  should  be  prosecuted 
in  the  name  of  the  real  parties  in  interest,  is  inapplicable  to 
suits  by  official  persons  in  their  name  of  office,  under  special 
authority  conferred  by  statute.  (Section  113.) 

If  the  adjudication  of  the  Court  of  Sessions,  that  the  bond  in 
question  was  one  of  submission  to  the  order  of  filiation,  and  not 
of  appeal,  was  conclusive  as  to  its  character,  that  would  not 
aid  the  plaintiffs,  as,  on  that  supposition,  the  action  should 
have  been  brought,  as  has  been  already  said,  in  the  name  of 
the  people.  But  a  decision  of  that  point  was  unnecessary. 
That  court  had  no  jurisdiction,  as  the  bond,  by  reason  of  its 
doubleness,  was  a  nullity.  It  is  well  settled  that  a  party  is  not 
estopped  by  the  decision  of  a  summary  point  against  him,  and 
particularly  where  there  is  a  valid  reason  to  support  the  judg- 
ment, as  a  party  cannot  be  driven  to  a  higher  tribunal  to  reverse 
a  bad  argument.  This  question,  however,  is  not  raised  by  any 
of  the  pleadings  in  this  suit.  The  fact  is  stated  in  a  certificate 
which  accompanied  the  plaintiffs'  points,  and  if  the  point  was 
of  any  importance,  it  might  well  be  questioned  whether  I  could 
take  it  into  consideration. 

The  fatal  objection  to  "the  plaintiffs'  suit  is,  that  for  the 
reasons  which  I  have  stated,  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  If  the  case  is  to  be 
decided  on  the  defendants'  demurrer  to  the  complaint,  that 
specifies  this  as  one  of  the  grounds.  It  is  true  that  it  is  in 
general  terms,  but  the  Code  requires  nothing  more  directly,  nor 
am  I  inclined  to  extend  its  exactions  by  implication.  Among 
the  papers  submitted  to  me  are  an  answer,  and  a  demurrer  to 
that  interposed  by  the  plaintiffs.  I  know  not  why  these  last 

VOL.  VIII.  44 
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papers  are  entitled  to  any  consideration,  as  they  were,  in  effect, 
superseded  by  the  defendants'  demurrer.  They  can  make  no 
difference  in  the  result,  however,  as  I  am  inclined  to  think  that 
the  old  rule,  that  on  a  demurrer  to  an  answer  the  sufficiency  of 
the  declaration  in  matters  of  substance  may  be  questioned,  still 
prevails,  where  the  objection  to  the  complaint  is,  that  it  does 
not  state  a  valid  cause  of  action.  By  the  148th  section,  all 
other  objections  are  waived,  if  not  taken  by  demurrer  or  answer, 
but  that  which  I  am  considering  is  expressly  excepted,  and  is 
therefore  left  as  it  was  at  common  law. 

There  must  be  judgment  for  the  defendants. 


SUPREME   COURT. 
HEWITT  agt.  HOWELL  AND  OTHERS. 

Where  the  defendant  has  appeared  generally  in  the  action,  an  irregularity  in 
the  summons,  (asking  judgment  under  the  1st,  instead  of  relief  under  the  2d 
tub.  of  section  129  of  the  Code,)  is  waived.  (See  the  several  authorities  to 
this  point  cited  in  the  opinion.) 

An  application  for  leave  to  amend  a  summons  should  be  upon  notice  (§  414,) 
where  there  has  been  a  general  appearance. 

In  an  action  brought  to  recover  damages  for  the  loss  of  goods  delivered  to  de- 
fendants as  common  carriers,  it  is  irregular  on  application  for  judgment,  to 
order  a  reference  to  ascertain  the  damages,  where  it  is  not  pretended  that  the 
case  involves  the  examination  of  a  long  account.  The  damages  should  be 
assessed  by  ajury. 

Jllbany  Special  Term,  December,  1852.  Motion  to  set  aside 
proceedings  for  irregularity.  The  action  was  commenced  by 
the  service  of  a  summons  and  complaint.  The  summons  stated 
that  if  the  defendants  failed  to  answer  the  complaint  the  plain- 
tiff would  take  judgment  against  them  for  $1000,  with  interest 
and  costs.  The  cause  of  action  set  forth  in  the  complaint  is 
the  loss  of  certain  goods  delivered  to  the  defendants  as  common 
carriers.  On  the  4th  of  August,  1852,  the  defendants  appeared 
by  an  attorney.  On  the  23d  of  September,  the  plaintiff,  with- 
out notice  to  the  defendants'  attorney,  obtained  an  order,  at  a 
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special  term,  for  leave  to  amend  his  summons,  so  as  to  make  it 
a  summons  under  the  second  sub-division  of  the  129th  section 
of  the  Code,  instead  of  the  first.  On  the  30th  of  November, 
upon  notice  to  the  defendants'  attorney  that  he  would  apply  at 
a  special  term  for  the  relief  demanded  in  his  complaint,  the 
plaintiff  obtained  an  order  referring  it  to  a  referee  to  ascertain 
the  amount  of  his  damages,  and  on  the  next  day,  upon  the 
report  of  the  referee,  obtained  without  notice  of  hearing,  a 
judgment,  which  was  perfected,  and  execution  issued  thereon. 
Notice  of  the  re-adjustment  of  the  costs  was,  on  the  same  day, 
served  upon  the  defendants'  attorney.  The  defendants  moved 
to  set  aside  the  summons  and  complaint,  and  all  the  subsequent 
proceedings,  for  irregularity. 

H.  SACIA,  for  Plaintiff". 
H.  HARRIS,  for  Defendants. 

HARRIS,  J. — The  plaintiff's  proceedings  have  been  irregular 
from  the  beginning.  The  plaintiff's  cause  of  action  belonged 
to  the  second,  and  not  the  first  sub-division  of  the  129th  sec- 
tion of  the  Code.  His  summons  was,  therefore,  irregular. 
Flynn  agt.  The  Hudson  River  Rail  Road  Company,  (6  How. 
308.)  But  the  defendant,  by  appearing  in  the  action,  waived 
this  irregularity.  He  admitted  himself  to  be  regularly  in  court, 
and  it  is  therefore  immaterial  what  was  the  form  of  the  sum- 
mons, or,  indeed,  whether  there  was  any  summons  at  all.  Dix 
agt.  Palmer,  (5  Howard,  233,)  Webb  agt.  Mott,  (6  Howard, 
439.)  In  the  latter  case,  it  was  well  said  by  Mr.  Justice  CRIP- 
PEN,  that  "  the  defendant  cannot  suffer  by  the  variance  between 
the  summons  and  complaint.  The  latter  contains  the  cause  of 
action,  and  the  defendant  is  informed  thereby,  of  every  fact 
necessary  for  him  to  know  in  order  to  protect  himself  against 
an  unfounded  claim." 

The  application  for  leave  to  amend,  without  notice  to  the 
defendants'  attorney,  was  also  irregular.  The  414th  section 
of  the  Code,  as  amended  in  1849,  entitles  a  defendant  who  has 
given  notice  of  appearance  in  the  action,  to  notice  of  all  the 
ordinary  proceedings  in  the  action.  The  Code  of  1848  had 
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dispensed  with  such  notice,  when  the  defendant  had  omitted  to 
answer  or  demur.  Hence  the  specific  provision  in  the  second 
sub-division  of  the  246th  section,  requiring,  in  case  of  default, 
notice  to  the  defendant  of  the  time  and  place  of  making  appli- 
cation for  the  relief  demanded  by  the  complaint.  This  provi- 
sion would  have  been  unnecessary  had  the  last  clause  of  the 
414th  section  been  added  to  the  375th  section  of  the  Code  of 
1848.  By  the  adoption  of  that  general  provision  in  the  revision 
of  1849,  the  provision  for  notice,  in  the  246th  section,  and 
some  other  similar  provisions  for  notice  in  specific  cases,  be- 
came useless.  It  would  have  been  better,  perhaps,  if  these 
special  provisions  had  been  stricken  out,  for  they  tend  now  to 
mislead  by  inducing  the  practitioner,  who  happens  to  overlook 
the  general  provision  added  to  the  414th  section,  to  conclude, 
that  in  cases,  not  thus  specifically  mentioned,  no  notice  is 
requisite. 

But,  by  omitting  to  move  to  vacate  the  order  for  leave  to 
amend,  the  defendants'  attorney  must  be  deemed  to  have  sub- 
mitted to  the  amendment.  Besides,  the  amendment  was,  in 
fact,  unnecessary.  We  have  seen  that  by  his  general  appear- 
ance in  the  action,  the  defendants'  attorney  had  waived  the 
irregularity  which  the  order  to  amend  was  intended  to  cure. 

The  order  of  reference  obtained  by  the  plaintiff  was  also  un- 
authorized by  law.  The  action  was  brought  to  recover  dama- 
ges for  the  loss  of  goods  delivered  to  the  defendants,  as  common 
carriers.  It  is  not  pretended  that  the  case  involved  the  exam- 
ination of  a  long  account.  Under  such  circumstances  it  was 
necessary  that  the  damages  should  be  assessed  by  a  jury.  No 
other  mode  of  proceeding  is  prescribed  by  the  Code.  None  of 
the  provisions  for  a  reference  specified  in  the  second  sub-division 
of  the  246th  section  of  the  Code,  are  applicable  to  such  a  case. 
The  order  of  reference,  therefore,  and  all  subsequent  proceed- 
ings in  the  action,  must  be  set  aside  as  irregular  and  void.  I 
think,  too,  that  the  defendants  are  entitled  to  the  costs  of  this 
motion,  but,  as  it  was  suggested  upon  the  argument,  that  the 
costs  of  a  former  motion  were  awarded  against  the  defendants, 
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the  rule  to  be  entered  upon  this  motion  may  provide  that  the 
costs  now  awarded  to  the  defendants  be  set  off  against  the  costs 
awarded  against  them  upon  the  former  motion. 


SUPREME   COURT. 

SALES  agt.  WOODIN. 

A  judge  at  Chambers  has  no  power  to  grant  a  series  of  20  day  orders,  ex  pum, 

staying  proceedings. 
An  order  to  stay  proceedings,  to  render  it  effectual,  must  be  accompanied  by  a 

notice  of  motion.     An  order  to  stay  proceedings  for  a  given  number  of  days 

is  never  proper.     It  should  always  be  limited  by  the  time  when  the  party  can 

make  application  for  the  relief  he  seeks. 

Jit  Chambers,  March  22,  1853.  Motion  for  order  to  stay 
proceedings  twenty  days.  The  action  having  been  tried  at  the 
circuit,  and  a  verdict  rendered  for  the  plaintiff,  a  motion  for  a 
new  trial  was  made,  at  the  Saratoga  Special  Term,  and  on  the 
25th  of  January,  the  motion  was  denied.  In  the  order  entered 
upon  denying  the  motion,  a  provision  was  inserted  that  the 
plaintiff's  proceedings  should  be  stayed  twenty  days.  On  the 
7th  of  February,  the  defendant  appealed  from  the  order  to  the 
general  term.  The  appeal  has  not  yet  been  heard.  On  the 
llth  of  February,  the  defendant's  attorney  applied  to  a  judge 
and  obtained  an  order  "that  the  plaintiff's  proceedings  be 
stayed  twenty  days."  On  the  2d  of  March  the  defendant's 
attorney  obtained  another  order  staying  proceedings  twenty 
days.  The  defendant  again  made  application  for  an  order 
staying  the  plaintiff's  proceedings  twenty  days  longer.  All 
the  applications  were  made  without  notice. 

G.  -W.  KIRTLAND.  for  motion. 

HARRIS,  J. — It  is  provided  by  law,  that  "  no  order  to  stay 
proceedings  for  a  longer  time  than  twenty  days,  shall  be  granted 
by  a  judge  out  of  court,  except  upon  previous  notice  to  the 
adverse  party."  Here,  proceedings  have  already  been  stayed 
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forty  days,  by  orders  made  without  notice  to  the  adverse  party, 
and  the  application  is  for  a  further  stay  of  twenty  days.  Such 
practice  is  a  clear  violation  of  the  spirit,  if  not  the  letter,  of  the 
provision  to  which  I  have  referred.  The  obvious  intention  of 
the  legislature  was,  that  the  power  of  a  judge  to  arrest  the  pro- 
ceedings of  a  party,  by  an  ex  parte  order,  should  be  limited  to 
twenty  days.  To  effect  a  stay  for  a  longer  time,  by  a  series 
of  orders,  each  by  itself,  within  the  statutory  limit,  but  in  the 
aggregate,  exceeding  that  limit,  is  but  an  evasion  of  the  statute. 
It  is  but  an  attempt  to  accomplish  indirectly,  what  could  not 
be  done  directly.  The  evil,  against  which  the  legislature  in- 
tended to  provide,  by  thus  restricting  the  power  of  the  judge 
in  granting  an  ex  parte  order,  is  increased  rather  than  diminished 
by  sanctioning  such  a  course  of  proceeding.  The  plaintiff's 
attorney  would  have  been  justified  in  disregarding  each  of  these 
twenty  day  orders ;  certainly  the  last  one,  for,  in  granting  it, 
the  judge  must  be  held  to  have  exceeded  the  jurisdiction  con- 
ferred upon  him  by  law. 

These  orders  were  void  for  another  reason.  It  is  a  well 
settled  and  long  established  rule  that  an  order  to  stay  proceed- 
ings, in  order  to  render  it  effectual,  must  be  accompanied  with 
notice  of  a  motion.  Roosevelt  agt.  Fulton,  (5  Cowen,  438 ; 
Graham's  Pr.  680;)  Schenck  agt.  McKie,  (4  Howard,  246.) 
The  order,  as  was  said  in  Chubbuck  agt.  Morrison,  (6  Howard, 
367,)  is  only  a  means  to  an  end.  The  end  to  be  attained  by 
the  stay  of  proceedings  must  be  indicated  in  the  notice  that 
accompanies  or  precedes  the  order.  Hence  it  is,  that  an  order 
to  stay  proceedings  for  any  given  number  of  days,  is  never 
proper.  It  should  always  be  limited  by  the  time  when  the 
party  can  make  application  for  the  relief  he  seeks. 

In  this  case,  the  defendant  has  already  appealed  from  the 
order  denying  his  motion  for  a  new  trial.  The  notice  which  is 
requisite  to  give  efficacy  to  an  order  staying  proceedings  has 
already  been  served.  The  defendant  now  seeks  to  suspend  the 
plaintiff's  proceedings  until  he  can  be  heard  upon  the  appeal. 
In  this  he  is  probably  right.  But  if  he  is,  it  cannot  be  effected 
by  procuring  a  fresh  order  to  stay  proceedings  PVP™  +„.„-*- 
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days,  until  .the  appeal  can  be  argued.     He  should  have  obtained 
an  order  to  show  cause  why  the  proceedings  should  not  thus 
be  stayed,  upon  some  day  within  twenty  days,  and  in  the  ™" — 
time  directing  that  the  proceedings  be  stayed. 
The  defendant  may  yet  have  such  an  order. 


SUPREME  COURT. 

NORTHROP  AND  WIFE  agt.  ANDERSON  AND  OTHERS. 

In  partition  cases,  where  two  or  more  of  the  parties  interested  desire  to  have 
their  shares  set  off  to  them  to  be  enjoyed  in  common,  (Laws  1847.  p.  557, 
§  4,)  an  order  of  reference  will  be  granted  for  that  purpose.  And  this  should 
be  done  before  a  final  decree  in  partition  is  entered. 

New-York  Special  Term,  February,  1853.  Motion  by  plain- 
tiff's for  a  reference. 

CHARLES  EDWARDS,  for  Motion. 
C.  P.  KIRKLAND,  Opposed. 

EDWARDS,  Justice. — There  is  no  issue  formed  by  the  pleadings 
which  ought  to  prevent  the  court  from  granting  the  order  of 
reference  asked  by  the  plaintiffs.  The  act  of  1847,  (Laws  of 
184T,  p.  557,  §  4,)  provides  that  when  it  shall  appear  to  the 
court  that  the  several  persons  interested  in  lands,  &c.,  of  which 
partition  is  sought,  are  desirous  of  enjoying  their  several  shares 
or  interest  in  common  with  each  other,  the  court  may  direct, 
&c.  This  certainly  contemplates  that  the  provisions  for  setting 
apart  the  shares  of  those  who  desire  to  remain  without  partition, 
shall  be  made  before  the  final  decree  is  made. 

The  plaintiffs  are  entitled  to  the  order  of  reference  asked 
for,  and  if  the  defendants  desire  it  a  provision  must  be  inserted 
in  the  order,  that  the  referee  ascertain  and  report  whether  the 
shares  of  the  defendants  can  be  set  off  to  them  to  b*>  <>niovo-- 
in  common. 
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SUPREME  COURT. 

BONESTEEL,  appellant,  agt.  LYNDE  AND  OTHERS,  respondents. 

Monroe  General  Term,  September,  1853.  WELLES,  JOHNSON, 
and  T.  R.  STRONG,  Justices. 

The  decision  at  special  term,  in  this  case,  as  reported  in  the 
present  volume,  ante  p.  226,  was  affirmed  on  appeal,  at  the 
present  term,  and  for  the  reasons  stated  by  the  justice  at  the 
special  term. 


SUPREME  COURT. 

NEW  YORK  LIFE  INSURANCE  AND  TRUST  Co.  agt.  RAND  AND 

OTHERS. 

Monroe  General  Term,  September,  1853.  WELLES,  JOHNSON, 
and  T.  R.  STRONG,  Justices. 

This  case  came  up  on  appeal  from  the  order  made  at  special 
term,  as  reported  in  this  volume,  ante  p.  35,  when  the  decision 
made  at  special  term  was  affirmed,  as  well  for  the  reasons 
stated  by  the  justice  at  special  term,  as  upon  the  ground  that 
the  writ  of  assistance  is  in  the  nature  of  an  execution  upon  the 
judgment,  and,  under  the  Code,  may  issue  without  an  order. 
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SUPREME   COURT. 
THE  COL.  INS.  Co.  agt.  FORCE,  impleaded,  &c. 

An  order,  denying  a  motion  that  an  undertaking  given  on  the  arrest  of  the 
defendant  be  delivered  up,  and  an  exoneretur  entered,  is  appealable. 

A  defendant,  by  procuring  bail  on  his  arrest,  unless  he  does  so  voluntarily,  does 
not  waive  his  objections  to  the  legality  of  the  arrest. 

Nor,  it  seems,  under  the  Code,  does  obtaining  time  to  answer  the  complaint 
have  that  effect.  Though  relief  may  be  denied  on  the  ground  of  laches. 

A  summons  and  complaint  and  order  of  arrest  were  delivered  to  the  sheriff, 
and  he  verbally  deputed  a  person,  not  his  deputy,  to  serve  them,  who  did  so, 
and  the  sheriff  made  a  return  that  he  (the  sheriff,)  had  served  them,  and  had 
the  undertaking;  the  return  is  conclusive  in  that  suit. 

General  Term,  May,  1853.  HAND,  P.  J.,  CADY  and  ALLEN, 
J.  J. 

This  was  an  appeal  from  an  order  made  by  Mr.  Justice  C. 
L.  ALLEN,  at  special  term,  denying  a  motion  that  an  undertak- 
ing given  on  the  arrest  of  the  defendant,  Force,  be  delivered 
up,  and  an  exoneretur  entered.  The  sheriff  of  Oneida  county 
stated  in  his  affidavit,  that  on  the  25th  day  of  August,  1852,  as 
he  was  about  to  leave  home,  an  application  was  made  to  him 
to  depute  one  J.  Halstead  to  serve  the  summons,  complaint  and 
order  of  arrest  in  this  cause ;  and  that  he  verbally  so  deputed 
said  Halstead ;  and  was  next  day  informed  by  Halstead  that  he 
had  made  such  service,  whereupon  he,  (the  sheriff,)  signed  a 
return  that  he  had  made  service  of  said  summons,  com- 
plaint, and  order  of  arrest,  and  received  from  Halstead  the 
undertaking  given  on  the  arrest ;  which  he  still  retains.  That 
Halstead  was  not  his  deputy  but  a  city  marshal,  and  had  none 
but  a  verbal  authority.  Force  deposed  to  the  arrest  by  Hal- 
stead,  who  informed  him  that  he  was  only  verbally  deputed. 
That  the  order  of  arrest  was  made  by  the  judge  of  Oneida 
county,  and  that  he  was  not  discharged  until  the  usual  under- 
taking had  been  given. , 

One  Wendell  deposed  that  he  received  the  papers  at  Am- 
sterdam, in  Montgomery  county,  from  the  attorney  of  the 
plaintiff,  to  be  delivered  to  the  sheriff  of  Oneida  county ;  and 
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delivered  them  to  the  latter  at  Utica,  to  be  served  ;  and  that  he 
gave  no  directions  to  the  sheriff,  nor  made  any  request  that 
Halstead  should  be  verbally  deputed ;  nor  had  he  any  instruc- 
tions from  the  plaintiffs'  attorney  to  do  so.  This  statement  was 
confirmed  by  the  affidavit  of  the  attorney  for  plaintiffs. 

The  order  of  arrest  was  made  by  the  judge  of  Oneida  county. 
The  return  of  the  sheriff  was,  that  he  had  arrested  Force  on 
the  25th  of  August,  1852 ;  and  had  taken  an  undertaking  for 
his  appearance,  and  served  therewith  a  summons  and  complaint. 
This  return  was  dated  on  the  26th  of  August,  1852,  and  was 
sent  with  the  papers  to  the  plaintiffs'  attorney.  On  the  8th 
day  of  September,  1852,  the  plaintiffs'  attorney  received  a 
letter  from  the  defendant's  attorney,  dated  on  the  7th,  asking 
that  the  time  to  answer  be  extended  20  days,  and  enclosing  a 
stipulation  to  that  effect,  which  was  signed  and  immediately 
returned.  The  papers  for  this  motion  were  served  on  the  10th 
of  September. 

MR.  TROUP,  for  Defendant. 
C.  PATTERSON,  for  Plaintiffs. 

By  the  Court — HAND,  P.  J. — This  is  an  appealable  order. 
(Code  §  349.)  An  order  to  arrest  is  one  of  the  provisional 
remedies  under  the  Code,  and  the  denial  of  the  motion  at  spe- 
cial term,  substantially  continues  that  order. 

The  defendant  by  giving  bail,  or  procuring  an  "  undertaking  " 
to  be  given,  did  not  thereby  waive  his  objections  to  the  legality 
of  the  arrest,  unless  he  did  so  voluntarily.  Under  the  former 
system,  the  execution  of  a  bond  to  be  discharged  from  arrest, 
by  the  defendant  himself,  did  not  have  that  effect.  (6  J.  B. 
Moore,  64 ;  10  Id.  322 ;  2  D.  Sf  R.,  73 ;  Id.  237.)  And  I  am 
inclined  to  think,  that  requesting  and  obtaining  further  time  to 
answer  was  not  a  waiver  of  any  irregularity  in  the  arrest.  The 
party,  no  doubt,  must  not  be  guilty  of  laches  in  moving  to  be 
discharged.  Pixley  agt.  Winchell,  (7  Cow.  366 ;)  Webb  agt. 
Molt,  (6  How.  Pr.  R.,  439;)  Primrose  agt.  Badderley,  (2  Cr.  fy 
M.,  468 ;)  Queen  agt.  Burgess,  (8  Jl.  Sf  £.,  275 ;)  Farrell  agt. 
Petre.  (5  Jl.  fy  E.,  818.)  But  now  an  arrest  is  no  part  of  the 
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commencement  of  the  suit ;  and  an  order  for  that  purpose,  in  a 
proper  case,  may  be  obtained  at  any  stage  of  the  suit,  notwith- 
standing the  defendant  has  appeared  therein.  I  very  much 
doubt,  therefore,  whether  an  answer  would  have  been  a  waiver 
unless  there  had  been  unreasonable  delay. 

But  the  proceedings,  on  the  part  of  the  plaintiffs,  have  been 
entirely  regular.  The  defendant,  who  is  a  non-resident,  gave 
bail,  which  was  not  excepted  to,  and  the  sheriff  has  made  a 
formal  and  full  return  of  the  service  of  the  order  by  himself; 
and  the  question  in  the  case  is,  can  the  defendant  set  aside  the 
proceedings  without  any  fault  on  the  part  of  the  plaintiffs,  or  is 
his  remedy  against  the  sheriff,  or  the  man  who  arrested  him? 
The  sheriff  swears  the  agent  of  plaintiff's  attorney  requested 
him  to  depute  Halstead,  but  this  is  positively  contradicted  by 
the  agent,  who,  with  Patterson,  also  swears  he  had  no  authority 
to  do  so. 

If  the  service  is  good,  the  undertaking  is  good.  And  if  we 
cannot  look  behind  the  return,  there  is  no  proof  that  the  service 
is  not  good ;  but  on  the  contrary,  there  is  conclusive  evidence 
that  the  sheriff  arrested  the  defendant. 

And  it  seems  to  be  clear,  that  there  can  be  no  averment 
against  the  return  of  the  sheriff  in  the  same  action.  (Watson 
on  Sheriffs,  72 ;  Dalt.  189 ;  Allen  on  Sheriffs,  57  ;  Cow.  and  HiWs 
Notes,  1087,  1090 ;)  Putnam  agt.  Man,  (3  Wend.,  252 ;)  Allen 
agt.  Martin,  (10  Id.  300 ;)  Townsend  agt.  Olin,  (5  Id.  209 ;) 
Boomer  agt.  Laine,  (10  Id.  525 ;)  Huntington  ggt.  Taylor,  (15 
East.  378 ;)  Wilson  agt.  Executors  of  Horst,  (1  Pet.  C.  C.  R. 
441 ;)  Gardner  agt.  Horner,  (8  Mass.  325, 19  Vin.  210  ;)  Return 
of  Andrews  agt.  Lynton,  (1  Salk.  265 ;)  Clerk  agt.  Withers,  (2 
Ld.  Raym.  1072,  Code  §  138.)  It  may  sometimes  be  questioned 
when  it  comes  in  collaterally,  and  in  a  suit  against  the  Sheriff; 
and  in  some  cases  in  this  State,  a  return  on  a  ft.  fa.  has  been 
disproved.  Dubois  agt.  Dubois,  (2  Wend.  416 ;)  Bank  of 
Orange  county  agt.  Wakeman,  (1  Cow.  46 ;)  Armstrong  agt. 
Garrow,  (6  Cow.  465.)  The  judge  who  delivered  the  opinion 
in  Van  Rensselaer  agt.  Chadwick,  (7  How.  Pr.  R.  297,)  ex- 
pressed an  opinion,  obiter,  against  the  conclusiveness  of  the 
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return  of  a  sheriff,  but  cited  no  authority ;  and  the  case  was  one 
of  service  by  a  private  person.  It  would  be  detrimental  to  the 
administration  of  justice,  if  the  official  returns  of  the  sheriff,  in 
a  cause,  were  liable  to  be  contradicted.  No  doubt,  in  proper 
cases,  the  court  will  always  give  a  party  an  opportunity  to  be 
heard  upon  the  merits,  where  a  default  has  been  taken,  if  the 
application  is  in  season.  But,  beyond  that,  the  remedy  should 
be  against  the  officer. 

This  view  of  the  case  renders  it  unnecessary  to  inquire  into 
the  validity  of  the  arrest.  See  Blatch  agt.  Artcher,  (Cowper, 
65 ;  2  Greenleaf  Evi.  §  589 ;)  Townsend  agt.  Olin,  (5  Wend. 
209;)  Boardman  agt.  Halliday,  (10  Paige,  232;)  Hunt  agt. 
Burrell,  (5  /.  R.,  137 ;)  Parker  agt.  Kett.  (1  Ld.  Ray.  658 ;) 
Martin  agt.  Bell,  (1  Stark.  JV.  P.  R.,  413 ;)  Saunderson  agt. 
Baker,  (2  W.  Bl.  832.) 

The  order  should  be  affirmed  with  costs. 


SUPREME   COURT. 


pj\  ^  ROE  agt.  ROGERS. 


An  answer  to  a  complaint  for  assault  and  battery  and  false  imprisonment,  which 
denies  the  whole  complaint,  and  each  and  every  allegation  thereof,  can  not,  as 
a  further  defence,  set  np  new  matter  in  justification  of  the  alleged  assault  and 
false  imprisonment.  They  are  inconsistent. 

Broome  County  Special  Term,  October,  1853.  Motion  on  the 
part  of  the  plaintiff  to  strike  out  a  portion  of  the  answer,  on  the 
ground  of  inconsistency,  &c. 

MR.  BARRATT,  for  Motion. 
MR.  SQUIRES,  Opposed. 

CRIPPEN,  Justice. — The  complaint  is  for  an  alleged  assault 
and  battery,  and  false  imprisonment.  The  defendant,  in  his 
answer,  in  the  first  place,  denies  the  whole  complaint,  and 
each  and  every  allegation  of  it ;  and  for  a  further  defence,  in 
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the  second  place,  he  sets  up  new  matter  in  justification  of  the 
alleged  assault  and  false  imprisonment. 

It  is  entirely  manifest  that  the  answer  contains  inconsistent 
matters  of  defence  ;  it  denies  that  the  defendant  committed  an 
assault  and  battery,  or  imprisoned  the  plaintiff.  After  thus 
denying  the  allegations  in  the  complaint  the  defendant  admits 
that  he  committed  the  acts  complained  of,  and  sets  up  new 
matter  by  way  of  justification. 

The  system  of  pleading  authorized  by  the  Code,  no  where 
allows  the  defendant  to  deny  the  allegations  in  the  complaint, 
and  then,  in  the  same  answer,  admit  the  same  to  be  true,  with 
matters  of  excuse  and  justification. 

It  cannot  be  useful  or  necessary  to  allow  such  palpable  con- 
tradictions and  inconsistencies  to  be  spread  out  in  the  same 
pleading ;  truth  and  justice  are  hand  maids ;  they  should  not.be 
separated  by  the  consent  or  permission  of  the  courts. 

The  law,  as  it  is  now  understood  to  exist,  requires  the  par- 
ties to  distinctly  point  out,  in  plain  and  simple  language,  the 
truth  of  their  case  on  either  side.  The  plaintiff  should  state  his 
case  according  to  the  facts,  and  the  defendant  in  the  same 
manner,  his  defence,  so  that  each  may  come  prepared  for  trial, 
with  the  necessary  proof.  No  unnecessary  issues  should  be 
raised  or  allowed  in  the  pleadings.  The  law  authorises  the 
defendant  to  deny  each  and  every  allegation  in  the  complaint, 
thereby  putting  the  plaintiff  to  the  proof  of  his  whole  case. 
When  this  is  done  the  defendant  is  not  allowed  to  set  up  a 
defence  in  the  same  answer,  which  admits  the  denial  to  be 
false  and  the  complaint  true.  Every  plea  should  be  true  and 
capable  of  proof;  "  truth  is  the  goodness  and  virtue  of  pleading, 
as  certainty  is  the  grace  and  beauty  of  it." 

If  the  defendant  shows  by  his  answer  that  he  has  pleaded 
falsely,  it  should  not  be  allowed  to  stand. 

The  denial  of  the  assault  and  false  immprisonment,  cannot 
be  reconciled  with  the  new  matter  set  up  in  justification ;  one 
or  the  other  is  not  true.  The  plaintiff  should  not  be  required 
to  prove  matters  that  the  defendant,  in  one  part  of  his  answer, 
has  admitted  to  be  true,  but  in  another  part  of  the  same  answer 
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denied.  If  the  defendant  relies  upon  his  justification,  then  he 
should  admit  the  truth  by  confessing  the  assault,  &c.,  and 
meet  the  case  upon  the  merits.  The  defendant  cannot  be 
permitted  to  occupy  both  grounds  of  defence  at  the  same  time, 
in  the  same  pleading ;  he  must  elect  between  them. 

It  is  a  settled  rule  of  pleading  that  matters  in  avoidance 
cannot  be  set  up,  when  the  matter  it  seeks  to  avoid  is  denied. 
(14th  Barbour,  533,  and  cases  cited  ',  4  Sandford}  664 ;  Id.  680.) 

The  motion  must  be  granted  with  costs. 


SUPREME   COURT. 

PEOPLE  ex  rel.  ATKINS  &  POWELL,  agt.  VAN  LEUVEN  &  SNYDER, 
Trustees,  &c. 

This  court  have  the  power  to  expunge  clearly  immaterial  matter  from  a  return 
to  an  alternative  mandamus. 

A  relator  may  demur  or  plead  to  all  or  any  of  the  material  facts  contained  in 
the  return ;  but  if  it  be  encumbered  with  matter  clearly  immaterial,  it  may,  on 
motion,  be  stricken  out. 

In  proceedings,  by  school  district  officers,  to  compel  the  taxable  inhabitants  of 
the  district  to  pay  certain  expenses,  in  pursuance  of  an  order  of  the  Board  of 
Supervisors  of  the  county,  (Laws  of  1847,  ch.  172 ;  Laws  of  1849,  ch.  3S8,) 
held,  on  a  return  by  the  trustees,  to  an  alternative  mandamus  requiring  them 
to  levy  and  collect  the  tax,  &c.,  that  if  the  Board  of  Supervisors  acquired 
jurisdiction  under  the  statute,  the  power  was  with  them  to  adjudge  as  to  the 
nature  and  amount  of  the  claim,  and  whether  it  was  of  the  character 
provided  for  by  the  law.  Having  jurisdiction,  their  judgment  upon  these 
points  would  be  conclusive  upon  the  parties. 

Therefore,  that  part  of  the  return  which  related  to  the  nature  of  the  claim  of  the 
relators,  was  ordered  to  be  striken  out,  as  immaterial. 

(Mr.  Justice  WRIGHT  approves  the  construction  of  the  sections  of  this  statute 
as  given  in  the  case  of  Gale  agt.  Trustees,  in  Busti  and  Harmony,  ante 
page  125.) 

Albany  Special  Term,  September,  1853.  Motion  to  strike 
out,  as  irrelevant  and  immaterial,  certain  parts  of  the  return  of 
the  defendants  to  an  alternative  mandamus  issued  on  the  rela- 
tion of  Atkins  and  Powell. 
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On  the  1st  April,  1853,  an  alternative  mandamus  was  issued 
on  the  relation  of  Atkins  and  Powell,  directed  to  the  defendants, 
two  of  the  trustees  of  School  District  No.  16,  in  the  town  of 
Westerlo.  The  writ  recites  that  Atkins  and  Powell  are  enti- 
tled to  the  sum  of  $36,88,  to  be  collected  from  the  taxable 
inhabitants  of  School  District  No.  16,  in  the  town  of  Westerlo, 
in  pursuance  of  the  order  of  the  Board  of  Supervisors  of  Albany 
county,  dated  December  20, 1851,  and  that  the  defendants  have 
refused  to  join  with,  or  assist  Atkins,  one  of  the  trustees  of  the 
district,  in  issuing  the  proper  warrant  to  the  collector  of  the 
said  district  for  the  collection  thereof.  The  writ  commands 
them  to  join  with  or  duly  assist  Atkins  in  issuing  the  warrant, 
or  show  cause  to  the  contrary,  in  the  Supreme  Court,  on  the 
last  Tuesday  of  April,  1853. 

To  this  writ  the  defendants  made  return,  parts  of  which  the 
relators  now  move  to  strike  out  as  immaterial. 

The  parts  alleged  to  be  immaterial  are,  1st.  All  the  matter 
contained  in  the  1st,  2d,  3d,  4th,  5th,  6th,  7th,  and  8th  folios 
of  the  return,  relating  to  the  manner  in  which  the  claim  of  the 
relators  arose,  and  a  history  of  such  claim  and  its  nature  and 
character  prior  to  its  being  presented  for  the  action  of  the 
Board  of  Supervisors.  2d.  The  matter  contained  in  parts  of 
folios  15,  16  and  17  of  the  return,  purporting  to  give  a  history 
of  the  proceedings  of  a  meeting  held  in  the  school  district  on 
the  20th  January,  1853. 

J.  M.  HARRIS  &  F.  K.  TERRY,  for  Relators. 
T.  SMITH  &  0.  H.  CHITTENDEN,  for  Defendants. 

WRIGHT,  Justice. — In  1847,  a  law  was  passed  providing  a 
mode  for  indemnification  of  school  district  officers  against  costs 
and  expenses  incurred  in  consequence  of  acts  performed  by 
them  in  their  official  capacity.  The  first  section  of  the  law  was 
amended  in  1849.  (Laws  of  1847,  chap.  172 ;  Laws  of  1849, 
chap.  388.)  The  law  as  it  now  stands  upon  the  statute  book, 
is  not  particularly  clear  in  its  terms ;  and  in  construing  some 
of  its  provisions,  two,  at  least,  of  the  judges  of  this  court  have 
already  differed.  (6  Howard,  332  j  8  Howard,  125.)  I  agree 
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with  Mr.  Justice  TAGGART,  in  Gale  agt.  Trustees  of  School 
District  JVo.  13,  in  Busti  and  Harmony,  (8  Howard,  125,)  that 
to  give  consistency  to  the  sections  of  the  act,  the  words  "in 
the  manner  hereinafter  described,"  in  the  first  section  as  amend- 
ed, should  be  rejected  as  surplusage.  Two  classes  of  cases 
will  then  be  provided  for,  and  two  distinct  modes  of  obtaining 
indemnity.  The  one  class  where  the  district  is  morally  bound, 
and  is  willing  to  indemnify  its  officers  against  losses  sustained 
by  them ;  the  other,  when  the  district  ought  to  pay,  but  will 
not  except  upon  compulsion.  In  the  first  class,  where  a  ma- 
jority of  the  taxable  inhabitants  shall  determine  to  pay,  it  is 
made  the  duty  of  the  trustees  to  ascertain  "  the  actual  amount 
of  all  costs,  charges  and  expenses  paid  by  such  officer,  and  to 
cause  the  same  to  be  assessed  upon,  and  collected  of  the  taxa- 
ble inhabitants  of  said  district  in  the  same  manner  as  other 
taxes  of  said  district  are  assessed  and  collected,  and  when  so 
collected  to  pay  the  same  to  the  officer,  by  virtue  of  the  act 
entitled  to  receive  the  same."  In  the  second  class,  whenever 
a  trustee  or  other  officer  of  a  school  district  shall  have  paid  any 
costs,  charges  or  expenses,  as  mentioned  in  the  first  section ; 
and  shall  make  out  an  account  of  such  charges,  costs  and  ex- 
penses so  paid  by  him,  giving  the  items  thereof,  and  verifying 
the  same  by  his  oath  or  affirmation ;  and  shall  serve  a  copy  of 
such  account  so  sworn  to,  upon  the  trustees  of  the  district 
against  which  such  claim  shall  be  made,  together  with  a  notice 
in  writing,  that  on  a  certain  day  therein  specified,  he  will 
present  such  account  to  the  board  of  supervisors  of  the  county 
in  which  such  school  district  shall  be  situated,  for  settlement  at 
some  legal  meeting  of  such  board  ;  and  if  upon  the  appearance 
of  the  parties,  or  upon  the  proof  of  service  of  the  notice  and 
copy  of  the  account,  the  board  shall  be  of  opinion  that  such 
account,  or  any  portion  thereof,  ought  justly  to  be  paid  to  the 
complainant,  and  shall  by  an  order  to  be  made  by  a  majority 
of  all  the  members  elected  to  the  same,  and  entered  on  its 
minutes,  require  such  account,  or  such  part  thereof  as  such 
board  shall  be  of  opinion  ought  justly  to  be  paid  to  the  claim- 
ant, by  such  district  to  be  repaid ;  it  shall  be  the  duty  of  the 
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trustees  of  the  school  district,  within  thirty  days  after  the  ser- 
vice of  a  copy  of  such  order  upon  them,  to  cause  the  same  to 
be  entered  at  length  in  the  book  of  records  of  the  district,  and 
to  issue,  to  the  collector  of  the  district,  a  warrant  for  the  col- 
lection of  the  amount  so  directed  to  be  paid,  in  the  same  man- 
ner, and  with  the  like  force  and  effect  as  upon  a  tax  voted  by 
the  district.  The  account,  with  the  oath  of  the  party  claiming 
the  same,  is  made  prima  facie  evidence  of  the  correctness 
thereof;  and  it  is  provided  that  no  portion  of  such  account 
shall  be  ordered  to  be  paid  which  shall  appear  to  the  board  to 
have  arisen  from  the  wilful  neglect  or  misconduct  of  the  claimant. 

The  case  attempted  to  be  made  by  the  relators,  and  on  which 
they  must  rely  for  eventual  success,  if  they  are  to  succeed  at 
all,  falls  clearly  within  the  latter  class  contemplated  by  the 
statute.  They  seek  to  compel  the  district  to  pay.  It  is  not 
pretended  that  it  is  the  duty  of  the  trustees  to  levy  the  tax,  be- 
cause a  majority  of  the  taxable  inhabitants  of  the  district  have 
signified  their  willingness  to  pay ;  but  because  the  amount  has 
been  ordered  to  be  paid  by  the  Board  of  Supervisors  of  the 
county  of  Albany,  that  board  having  jurisdiction,  and  legally 
adjudicated  as  to  the  nature,  character,  and  amount  of  the 
claim. 

If  the  board  of  supervisors  acquired  jurisdiction  under  the 
statute,  the  power  was  with  them  to  adjudge  as  to  the  nature 
and  amount  of  the  claim,  and  whether  it  was  of  the  character 
provided  for  by  the  law.  Having  jurisdiction  their  judgment, 
upon  these  points,  would  be  conclusive  upon  the  parties.  If 
they  acted  without  jurisdiction,  the  relators  would  take  nothing 
by  their  action.  It  is  not,  or  cannot  be  pretended,  under  these 
proceedings,  that  a  peremptory  mandamus  can  ever  issue,  un- 
less it  shall  be  shown  that  the  board  of  supervisors  had  juris- 
diction to  pass  upon  the  claim  of  the  relators,  and  that  the 
steps  required  by  the  statute  were  substantially  pursued.  All 
that  part  of  the  return,  therefore,  which  relates  to  the  nature 
of  the  claim  of  the  relators,  and  which  appears  to  be  set  up 
with  the  view  of  showing  misconduct  on  their  part,  is  clearly 
immaterial.  That  is  a  point  wrhich  the  board  of  supervisors 
VOL.  VIII.  46 
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were  empowered  to  pass  upon,  provided  jurisdiction  had  been 
acquired.  Being  immaterial  the  records  or  return  should  not 
be  encumbered  with  it,  or  the  relators  called  upon  to  demur  to, 
or  take  issue  on  immaterial  facts.  The  matter  must  be  stricken 
out  of  the  return. 

So  also,  that  part  of  the  return  is  immaterial  which  purports 
to  give  a  history  of  a  district  meeting  called  by  the  trustees, 
on  the  20th  January,  1853,  at  which  the  claim  of  the  relators 
was  passed  upon  and  refused  to  be  allowed  by  the  district.  It 
was  not  seriously  contended,  on  the  argument  of  the  motion  by 
the  counsel  for  the  defendants,  that  there  was  any  materiality 
in  the  statement.  Admitting  it  all  to  be  true,  it  cannot  effect, 
in  the  remotest  degree,  the  legal  rights  of  the  parties  to  this 
controversy.  It  ought  not,  therefore,  to  encumber  the  return. 

I  entertain  no  doubt  of  the  power  of  this  court  to  expunge 
clearly  immaterial  matter  from  a  return  to  an  alternative  man- 
damus. A  relator  may  demur  or  plead  to  all  or  any  of  the 
material  facts  contained  in  the  return  ;  but  if  it  be  encumbered 
with  matter  clearly  immaterial,  I  think  it  may,  on  motion,  be 
stricken  out. 

Whether  this  case  shall  hereafter  come  before  the  court,  on 
a  demurrer  to  the  return  of  the  defendants,  or  in  any  other 
form,  in  deciding  this  motion,  I  desire  to  be  considered  as 
intimating  no  opinion,  on  the  question  of  jurisdiction  in  the 
board  of  supervisors,  or  if  such  jurisdiction  were  acquired, 
whether  the  necessary  steps  were  taken  to  fix  the  duty  upon 
the  trustees  to  issue  to  the  collector  a  warrant  for  the  collection 
of  the  alleged  claim  of  the  relators. 

Let  an  order  be  entered  to  strike  out  of  the  return,  all  the 
matter  contained  therein,  from  and  after  the  word  "follows," 
in  the  17th  line  of  the  first  folio,  down  to,  and  including  the 
word  "judgment,"  in  the  6th  line  of  the  7th  folio;  also,  to 
strike  out  the  word  "  further,"  in  the  7th  line  of  the  7th  folio. 
Also  to  strike  out  all  from  and  after  the  word  "  proceedings," 
in  the  13th  line  of  the  15th  folio,  down  to  and  including  the 
words  "  so  to  do,"  in  the  3d  line  of  the  17th  folio. 
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The  provisions  of  the  Revised  Statutes,  that  vacancies  in  all  town  offices,  except 
those  therein  enumerated,  shall  be  supplied  by  the  appointment  of  the  justices 
of  the  town,  is  abrogated,  by  the  Constitution  of  1846,  (art.  6,  §  17,)  as 
respects  the  appointment  of  a  justice  of  the  peace  to  fill  a  vacancy.  That 
section  of  the  constitution  directs  the  election  of  justices  of  the  peace  by  the 
electors  of  the  several  towns,  at  their  annnal  town  meetings  for  the  full  term, 
and  also,  to  Jill  vacancies. 

Quere  ?  Whether  any  other  mode  for  filling  a  vacancy  in  the  office  of  justice  of 
the  peace  is  provided  ?  If  any,  it  must  be  by  the  statute  passed  in  1849,  ch. 
28,  which  directs  the  Governor  to  fill  all  vacancies  which  shall  occur  in  any 
of  the  offices  of  the  State,  "  where  no  provision  is  now  made  by  law  for  filling 
the  same." 

Therefore,  perjury  can  not  be  assigned  of  testimony  given  before  a  justice  of  the 
peace  appointed  to  fill  a  vacancy,  by  three  justices  of  the  town,  under  the 
Revised  Statutes.  The  appointment  confers  no  color  of  title,  because  it  is 
void. 

'  October  Term.,  1853.  This  was  an  indictment  for  perjury, 
tried  at  the  October  sessions  in  this  county.  The  alleged  per- 
jury was  charged  to  have  been  committed  by  the  defendant  in 
an  examination  taken  by  John  Olney,  Esq.,  a  Justice  of  the 
Peace  of  the  town  of  Windham,  in  1852.  On  the  trial  the 
justice  was  sworn  as  a  witness  on  the  part  of  the  people,  and 
testified  that  he  took  the  examination  referred  to,  and  that  he 
was,  at  the  time,  an  acting  justice  of  the  peace  of  the  town  of 
Windham.  He  stated  also  the  testimony  given  on  that  exami- 
nation by  the  defendant.  The  defendant's  counsel,  on  the 
cross-examination,  sought  to  show  by  the  witness,  that  he  was, 
at  the  time,  acting  as  justice  under  an  appointment  made  by 
three  Justices.  To  this  the  District  Attorney  objected,  but  the 
objection  was  overruled.  It  was  then  admitted  that  Mr.  Olney 
was  not  elected,  but  had  been  appointed,  as  before  mentioned, 
shortly  after  the  annual  town  meeting  in  1852,  to  fill  the 
vacancy  occasioned  by  the  removal  of  Esquire  Rowley  from 
the  town,  which  removal  was  also  after  said  town  meeting. 
Defendant's  counsel  here  moved  that  the  evidence  of  Mr. 
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Olney  oe  stricken  out,  on  the  ground  that  when  he  took  the 
examination  in  question,  he  was  no  officer,  that  he  was  not 
acting  under  color  of  title,  the  three  justices  having  no  power 
to  appoint  at  all,  and  consequently  that  perjury  cannot  be  as- 
signed of  testimony  given  before  him. 

These  questions  were  argued  at  great  length  and  with  much 
ability  by  the  counsel  for  the  defendant. 

G.  W.  CUMMINGS,  R.  H.  KING,  &  MR.  WARNER,  for  Deft. 
D.  K.  OLNEY,  District  Attorney,  for  the  People. 

BAILEY,  County  Judge. — The  official  acts  of  an  officer  de 
facto  are  good,  so  far  as  the  public  and  third  persons  are  con- 
cerned. This  is  settled  law,  determined  by  an  uninterrupted 
line  of  decisions. 

But  an  officer  de  facto,  is  one  who  acts  under  color  of  title, 
which  color  can  only  be  given  by  power  having  authority  to 
fill  the  office.  In  the  case  of  elective  officers,  the  electors  of 
the  proper  district  confer  the  title,  or  color  of  title  ;  and  in  the 
case  of  officers  who  must  be  appointed,  it  is  the  appointing 
power  who  does  this. 

An  elective  officer  who  acts  under  color  of  an  election,  is  a 
good  officer,  so  far  as  the  public  and  third  persons  are  con- 
cerned, until  he  is  ousted  by  proceedings  upon  a  quo  warranto. 
Whether  there  was  error  or  fraud  in  that  election,  whether  the 
result  was  properly  or  improperly  declared,  and  generally, 
whether  the  election  is  valid  or  not,  are  questions  which  can- 
not be  raised  in  a  collateral  proceeding  or  cause.  It  is  suffi- 
cient that  the  office  is  elective,  that  the  voters  of  the  district 
he  represents  have  authority  to  fill  it,  and  that  this  has  been 
done,  or  purports  to  have  been  done,  and  to  have  resulted  in 
his  election,  as  appears  by  the  prima  facie  evidence  of  such  a 
fact. 

The  correctness  of  the  result  in  such  a  case,  can  only  be  ques- 
tioned by  quo  warranto,  as  before  remarked.  But  when  by 
law  the  office  is  not  elective,  as  in  the  case  of  a  notary  public, 
and  the  like,  no  election,  however  correct  in  form,  would  give 
the  man  elected  a  title  to  the  office,  or  even  color  of  title,  for 
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the  plain  reason  that  the  electors  had  no  power  to  fill  the 
office. 

And  so  in  regard  to  an  office,  which  by  law  must  be  filled 
by  appointment.  If  the  proper  appointing  power  have  acted 
in  his  case,  and  given  him  an  appointment,  no  matter  how  de- 
fective in  form,  he  is,  de  facto,  an  officer  acting  under  color  of 
title,  and  his  acts  are  good,  so  far  as  the  public  and  third  per- 
sons are  concerned.  If,  in  fact,  his  appointment  is  voidable 
by  reason  of  fraud  or  defects,  or  from  any  cause,  other  than 
the  want  of  authority  in  the  appointing  power,  it  can  only  be 
taken  advantage  of  in  proceedings  upon  a  quo  warranto,  and 
can  in  no  case  be  raised  in  a  collateral  action  or  proceeding. 

But  when  the  appointment  is  made  by  persons  having  no 
authority  to  appoint  at  all,  the  appointment  is  not  voidable 
merely,  but  absolutely  void.  It  gives  no  color  of  title.  And 
this,  in  all  cases,  may  be  attacked  collaterally ;  at  all  events, 
this  defendant,  on  trial  upon  an  indictment  charging  him  with 
perjury,  committed  in  an  examination  before  a  magistrate,  may 
show,  if  he  can,  that  the  magistrate  at  the  time,  was  not  acting 
under  color  of  title — in  other  words,  that  the  three  justices  who 
appointed  him,  had  no  authority  to  fill  the  office  at  all. 

Perjury  can  only  be  assigned  of  testimony  given  before  a 
competent  tribunal  or  officer.  And  within  the  limits  stated, 
the  defendant  always  has  a  right  to  show  that  the  alleged  tri- 
bunal or  officer  was,  in  fact,  no  tribunal  or  officer. 

John  Olney  was  appointed  a  justice  of  the  peace  in  and  for 
the  town  of  Windham,  in  this  county,  after  the  annual  town 
meeting  in  said  town,  in  the  year  1852,  to  fill  a  vacancy  occa- 
sioned by  the  removal  of  a  justice  from  said  town,  after  said 
town  meeting.  The  appointment  was  made  by  three  justices 
of  the  peace  of  said  town.  If  these  justices  had  power  to  fill 
that  vacancy  Mr.  Olney  was  a  good  officer,  and  competent  to 
take  the  examination  in  question.  If  they  had  not  such  power, 
they  could  give  no  color  of  title  to  him,  his  appointment  was 
void,  and  he  consequently  had  no  right  to  administer  the  oath 
and  take  the  examination  in  question. 


366  NEW-YORK  PRACTICE  REPORTS. 

The  People  agt.  John  W.  Albertson. 

The  constitution  of  1846  abrogates  all  laws  repugnant  to 
itself.  Is  the  provision  of  the  Revised  Statutes,  under  which 
this  appointment  was  made,  inconsistent  with  the  new  consti- 
tution, or  has  the  constitution  provided  for  filling  vacancies  in 
the  office  of  justice  of  the  peace?  Art.  6,  Sec.  17,  directs  the 
election  of  justices  of  the  peace  by  the  electors  of  the  several 
towns,  at  their  annual  town  meetings,  for  the  full  term,  and 
also  to  fill  vacancies.  But  a  vacancy  may  occur,  as  in  the  case 
under  consideration,  just  after  a  town  election — and  how  is  this 
to  be  filled  until  the  next  election  1 

It  may  be  doubted,  perhaps,  whether  it  can  be  filled  at  all. 
The  constitution  having  provided  the  way  to  fill  vacancies  in 
the  office  generally,  it  is  very  questionable  whether  the  Legis- 
lature can  provide  another  way  for  a  specific  case.  True,  a 
subsequent  section  declares  that  the  Legislature  may  provide 
for  filling  vacancies  in  office,  but  must  this  not  mean  in  cases 
where  the  constitution  itself  does  not  prescribe  the  mode  1  The 
vacancy  can  be  filled  in  the  mode  prescribed  in  the  constitution, 
although  not  immediately. 

Art.  10,  Sec.  5,  declares,  "  That  the  Legislature  shall  pro- 
vide for  filling  vacancies  in  office."  If,  then,  Sec.  17  of  Art. 
6  does  not  furnish  the  only  way  to  fill  the  vacancy  in  question, 
the  authority  to  do  it  must  be  derived  from  this  section  5.  In 
pursuance  of  this  section,  the  Legislature  have  passed  an  act, 
(chap.  28,  of  Laws  of  1849,)  directing  the  Governor  to  fill  all 
vacancies  which  shall  occur  in  any  of  the  offices  of  the  State, 
"  where  no  provision  is  now  made  by  law  for  filling  the  same." 

Unless  the  direction  of  the  Revised  Statutes,  that  vacancies 
in  all  town  offices,  except  those  therein  enumerated,  shall  be 
supplied  by  the  appointment  of  the  justices  of  the  town,  is 
still  in  force  in  respect  to  vacancies  in  the  office  of  justice  of 
the  peace,  then  there  is  no  other  statute  than  that  of  1849,  by 
which  the  vacancy  in  question  could  be  filled.  We  think  that 
statute  abrogated  by  the  constitution.  It  is  "  repugnant  "  to 
that  instrument.  It  provides  for  a  different  kind  of  vacancy 
from  the  one  in  question,  and  therefore  docs  not  provide  for 
this.  It  authorizes  a  class  of  judicial  officers  to  create  one  of 
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their  own  number,  with  the  same  powers  and  concurrent  juris- 
diction with  themselves.  Such  a  power  is  anomalous,  without 
precedent,  and  contrary  to  sound  principle  and  policy.  It  is 
opposed  to  the  whole  spirit  and  object  of  the  constitution. 

If,  then,  the  constitution  does  not  itself  provide,  in  Sec.  IT 
of  Art.  6,  the  way  in  which  this  vacancy  should  have  been 
filled,  (which  we  raihei  think  it  does,)  the  statute  of  1849  fur- 
nishes the  only  authority  for  supplying  it,  if  any  authority  ex- 
ists at  all.  But  -whether  this  be  so  or  not,  we  are  of  opinion 
that  the  justices  cannot  appoint.  We,  thererefore  grant  the 
motion. 

The  prosecution,  resting  upon  the  evidence  of  Mr.  Olney, 
failed  of  necessity,  and  the  jury,  under  the  direction  of  the 
court,  rendered  a  formal  verdict  of  not  guilty. 


SUPREME   COURT. 

In  the  Matter  of  the  Application  of  W.  COBEE,  for  an  Order 
requiring  J.  T.  DAVIS  to  deliver  over  Books  and  Papers. 

The  provisions  of  the  statute  under  which  a  successor  in  office  may  apply  to  a 
justice  of  the  Supreme  Court,  to  compel  his  predecessor  to  deliver  over  to 
him,  the  books  and  papers  appertaining  to  his  office,  apply  as  well  to  seperin- 
tendents  and  collectors  of  tolls  on  the  canals,  as  to  other  officers. 

In  case  of  proceedings,  under  that  statute,  against  a  collector  of  tolls  on  the 
canals,  it  is  not  necessary  to  show  that  any  notice  has  been  served  by  a  canal 
commissioner. 

At  Chambers,  November,  1853.  The  petition  of  William 
Cobee,  showed  on  the  oath  of  the  petitioner,  that  on  the  12th 
day  of  October,  1853,  he  was  duly  appointed  by  the  Canal 
Board,  collector  of  tolls  at  West  Troy,  in  the  place  of  James 
T.  Davis,  who  was  on  that  day  removed  from  said  office  by 
said  board,  and  that  on  the  17th  day  of  October  he  took  and 
filed  Iho  prescribed  oath  of  office,  and  on  the  26th  day  of  Octo- 
ber he  hied  the  official  bond  required  by  law,  after  the  same 
had  been  duly  approved. 
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It  was  also  shown  that  documentary  evidence  of  such  remo- 
val and  appointment  had  been  delivered  personally  by  the 
petitioner  to  said  Davis,  and  that  on  the  28th  day  of  October, 
the  petitioner  called  on  said  Davis  and  demanded  from  him  the 
books  and  papers  in  his  custody  as  such  canal  collector,  with 
which  demand  said  Davis  refused  to  comply ;  that  said  Davis 
was  in  possession  of  such  books  and  papers  at  the  time  of  such 
demand,  and  that  he  still  retained  possession  of  the  same.  The 
petitioner  prayed  for  an  order  to  show  cause  why  said  Davis 
should  not  be  compelled  to  deliver  to  him  said  books  and 
papers.  The  petition  was  accompanied  by  certified  copies  of 
the  order  of  removal  and  appointment,  of  the  official  bond  and 
other  documentary  evidence  of  the  facts  set  forth  in  the  petition. 

On  an  order  to  show  cause,  the  defendant  showed  by  affida- 
vit, that  he  was  duly  appointed  collector  of  tolls  at  West  Troy, 
in  February,  1853,  at  a  yearly  salary  of  $900,  his  term  of  office 
to  commence  on  the  1st  day  of  April,  1853 ;  that  he  gave  the 
requisite  bond  and  took  the  oath  prescribed  by  law,  and  entered 
upon  the  duties  of  his  office,  and  had  continued  to  discharge 
the  duties  of  his  office  to  the  best  of  his  ability.  That  no 
charge  had  been  made  against  him  by  the  Canal  Board,  or  any 
member  thereof,  nor  by  any  other  person,  and  that  no  notice 
of  any  charge  of  misconduct  had  ever  been  served  upon  him. 
And  further,  that  no  notice  had  been  given  to  him  by  any  of 
the  canal  commissioners,  requiring  him  to  surrender  up  his 
office  or  any  of  the  books  or  papers  therein,  to  William  Cobee, 
or  any  other  person ;  that  the  only  demand  ever  made  for  said 
books  and  papers  was  made  by  said  Cobee  on  the  28th  day  of 
October,  1853,  and  that  was  not  accompanied  by  any  notice  or 
request  from  the  canal  commissioner  that  he  should  deliver  up 
said  books  and  papers  to  said  Cobee. 

J.  K.  PORTER  and  P.  C AGGER,  for  Cobee. 
JOB  PIERSON,  jor  Davis. 

PARKER,  Justice. — This  application  is  made  under  a  provision 
of  the  Revised  Statutes,  (1  R.  S.,  3d  ed.,  128,  §  54,)  which 
declares  that  whenever  any  person  shall  be  removed  from  office, 
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or  the  term  for  which  he  shall  have  been  elected  or  appointed, 
shall  expire,  he  shall,  on  demand,  deliver  over  to  his  succes- 
sor, all  the  books  and  papers  in  his  custody  as  such  officer,  or 
in  any  way  appertaining  to  his  office.  The  next  section  pro- 
vides, that  if  any  person  shall  refuse  or  neglect  to  deliver  over 
to  his  successor  any  books  or  papers  as  required  in  the  preced- 
ing section,  such  successor  may  make  complaint  thereof  to  any 
justice  of  the  Supreme  Court,  who  shall  grant  an  order  direct- 
ing the  person  so  refusing,  to  show  cause  before  him  within 
some  short  and  reasonable  time,  why  he  should  not  be  com- 
pelled to  deliver  the  same.  The  officer  is  required  to  proceed 
at  the  time  so  appointed,  upon  due  proof  of  the  service  of  such 
order,  to  enquire  into  the  circumstances,  and  unless  the  person 
charged  with  withholding  such  books  and  papers  shall  make 
affidavit  that  he  has  truly  delivered  them  over  to  his  successor, 
and  if  it  shall  appear  that  they  have  been  withheld,  the  officer 
is  required  to  enforce  such  delivery  by  warrant  of  commitment, 
and  may  issue  a  search  warrant  for  the  purpose  of  finding  and 
bringing  before  him  such  books  and  papers. 

It  is  claimed  by  the  counsel  for  Davis  that  these  provisions 
are  not  applicable  to  officers  employed  on  the  canals,  and  that 
they  can  only  be  proceeded  against  for  withholding  books  and 
papers  before  a  justice  of  the  peace,  and  after  seven  days  notice 
shall  have  been  served  by  the  acting  canal  commissioner.  This 
objection  involves  the  question  of  my  jurisdiction  to  entertain 
this  proceeding,  as  well  as  that  of  the  necessity  for  a  notice 
from  the  canal  commissioner,  which  it  appears  in  this  case  has 
not  been  given.  In  support  of  this  position,  the  counsel  relies 
on  certain  statutory  provisions  enacted  in  1820,  (Laws  of  1820, 
p.  188,  §  12 ;  2  R.  8.,  3d  ed.  280,  §  231,)  which  it  is  necessary 
to  consider.  By  those  enactments  it  is  made  the  duty  of  every 
agent,  toll  collector,  book  keeper,  or  superintendent  employed 
on  any  canal,  and  occupying  any  house,  office,  building  or 
land  belonging  thereto,  who  shall  be  discharged  from  his  em- 
pi'  yment,  and  of  the  wife  and  family  of  any  such  person,  who 
shall  die  in  such  employment,  to  deliver  up  the  possession  of 
the  premises  so  occupied,  and  of  all  books,  papers,  matters  or 
VOL.  VIII.  47 
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things  belonging  to  the  canals,  acquired  by  virtue  of  his  office, 
within  seven  days  after  notice  shall  have  been  served  for  that 
purpose  by  the  acting  canal  commissioner.  And  in  case  of  a 
neglect  or  refusal  to  make  such  delivery,  in  either  of  the  above 
cases,  it  is  made  the  duty  of  any  justice  of  the  peace,  in  the 
county  where  such  premises  are  situated,  upon  application,  to 
issue  his  warrant,  ordering  any '  constable  to  enter  upon  the 
premises  so  occupied,  in  the  day  time,  and  remove  therefrom 
all  persons  found  in  possession  thereof,  and  to  take  into  his 
custody  all  books,  papers,  matters  and  things  there  found,  be- 
longing to  the  canals,  and  to  deliver  the  same  to  the  acting 
canal  commissioner  or  his  authorized  agent. 

It  is  true,  these  provisions  thus  relied  upon,  are  specially 
applicable  to  officers  on  the  canals,  and  to  them  alone ;  but 
they  by  no  means  exempt  such  officers  from  the  operation  of 
the  general  statute,  under  which  this  proceeding  is  instituted, 
and  which  was  first  enacted  in  1830,  ten  years  after  the  act 
referred  to,  and  was  made  applicable  to  all  officers  in  the 
State,  holding  over,  whether  they  had  held  by  election  or 
by  appointment.  (See  Revisor's  notes,  3  R.  S.,  2d  ed.,  144; 
5  Hitt,  632 — note.)  Indeed  the  remedies  could  hardly  be 
considered  as  concurrent,  or  if  so,  to  but  a  very  limited  ex- 
tent ;  for  they  depend  generally  upon  different  circumstances, 
and  have  different  objects  in  view.  In  this  proceeding  the 
application  is  made  by  the  successor  in  office,  and  the  question 
is  between  him  and  his  predecessor.  Under  the  act  of  1820, 
the  successor  is  in  no  respect  a  party,  but  the  proceeding  is 
instituted  by  the  canal  commissioner  alone,  with  a  view  to  the 
preservation  of  the  public  property.  Under  that  act  this  com- 
plainant could  have  no  relief.  It  is  not  adapted  to  his  case, 
and  was  not  intended  to  be.  Nor  could  the  canal  commission- 
er obtain  possession  of  any  books,  papers,  or  other  canal  pro- 
perty under  the  provisions  authorizing  proceedings  in  this  case. 
They  are  equally  inapplicable.  I  do  not  mean  to  say  that  the 
canal  commissioner  may  not  proceed  under  the  act  of  1820,  ;n 
cases  where  there  has  been  a  removal  and  a  successor  appoint- 
ed, to  obtain  books  and  papers  with  a  view  to  deliver  them  to 
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such  successor,  and  for  his  benefit.  There  might  thus,  perhaps, 
be  accomplished  indirectly,  what  was  intended  to  be  done  di- 
rectly by  the  act  of  1830.  So  far,  these  remedies  may  be 
considered  concurrent ;  and  in  such  case,  and  in  all  cases  where 
the  canal  commissioner  is  the  moving  party,  the  seven  days 
notice  is  undoubtedly  required.  There  is  good  reason  for 
requiring  such  notice  under  the  act  of  1820,  where  the  party 
proceeded  against  has  no  hearing,  and  where  a  warrant  of  pos- 
session issues,  of  course,  at  the  expiration  of  the  time ;  and 
there  is  certainly  less  reason  for  requiring  it,  where,  as  in  this 
case,  the  first  proceeding  is  an  order  to  show  cause,  and  the 
party  is  heard,  before  any  compulsory  process  can  issue.  But 
the  act  of  1830,  makes  the  party  appointed  to  office,  entirely 
independent  of  such  intermediate  action,  and  gives  to  him  the 
right  of  an  immediate  and  personal  appeal  to  the  lawT  for  the 
enforcement  of  his  rights. 

The  language  of  the  statute  under  which  this  proceeding  is 
instituted,  clearly  shows,  that  its  object  was  to  protect  a  party 
elected  or  appointed  to  office,  against  an  unlawful  withholding, 
by  his  predecessors,  of  the  books  and  papers  of  the  office ;  and 
I  think  it  is  equally  clear,  that  the  object  of  the  other  statute 
was  to  give  to  the  canal  commissioner  the  custody  and  control 
of  property  belonging  to  the  canals. 

In  its  terms,  the  statute  is  not  made  applicable  to  cases 
where  a  successor  has  been  appointed,  but  only  to  cases  where 
the  officer  is  discharged  from  employment  on  the  canals,  or 
dies  in  such  employment.  Nor  could  it  have  been  intended  to 
apply  except  where  the  office  is  vacant,  for  in  case  of  the  ap- 
pointment of  a  successor,  the  possession  of  the  property  would 
belong  to  him  and  not  to  the  canal  commissioner,  to  whom 
alone  it  is  required  to  be  delivered  by  that  statute. 

This  view  of  the  purpose  and  scope  of  that  statute  is  con- 
firmed by  the  consideration,  that  it  is  only  made  applicable  to 
officers  occupying  a  house,  office,  building  or  land  belonging  to 
the  canals ;  and  the  principal  object  of  the  proceeding  is  to 
obtain  possession  of  the  premises  so  occupied,  and  of  other 
property  belonging  to  the  canals.  The  obtaining  of  books  and 
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papers  seems  to  be  but  a  secondary  consideration.  The  war- 
rant issued  by  a  justice  of  the  peace,  is,  to  remove  all  persons 
found  in  possession  of  such  premises,  and  to  take  into  custody 
all  books,  papers,  matters  and  things  there  found,  belonging  to 
the  canals,  and  to  deliver  the  same  to  the  canal  commissioner  or 
his  agent.  Under  that  proceeding  the  warrant  would  not  reach 
books  and  papers  removed  from  the  premises,  nor  is  any  pro- 
vision made,  under  that  statute,  for  relief  in  such  a  case. 

If  I  am  right  in  this  view  of  the  case,  the  complainant  is 
entitled  to  relief  under  the  general  act,  and  the  objection  to  the 
jurisdiction,  and  that  to  the  want  of  notice  from  the  canal 
commissioner,  are  equally  untenable. 

It  is  further  objected  on  the  part  of  the  party  resisting,  tnat 
he  could  only  be  removed  by  the  Canal  Board  for  cause,  and 
that  he  is,  therefore,  at  this  time,  the  lawful  incumbent  of  the 
office.  It  does  not  appear  before  me  on  what  ground  he  was 
removed,  though  it  is  shown  by  his  affidavit  that  no  notice  of 
any  charges  was  served  upon  him,  and  that  no  charges  of  dere- 
liction of  duty  had  been  made  against  him.  But  we  have 
nothing  to  do  here  with  the  ground  of  removal.  The  statute 
confers  the  most  ample  powers  on  the  Canal  Board  to  remove 
superintendents  of  repairs  and  collectors  of  tolls  "  when  they 
judge  such  removal  proper."  (1  R.  S.  260,  3d  ed.,  §  95.) 
That  Board  alone  has  the  right  to  decide  upon  the  propriety 
of  such  removal,  and  its  action  in  the  matter  is  final  and  con- 
clusive. 

It  does  not  detract  from  this  estimate  of  the  power  of  the 
Canal  Board,  that  it  is  authorized  by  the  next  section,  to  direct 
the  district  attorney  to  conduct  an  inquiry  into  the  truth  of  any 
charges  made  against  any  collector,  or  any  officer  appointed  by 
the  Canal  Board.  It  is  in  the  discretion  of  the  board  to  direct 
such  inquiry,  or  to  act  without  it. 

This  case  is  one  in  which,  I  think,  the  complainant's  title  to 
the  office  is  "  clear  and  free  from  reasonable  doubt,"  (People 
agt.  Stevens,  5  Hill,  610,)  and  it  is  therefore  a  proper  case  for 
enforcing  the  delivery  of  the  books  and  papers  under  the  statute 
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authorizing  this  proceeding.  A  warrant  must  accordingly  be 
issued,  if  the  defendant  neglects  to  deliver  up  such  books  and 
papers,  after  notice  of  this  decision. 


SUPREME    COURT. 
LE  ROY  agt.  MARSHALL,  BRIGGS  AND  OTHERS. 

Can  the  principle,  requiring  the  application  of  the  same  rules  to  pleadings  in 
equitable  as  in  legal  actions,  be  carried  out  in  practice  under  the  Code  ?  Or, 
can  law  and  equity  be  administered  in  precisely  the  same  forms  ?  Held, 
not.  They  are  essentially  different  from  each  other  in  their  origin,  nature, 
and  object.  There  is  substance  in  the  distinction  between  these  actions. 
( The  principles  laid  down  in  the  case  of  the  Rochester  City  Bank  agt. 
Suydam,  5  How.  Pr.  R.,  216,  and  also  in  the  case  of  Wooden  agt.  Waffle, 
6  id.  145,  approved.  JLnd  those  expressed  in  Williams  agt.  Hayes,  5  id. 
470,  and  Milliken  agt.  Cary,  id.  272,  disapproved.) 

Dutchess  Special  Term,  June,  1853.  The  plaintiff  having  a 
judgment  against  Stephen  Briggs,  Henry  Briggs  and  Elias 
Alley,  upon  which  an  execution  had  been  returned  unsatisfied, 
brings  this  action  to  reach  certain  property  assigned  by  Stephen, 
for  the  benefit  of  his  creditors.  It  is  alleged  that  the  assign- 
ment was  made  to  hinder,  delay,  and  defraud  creditors,  and 
especially,  that  it  fraudulently  provided  for  the  payment  of  two 
notes,  of  $500  each,  given  by  Stephen  to  two  of  his  sons, 
which  notes,  the  complaint  avers,  were  given  without  consider- 
ation. 

The  answer  of  all  the  defendants  sets  up,  among  other  things, 
that  said  Stephen  was  only  a  surety  on  the  claim  upon  which 
the  judgment  was  founded. 

The  answer  also  admits  the  giving  of  the  two  notes,  and  sets 
forth,  particularly  and  circumstantially,  the  consideration  there- 
for, which  consisted  of  work  and  labor  performed  by  the  sons 
for  the  father,  after  they  had  attained  lawful  age ;  for  which, 
on  a  settlement  made,  the  indebtedness  was  found  due. 

The  answer  further  sets  forth,  that  one  of  the  sons,  Stephen 
D.  Briggs,  gave  his  note  to  the  other  son,  Daniel  Briggs,  to 
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secure  him  for  an  indebtedness  of  $325,  and  his  liability  on  a 
note  of  $1000,  to  one  Wilbur,  and  that  the  assignees,  in  good 
faith,  paid  one  half  of  said  two  $500  notes,  which  amount  was 
applied  toward  the  $325  note,  and  the  Wilbur  note. 

The  plaintiff  moves  to  strike  out  the  portions  of  the  answer 
above  given,  on  the  ground  that  the  same  are  irrelevant,  imma- 
terial or  redundant. 

J.  V.  W.  DOTY,  for  Plaintiff. 
H.  ANGEVINE,  for  Defendants. 

BARCULO,  Justice. — The  decision  of  this  motion  depends 
upon  adopting  or  rejecting  the  principle  laid  down  in  Williams 
agt.  Hays,  (5  How.  Pr.  Rep.,  470 ;)  Milliken  agt.  Cary,  (5  id. 
272,)  and  some  other  kindred  cases.  That  principle  requires 
us  to  apply  the  same  rules  to  pleadings  in  equitable  as  in  legal 
actions.  If  we  are  governed  by  those  cases,  this  motion  must 
be  granted ;  for  it  cannot  be  said  that  the  matters  complained 
of  deny  any  material  allegations  of  the  complaint,  or  constitute 
"  a  defence  or  counter  claim,"  within  the  terms  of  the  Code. 

But  I  apprehend  that  the  cases  above  referred  to,  do  not 
contain  a  true  exposition  of  the  law  on  this  subject.  On  the 
contrary,  I  find  a  much  more  sensible  as  well  as  practicable 
rule,  laid  down  with  great  clearness  and  force,  by  Justice  SEL- 
DEN,  in  The  Rochester  City  Bank  agt.  Suydam,  (5  How.,  216,) 
and  Wooden  agt.  Waffle,  (6  How.  145.) 

I  am  not  prepared  to  deny,  that  the  authors  of  the  Coae  may 
have  supposed,  that  law  and  equity  could  be  administered  in 
precisely  the  same  forms ;  nor  that  some  sections  of  the  Code 
were  designed  for  that  purpose.  But  every  judge  knows,  and 
every  lawyer  should  know,  that,  in  practice,  the  thing  is  im- 
possible. 

Legal  and  equitable  proceedings  are  essentially  different 
from  each  other,  in  their  origin,  nature,  and  object.  In  a  com- 
mon law  action  the  plaintiff  presents  an  absolute  right  to  relief, 
in  the  most  concise  and  expressive  language.  He  states  his 
title  and  nothing  more.  The  defendant  also  presents  his  de- 
fence with  the  same  certainty  and  precision.  The  jury  find 
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the  disputed  facts ;  and  thereupon  the  law  renders  a  certain 
judgment.  But  in  a  suit  in  equity  none  of  this  rigid  logic  pre- 
vails. The  plaintiff  may  spread  out  his  case  more  at  length, 
he  may  accompany  it  with  the  important  circumstances,  and 
set  forth  the  facts  more  in  detail,  for  he  is  to  make  out  a  case 
for  the  conscience  of  the  court ;  and  the  particulars  of  his  relief 
may  depend  somewhat  upon  the  discretion  of  the  court.  So 
the  defendant  may  meet  his  case  in  like  manner.  A  legal 
claim  is  a  single  proposition,  which  must  stand  in  all  its  parts 
or  fall.  An  equitable  claim  may  be  composed  of  numerous 
independent  facts;  all  of  which,  or  only  a  portion,  may  be 
required  to  satisfy  the  court.  The  one  is  a  chain  which  is 
worthless  if  a  single  link  fail ;  the  other  a  rope  composed  of 
numerous  strands,  some  of  which  may  give  way,  and  yet 
enough  remain  to  secure  some  relief.  Thus,  in  an  action  of 
ejectment,  the  plaintiff  merely  sets  forth  his  title,  and  avers 
that  the  defendant  has  wrongfully  obtained  the  possession.  So 
in  an  action  at  law,  upon  mutual  covenants  for  the  purchase  of 
land,  the  vendee  sets  forth  the  agreement  and  avers  his  readi- 
ness to  perform  on  the  day,  and  the  defendants'  failure  to  per- 
form ;  and  without  such  readiness  to  perform  on  the  day,  he 
cannot  recover.  But  in  equity  he  may  have  relief  after  the 
day.  In  that  case  he  must  set  forth  the  circumstances  tending 
to  excuse  his  laches.  He  may  also  add  the  fact,  that  he  has 
gone  into  possession,  made  improvements,  made  payments,  or 
any  other  facts  showing  a  part  performance,  or,  bona  fide  acts, 
on  the  strength  of  the  contract.  The  defendant  may  also  set 
up  in  his  answer  that  the  property  has  advanced  in  price,  or 
that  he  has  prepared  to  make  other  dispositions  of  the  land  in 
consequence  of  plaintiff's  failure  to  perform ;  and  generally, 
any  circumstances  which  are  calculated  to  show,  that  in  justice 
and  equity  the  contract  ought  not  to  be  enforced.  The  court 
then  looks  through  the  case  and  founds  a  decree  upon  one  or 
more  of  the  facts  as  they  are  alleged  and  proved.  Now  it  is 
quite  apparent  that  one  of  these  circumstances  which  the  de- 
fendant has  a  right  to  'put  into  the  case  for  the  consideration 
of  the  court,  with  a  view  to  modifying  or  affecting  its  decree, 
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may  not  come  up  to  the  requirements  of  the  Code,  as  "  new 
matter  constituting  a  defence  or  counter  claim,"  and  therefore, 
by  the  strict  interpretation  of  section  153,  must  be  held  bad  on 
demurrer.  And  yet  nothing  is  better  settled  than  that  such 
facts  are  pleadable  in  courts  of  equity ;  and  nothing  can  be 
clearer,  than  that  their  exclusion  would  work  monstrous  in- 
justice. 

But  it  is  unnecessary  to  multiply  illustrations.  They  must 
be  familiar  to  every  lawyer  of  respectable  practice.  Indeed, 
it  would  be  matter  of  astonishment — if  we  were  pemitted  to 
wonder  at  any  thing  in  this  line — that  any  man,  of  "  common 
understanding,"  should  have  suffered  the  idea  to  enter  his  head, 
that  legal  and  equitable  proceedings  could  be  moulded  in  the 
same  form,  and  be  measured  by  the  same  rules.  Every  person 
who  has  studied  and  understands  the  law  as  a  science,  knows, 
that  there  is  substance  in  the  distinction  between  actions ;  and 
that  those  requirements,  which  superficial  observers  call  "un- 
meaning forms  and  prolix  statements,"  were  really  wise  and 
indispensable  safeguards  and  protections,  in  administering  the 
most  important  as  well  as  the  most  intricate  of  human  sciences. 

But  it  is  said  that  our  construction  repeals  the  Code.  If 
this  were  true,  I  should  deem  it  not  an  unpardonable  offence. 
But  we  do  not  repeal  it.  It  repeals  itself.  It  has  been  med- 
dling with  a  subject  not  understood  ;  and  has  come  into  collision 
with  a  "  higher  law," — the  law  of  nature — which  it  cannot 
overcome.  For  the  distinctions  which  mark  law  and  equity 
are  laid  broad  and  deep  in  the  nature  of  things.  The  very 
origin  of  the  Court  of  Chancery  shows  this.  It  was  the  impos- 
sibility of  administering  true  justice  in  all  cases  in  the  common 
law  forms — the  necessity  of  something  more  flexible  and  yield- 
ing in  its  requirements — which  gave  birth  to  equitable  courts 
and  equitable  proceedings.  The  distinction  is  there,  and  can- 
not be  obliterated.  For,  as  Justice  SELDEN  truly  remarks  in 
Wooden  agt.  Waffle,  supra:  "Nature  has  made  some  laws, 
and  these  it  is  difficult  to  repeal." 

If  we  could  be  induced  to  hesitate  between  our  natura. 
desire  to  follow  the  Code,  and  the  preservation  of  the  equita- 
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ble  powers  of  the  court,  we  would  find  the  Constitution  point- 
ing out  the  proper  path  to  choose.  That  instrument  declares, 
as  I  understand  it,  that  equity  shall  be  administered  by  this 
court.  I  have  already  shown  that  it  cannot  be  administered 
upon  legal  pleadings ;  nor  upon  the  pleadings  contemplated  by 
the  Code ;  but  only  upon  equitable  pleadings  as  they  were  in 
substance  at  the  adoption  of  the  Constitution.  Although,  some 
may  perhaps  consider  the  Code  the  highest  authority,  as  it  is 
the  latest,  I  prefer  the  old  fashioned  notion  of  adhering  to  the 
Constitution  as  the  safest  guide  for  the  present. 
The  motion  is  denied,  but  without  costs. 


\r 


SUPREME   COURT. 

KASSON,  appellant,  agt.  MILLS,  respondent. 


\*\<C*  The  County  Court,  on  appeal  from  a  judgment  of  a  Justices'  Court,  have  no 
authority  to  review  the  evidence  given  in  the  Justices'  Court,  and  to  reverse, 
affirm  or  modify  the  judgment  on  questions  of  fact  arising  from  such  evidence. 
\s  (This  agrees  with  Jldsit  agt.  Wilson,  7  How.  Pr.  R.,  68.) 

Nor  can  the  County  Court,  under  section  366  of  the  Code,  reverse  in  part,  and 
affirm  in  part,  a  judgment  of  a  Justices'  Court,  rendered  for  entire  damages. 
If  there  is  no  evidence  to  support  the  judgment  it  must  be  reversed,  if  there  is 
evidence  upon  both  sides — a  mere  conflict  of  evidence,  the  judgment  must  be 
affirmed. 

Where  the  acts  of  a  clerk  or  agent  will  bind  his  principal,  his  representations, 
declarations  and  admissions,  respecting  the  subject  matter,  will  also  bind 
him,  if  made  at  the  same  time — and  .are  competent  evidence. 

Erie  General  Term,  November,  1852.  Appeal  from  the 
judgment  of  the  Erie  County  Court,  reversing  in  part,  and 
affirming  in  part,  the  judgment  of  the  Justices'  Court. 

The  action  was  to  recover  for  the  transportation  o  oysters 
and  fruit  from  Albany  to  Buffalo,  by  "  Kasson's  despatch," 
delivered  in  Buffalo,  September  14th,  16th  and  17th,  1850. 
The  defence  was  that  the  plaintiff  had  never  been  employed  to 
transport  the  articles.  Further  facts  will  appear  in  the  opinion. 
The  jury  found  a  verdict  for  the  plaintiff,  for  $100,  and  the 
VOL.  VIIT.  48 
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County  Court  affirmed  the  judgment  for  $3,36,  and  reversed  it 
for  the  residue,  and  the  plaintiff  appealed  to  this  court. 

I.  T.  WILLIAMS,  for  Appellant. 
B.  F.  GREEN,  for  Respondent. 

By  the  Court — MARVIN,  Justice. — The  County  Court  has 
reviewed  the  evidence  and  assumed  to  correct  the  verdict  ol 
the  jury  as  to  the  amount.  (The  evidence  will  appear  more 
fully  hereafter.)  If  the  County  Court  can  thus  reform  the 
verdict,  upon  the  evidence  in  this  case,  it  will  be  difficult  to 
find  a  case  in  which  he  may  not  do  so.  The  County  Court  is 
directed,  upon  appeal,  to  "give  judgment  according  to  the 
justice  of  the  case,  without  regard  to  technical  errors  ar\d 
defects  which  do  not  affect  the  merits.  In  giving  judgment 
the  court  may  affirm  or  reverse  the  judgment  of  the  court 
below,  in  whole  or  in  part,  and  as  to  any  or  all  the  parties, 
and  for  error  of  law  or  fact."  (Code,  §  366.)  Does  this  section 
authorize  the  County  Court  to  review  the  evidence  before  the 
justice,  and  if,  in  the  opinion  of  the  court,  the  verdict  is  too 
large,  to  reduce  if?  Previous  to  the  Code  it  was  settled  that 
a  judgment  for  an  entire  thing  could  not  be  reversed  in  part 
and  affirmed  in  part ;  that  if  the  judgment  was  for  distinct 
things,  for  instance,  for  damages  and  for  costs,  it  might  be 
reversed  for  the  one  and  affirmed  for  the  other.  See  Sheldon 
agt.  Quimbee,  (5  Hill,  441,  and  cases  cited.)  Has  the  Code 
changed  the  law  upon  the  point  wre  are  now  considering  ?  By 
the  2d  Revised  Statutes,  section  181,  the  court  was  directed  to 
give  judgment  in  the  cause  as  the  right  of  the  matter  may 
appear,  without  regarding  technical  omissions,  imperfections, 
or  defects  in  the  proceedings  before  the  justice,  which  did  not 
affect  the  merits,  and  may  affirm  or  reverse  the  judgment  in 
whole  or  in  part.  It  was  never  claimed  under  this  or  previous 
similar  provisions,  that  an  entire  judgment  as  for  damages, 
could  be  reversed  in  part  and  affirmed  in  part.  If  there  was  no 
evidence  to  support  the  judgment  it  was  reversed  ;  if  there  was 
evidence  upon  both  sides — a  mere  conflict  of  evidence,  the 
judgment  was  affirme'd.  See  Stryker  agt.  Bergen,  (15  W.y 
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490 ;)  Noyes  agt.  Hewitt,  (18  W.  141.)  Sheldon  agt.  Quimbee, 
was  under  a  statute  containing  the  language  substantially 
referred  to  in  the  Revised  Statutes,  and  in  addition,  that  the 
court  may  "  give  such  judgment  for  either  party  as  the  very 
right  of  the  matter  may  seem  to  require,"  it  was  held  that  this 
did  not  change  the  general  rule.  See  also  Richards  agt.  Wal- 
ton, (12  /.  .R.,  434 ;)  Arnold  agt.  Sanford,  (14  J.  R.,  422,  425 ; 
Gra.  Pr.  959,  #c.,)  In  Sheldon  agt.  Quimbee  the  action  was 
trover,  against  two  defendants,  and  the  Superior  Court  reversed 
the  judgment  as  to  one  of  the  defendants,  and  affirmed  it  as  to 
the  other,  and  the  Supreme  Court  held  that  this  was  error. 
There  the  language  of  the  statute  was,  the  court  may  "  give 
judgment  for  either  party,  as  the  very  right  of  the  matter  may 
seem  to  require."  It  was  held  that  the  word  "party  "meant 
all  the  plaintiffs  or  defendants.  It  will  be  noticed  that  the 
language  of  the  Code  is  quite  different.  The  court  may  affirm 
or  reverse  in  whole  or  in  part,  "and  as  to  any  or  all  the 
parties."  I  have  no  doubt  the  County  Court  may  now  reverse 
as  to  some  of  the  defendants,  and  affirm  as  to  others,  and  so  as 
to  plaintiffs.  This  power  is  necessary  in  order  to  carry  into 
effect  the  system  of  the  Code.  (Sec.  332,  74  and  136.)  But 
this  does  not  affect  the  authority  of  the  cases  referred  to,  upon 
the  general  rule,  or  the  question  now  under  consideration. 

The  Code,  howTever,  contains  the  additional  words  "  and  for 
errors  of  law  and  fact."  And  it  has  been  supposed  that  this 
confers  upon  the  County  Court  the  authority  to  review  all  the 
evidence  and  to  remodel  the  verdict  in  accordance  with  the 
views  of  such  court,  and  I  suppose  the  County  Court,  in  this 
case,  proceeded  upon  this  ground.  This  is  an  erroneous  view 
of  this  provision  of  the  Code.  Errors  of  fact,  as  here  used, 
have  no  reference  to  an  erroneous  finding  of  the  court  or  jury 
upon  the  evidence,  but  it  refers  to  those  errors  of  fact  not 
appearing  from  the  record  or  evidence,  such  as  the  infancy  3 
coverture,  &c.,  of  some  of  the  parties,  who  have  not  properly 
appeared. 

This  clearly  appears  from  the  amendment  of  the  section  in 
1851,  by  adding  thereto  the  directions  for  determining  the 
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alleged  errors  of  fact  on  affidavit  or  upon  examination  of  wit- 
nesses. See  this  question  ably  discussed  in  Adsit  agt.  Wilson, 
(7  Pr.  JR.,  68.) 

The  County  Court  erred  in  reversing  the  judgment  in  part 
and  affirming  it  in  part,  as  to  the  entire  damages.  What  judg- 
ment ought  this  court  to  give?  The  appellate  court  may 
reverse,  affirm,  or  modify  the  judgment  appealed  from.  (§  330.) 

We  must  reverse  the  judgment  of  the  County  Court,  and  in 
case  no  errors  were  committed  in  the  Justices'  Court,  affirm 
the  judgment  of  the  justice.  But  suppose  we  find  errors  com- 
mitted in  the  Justices'  Court,  are  we  to  reverse  it  upon  this 
appeal?  The  defendant  has  not  appealed,  as  he  might,  from 
the  judgment  of  the  County  Court.  He  appears  content  with 
that,  and  pursues  his  appeal  no  further.  It  has  been  suggested 
that,  as  the  defendant  *has  not  pursued  his  appeal  to  this  court, 
we  should  not  look  for  errors  in  the  Justices'  Court,  but  should 
affirm  the  judgment ;  that  if  we  reverse  the  judgment  of  the 
justice,  upon  this  appeal  of  the  plaintiff,  it  will  present  the 
anomaly  of  a  plaintiff,  causing  by  his  appeal,  a  reversal  of  a 
judgment  in  his  favor,  with  which  he  is  entirely  satisfied,  and 
which  he  desires  to  sustain. 

Having  come  to  the  conclusion  that  there  was  no  error  in 
the  justice's  judgment,  it  is  not  necessary  to  pursue  these 
questions. 

The  plaintiff  proved  the  delivery,  on  the  14th,  16th  and  17th 
September,  of  oysters  and  fruit,  the  charges  on  which  amounted 
to  $102,70 — these  charges  were  higher  than  railroad  charges. 
It  was  proved  that  Mills,  a  brother  of  the  defendant,  was  his 
clerk,  and  that  he  was  in  the  habit  of  calling  at  the  plaintiff's 
place  of  business,  and  enquiring  if  any  goods — any  oysters  and 
fruit  had  been  received,  and  that  on  such  occasions  he  told  the 
clerk  of  the  plaintiff,  as  soon  as  they  came,  to  have  them  sent 
to  the  plaintiff's  store,  and  the  witness  states  he  always  sent 
them.  The  evidence  of  the  declarations  of  the  clerk  were 
objected  to,  and  the  objection  was  overruled. 

It  was  also  proved  by  a  witness  that  he  carted  fruits  and 
•jvsters  from  Kasson's  to  defendant's  store,  that  the  clerk,  Mills, 
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was  at  the  store  and  directed  where  they  should  be  put.  That 
he  told  the  clerk  they  were  from  Kasson's  despatch,  that  the 
clerk  said  it  was  all  right,  and  directed  him  to  unload  them, 
and  paid  him.  The  declarations  of  the  witness  to  the  clerk, 
that  the  goods  were  from  Kasson's  despatch,  and  the  declara- 
tions of  the  clerk,  that  it  was  all  right,  were  objected  to.  It 
seems  to  me  that  this  evidence  was  not  objectionable ;  Mills 
was  a  clerk  in  the  store  or  shop  of  the  defendant,  it  was  a  part 
of  his  business  to  receive  and  take  care  of  the  goods,  and  I 
think  it  a  presumption  which  the  jury  had  a  right  to  draw  from 
the  evidence,  establishing  the  relation  between  the  clerk  and 
the  defendant — that  he  was  discharging  the  duties  of  such  clerk, 
and  in  the  employ  of  the  defendant  when  he  called  at  the 
plaintiff's  depot  and  enquired  for  goods,  and  when  he  directed 
that  upon  their  arrival  they  should  be  sent  to  the  defendant's 
store.  The  same  may  be  said  of  him  at  the  time  the  carman 
delivered  goods  at  the  store.  In  this  view,  I  think,  his  acis 
and  declarations  were  competent  evidence.  Whatever  the 
agent  does,  in  the  lawful  prosecution  of  the  business  of  the 
principal,  is  to  be  regarded  the  act  of  the  principal  whom  he 
represents.  And  when  the  acts  of  the  agent  will  bind  the 
principal,  then  his  representations,  declarations,  and  admissions, 
respecting  the  subject  matter,  will  also  bind  him,  if  made  at 
the  same  time,  constituting  a  part  of  the  res  gesta.  (1  Greenl. 
Ev.  §  113 ;  Story  Jig.  §  134,  135 ;  4  'w.  397.) 

If  the  defendant  had  called  personally  at  the  depot,  and  had 
done  and  said  what  the  clerk  did  and  said,  it  would  have  been 
evidence  tending  to  show  a  right,  on  the  part  of  the  plaintiff, 
to  carry  the  goods  from  Albany  to  Buffalo,  and  so  as  to  what 
occurred  at  the  store,  when  goods  were  received  as  coming 
from  the  plaintiff.  The  same  effect  must  be  given  to  the  acts 
and  declarations  of  the  clerk,  provided  he  was  acting  at  the 
time,  as  the  agent  of  the  defendant ;  and  I  think  the  evidence 
was  such  as  to  justify  the  jury  in  so  finding.  The  clerk,  Mills, 
was  present  in  court,  and  was  not  called  by  the  defendant  as 
to  his  agency  or  authority. 
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The  defendant  gave  evidence  tending  pretty  strongly  to 
show  that  the  plaintiff  was  not  employed  to  transport  the  goods. 
It  also  appeared  that  the  parties  had  an  interview.  The  goods 
were  shipped  in  New  York,  and  the  evidence  tended  to  show 
that  neither  the  plaintiff  or  defendant  knew  whether  it  was 
right  that  the  plaintiff  should  receive  them  at  Albany  and 
convey  them  to  Buffalo,  and  they  were  to  enquire  into  the 
matter  and  if  it  turned  out  that  they  were  not  to  be  carried  by 
the  plaintiff  he  was  only  to  charge  railroad  prices.  After  this 
the  charges  were  paid  as  the  goods  were  delivered.  The 
whole  amount  as  per  railroad  prices  would  have  been  some 
$290,  and  the  defendant  paid  in  all  about  $287.  He  claims 
that,  at  any  rate,  he  was  only  bound  to  pay  railroad  prices. 
Nothing  had  been  paid,  however,  specially,  on  account  of  the 
particular  goods  delivered  on  14th,  16th  and  17th  September, 
to  recover  the  freight  and  charges  on  which  this  action  was 
brought.  The  answer  to  the  position  of  the  defendant  is  that 
there  was  evidence  upon  both  sides,  and  the  jury  have  found 
the  facts  against  him,  and  the  evidence  is  sufficient  to  uphold 
their  finding,  and  we  ought  not  to  disturb  it.  The  County 
Court  considered  the  evidence  and  came  to  a  different  conclu- 
sion and  diminished  the  damages.  In  this  the  County  Court 
erred,  and  its  judgment  must  be  reversed,  and  the  judgment  of 
the  justice  affirmed. 
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SUPREME  COURT. 
HOLMES  AND  PALMER  agt.  HONIE. 

Where  one  of  several  plairitiifs  dies,  pending  an  action,  the  cause  of  which  sur- 
vives, and  the  defendant  enters  judgment  against  all,  no  order  to  proceed  in 
favor  of  the  surviving  plaintiffs  having  been  made,  the  judgment  is  irregular, 
and  must  be  set  aside. 

The  judgment  can  not  be  amended,  and  allowed  to  stand  as  against  the  surviv- 
ing plaintiffs,  because  it  is  a  joint  judgment. 

Monroe  Special  Term  and  Circuit,  November,  1851.  Motion 
to  set  aside  judgment.  The  action  was  commenced  on  or  about 
2d  November,  1850,  to  recover  $65,  alleged  to  be  due  from 
defendant  to  plaintiffs.  Issue  was  joined,  and  an  order  made 
changing  the  place  of  trial  from  Monroe  to  Livingston  county. 
The  plaintiff,  Holmes,  died  on  or  about  July  6th,  1851,  and  no 
letters,  testamentary  or  of  administration,  have  been  issued 
upon  his  estate.  Philip  Teare,  who  was  originally  the  attorney 
for  the  plaintiffs,  some  time  since  left  his  place  of  business,  in 
the  city  of  Rochester,  for  parts  unknown.  The  moving  affida- 
vit is  made  by  the  plaintiff,  Palmer,  who  states  therein  that  he 
had  no  knowledge  of  the  condition  of  the  cause,  until  he 
received  a  notice  from  defendant's  attorneys,  (Chamberlain  & 
Wood,  of  Geneseo,)  served  by  mail  on  said  Teare,  after  he  had 
left  as  aforesaid,  which  was  forwarded  to  deponent,  that  they 
had  caused  a  judgment  to  be  entered  in  the  action,  against  both 
plaintiffs,  in  favor  of  the  defendant,  for  $67,49  costs,  and 
docketed  in  Livingston  county  clerk's  office,  on  the  24th  day 
of  September,  1851.  No  motion  has  been  made  or  order 
granted  allowing  the  action  to  be  continued  in  the  name  of  the 
surviving  plaintiff  or  the  representatives  of  the  deceased. 
Notice  of  this  motion  was  given  on  the  14th  day  of  October, 
1851,  accompanied  by  a  notice  of  the  substitution  of  another 
attorney  for  the  plaintiff,  Palmer. 

On  the  part  of  the  defendant  it  is  shown  that  on  the  20th 
day  of  August,  1851,  notice  of  trial  was  served  personally  by 
the  defendant's  attorneys,  for  the  Livingston  circuit  held  on 
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the  first  Tuesday  of  September,  1851.  That  the  cause  was  on 
the  calendar  of  said  circuit,  and  when  reached,  the  plaintiffs 
not  appearing,  an  order  was  entered  on  motion  of  defendant's 
attorneys,  dismissing  the  complaint,  and  for  judgment  in  favor 
of  the  defendant,  for  costs.  That  the  attorney  for  the  plaintiff 
was  present  at  said  circuit  and  made  an  application  to  defend- 
ant's attorneys  to  put  over  the  trial,  and  stated  to  them  that  he 
would  make  a  motion  to  put  it  over  for  the  reason  that  he 
was  not  prepared  for  trial,  and  did  not  inform  defendant's 
attorneys  that  the  plaintiff,  Holmes,  was  dead,  nor  did  he  make 
any  objection  to  further  proceeding  on  the  part  of  the  defend- 
ant, on  any  ground,  and  only  wished  for  delay  on  the  ground 
that  he  was  not  prepared  for  trial. 

A.  J.  WILKIN,  for  the  Motion. 
JAS.  WOOD,  JR.,  Opposed. 

WELLES,  Justice. — At  common  law,  the  death  of  a  party, 
or,  in  case  of  a  plurality  of  plaintiffs  or  defendants,  the  death 
of  one  or  more  of  them  would,  in  general,  abate  the  action. 
(Paine  and  Duer's  Pr.  211.)  The  rule  however  has  from  time 
to  time  been  modified  and  changed  by  the  Legislature.  (1  R. 
L.  519,  §  9 ;  2  id.  312,  §  10 ;  2  R.  $'.  386,  387,  §§  1,  2,  3,  #c.; 
Code,  §  121.) 

It  was  never  regular,  either  by  common  law  or  statute,  to 
enter  judgment  against  a  person  after  his  death.  Formerly 
the  court  would,  sometimes,  after  the  death  of  a  party,  order  a 
final  judgment  to  be  entered  in  his  favor  or  against  him,  where 
judgment  nisi,  or  interlocutory  judgment  had  been  entered  in 
his  life  time,  and  the  final  judgment  deferred  by  a  case  or  bill 
of  exceptions  and  order  to  stay  proceedings,  and  perhaps  in 
some  other  cases  ;  but  then,  the  final  judgment  would  be  ordered 
to  be  entered  nunc  pro  tune,  as  of  some  time  when  the  deceased 
party  was  alive,  so  that  the  record  would  show  the  judgment 
to  have  been  entered  while  he  was  living.  In-  the  present  case 
the  judgment  has  been  rendered  and  docketed  against  the 
plaintiff,  Holmes,  since  his  death.  This  was  technically  irregu- 
lar, and  must  be  set  aside.  It  is  a  joint  judgment  against 
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both  the  plaintiffs,  and  must  be  set  aside  as  to  both.  At  first, 
I  thought  the  judgment  might  be  amended,  so  as  to  let  it  stand 
as  against  the  plaintiff,  Palmer;  but  upon  reflection  I  think 
that  cannot  be  done,  as  no  order  has  been  made  allowing  the 
action  to  proceed  in  favor  of  the  surviving  plaintiff;  it  being  a 
case  where  the  cause  of  action  survived.  It  was,  in  my  judg- 
ment, irregular  to  proceed  with  the  action  after  the  death  of 
Holmes,  until  such  order  had  been  obtained,  which  might  have 
been  done  on  motion  of  either  party. 

An  order  must  therefore  be  entered  setting  aside  the  judg- 
ment, and  that  the  action  proceed  in  the  name  of  the  surviving 
plaintiff.  No  costs  of  this  motion  are  to  be  allowed  to  either 
party  as  against  the  other. 


SUPREME   COURT. 

TAYLOR  agt.  CORBIERE. 

The  407th  section  of  the  Code  prescribes  the  manner  of  computing  time  in  all 
cases,  when  any  act  is  to  be  done  within  a  limited  time.  That  is :  the  first 
day  (of  service)  is  excluded,  and  the  last  day  included. 

Therefore,  a  five  days'  notice,  served  on  Wednesday,  for  the  following  Monday, 
is  good.  The  intervening  Sunday  can  not  be  excluded.  (See  4  Howard, 
28,  adverse.)  Where  the  last  day  falls  on  Sunday,  the  day  following  is  the 
last  day  of  limitation.  (See  3  How.  412.) 

In  an  action  by  the  endorsee  against  the  maker,  the  complaint  alleged  that  the 
note  "  was  duly  endorsed  by  the  payee,  and  transferred  to  the  plaintiff  for  a 
good  and  valuable  consideration,  and  that  the  defendant  had  not  paid  the 
same,  but  was  justly  indebted  to  the  plaintiff  therefor."  Held,  that  this  was 
a  sufficient  allegation  that  the  plaintiff  was  the  owner  of  the  note  at  the  time 
of  commencing  the  suit.  (The  case  of  .Beach  agt.  Gallup,  2  Code  R.  66, 
disapproved.) 

Jit  Chambers,  February,  1853.  Application  for  judgment 
under  the  24Hth  section  of  the  Code.  The  action  was  brought 
upon  a  prommissory  note  made  by  the  defendant,  payable  to 
the  order  of  E.  J.  Sherman,  and  by  him  endorsed  to  the  plain- 
tiff. The  complaint  alleged  that  the  note  "  was  duly  endorsed 
VOL.  VIII.  49 
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by  the  payee,  and  transferred  to  the  plaintiff,  for  a  good  and 
valuable  consideration,  and  that  the  defendant  had  not  paid 
the  same,  but  was  justly  indebted  to  the  plaintiff  therefor." 
The  defendant  demurred  to  the  complaint,  on  the  ground  that 
it  did  not  state  a  sufficient  cause  of  action.  The  plaintiff,  upon 
a  notice  of  five  days,  applied  for  judgment,  alleging  that  the 
demurrer  was  frivolous. 

P.  CAGGER,  for  Plaintiff. 
T.  SMITH,  for  Defendant. 

HARRIS,  Justice. — A  preliminary  question  has  been  raised 
by  the  defendant  upon  the  sufficiency  of  the  notice.  It  was 
served  on  Wednesday  for  the  following  Monday.  Relying  upon 
Whipple  agt.  Williams,  (4  Howard,  28,)  the  defendant's  counsel 
insisted,  that  Sunday  should  be  excluded  in  the  computation 
of  time,  and,  if  so,  that  the  notice  of  the  application  would  be 
short,  it  leaving  but  four  days.  The  407th  section  of  the  Code 
has  prescribed  the  mode  of  computing  time  in  every  case, 
where,  under  the  provisions  of  that  act,  any  act  is  to  be  done 
within  a  limited  time.  In  estimating  such  time,  the  first  day 
is  to  be  excluded  and  the  last  included.  In  this  case,  Wednes- 
day, the  day  of  service,  wras  to  be  excluded,  and  Monday,  the 
day  upon  which  the  thing  specified  in  the  notice  was  to  be 
done,  was  to  be  included.  From  the  nature  of  the  case,  Sunday 
could  not  be  the  last  day ;  but  where  it  is  the  last  day,  as  in 
the  running  of  time  to  answer,  that  is  also  to  be  excluded.  In 
suck  a  case,  the  day  following  would  become  the  last  day. 
The  rule  is  correctly  stated  by  Mr.  Justice  HAND,  in  Easton 
agt.  Chamberlain,  (3  Howard,  412.) 

The  case  of  Whipple  agt.  Williams  was  undoubtedly  well 
decided,  but  not  for  the  reason  assigned  by  the  learned  judge. 
The  service  of  notice  of  the  adjustment  of  costs,  at  a  distance 
of  thirty  or  forty  miles,  at  a  late  hour  Saturday  evening,  for  an 
early  hour  Monday  morning,  was  an  abuse  of  the  rule  which  no 
court  would  tolerate.  This  alone  was  sufficient  ground  for 
granting  the  motion.  The  attorney,  by  his  own  fraudulent 
practice,  had  succeeded  in  depriving  a  party,  entitled  to  two 
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days'  notice  of  a  proceeding,  of  any  notice  at  all.  But  I  know 
of  no  principle  -which  authorises  a  court  to  say,  that,  if  the 
time  within  which  an  act  is  to  be  done,  is  less  than  a  week,  an 
intervening  Sunday  shall  be  excluded  in  the  computation. 

Where  a  summons  was  required  to  be  served  six  days  previ- 
ous to  the  return  thereof,  a  service  on  the  second  day  of  the 
month  was  held  good  for  the  eighth,  although  a  Sunday  must 
have  intervened,  and  without  which  there  could  not  have  been 
six  days.  Col.  Turnpike  Road  agt.  Haywood,  (10  Wend.  422.) 
In  King  agt.  Dowdall,  (2  Sand.  Sup.  Court  Rep.  131,)  a  short 
summons  which  could  not  run  moise  than  four  days,  was  served 
on  the  12th  for  the  17th  of  the  same  month — upon  review,  it 
was  insisted  that  the  intervening  Sunday  should  not  be  counted 
as  one  of  the  four  days,  but  it  was  held  that  when  an  interme- 
diate day  it  should  be  computed. 

The  case,  (in  2  Hill,  375,)  upon  which  Mr.  Justice  ALLEN 
relied  in  the  decision  of  Whipple  agt.  Williams,  may  have 
been  decided  correctly,  but  not  upon  the  principle  stated  in  the 
report.  A  claim  of  property  having  been  interposed  in  an 
action  of  replevin,  the  sheriff  was  bound  to  summon  a  jury  to 
appear  before  him  to  try  the  validity  of  the  claim,  at  a  time  to 
be  specified  by  him,  which  must  be  within  two  days  after  the 
claim  is  made — such  claim  having  been  made  on  Saturday,  the 
sheriff  summoned  a  jury  for  Monday.  The  claimant  appeared 
at  the  time  appointed,  and,  at  his  instance,  the  trial  was 
adjourned  until  the  following  day.  Whether  the  sheriff  had 
the  power  thus  to  adjourn,  was  a  question  involved  in  that 
case,  but  whether  Sunday  should  be  excluded  in  the  computa- 
tion of  time,  was  not  in  question. 

This  action  is  by  the  endorsee  of  a  note  against  the  maker. 
It  is  alleged,  that  it  was  duly  endorsed  by  the  payee,  and  duly 
transferred  to  the  plaintiff;  that  the  defendant  had  not  paid  the 
note,  but  was  justly  indebted  to  the  plaintiff  therefor.  The 
defendant  insists  that  -the  complaint  does  not  sufficiently  show 
that  the  plaintiff,  when  the  action  was  brought,  was  the  lawful 
owner  of  the  note.  Bea<?h  agt.  Gallup,  (2  Code  R.  66,)  was 
*elied  upon  to  sustain  this  objection.  In  that  case,  the  only 
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allegation  of  ownership  was,  that  the  plaintiffs,  when  they 
brought  their  action,  were  "  the  lawful  holders  of  the  note." 
Mr.  Justice  H.URLBUT,  before  whom  the  case  was  brought, 
upon  application  for  judgment,  was  not  prepared  to  say  that 
the  words  "  lawful  holder,"  imputed  "  ownership,"  and,  ac- 
cording to  the  report,  denied  the  motion.  I  have  always 
regarded  this  distinction  as  a  little  too  refined  for  that  liberality 
of  construction  enjoined  by  the  Code.  (See  section  159.) 
Though  the  decision  has  often  been  relied  upon,  in  cases  like 
that  in  hand,  I  have  always  felt  constrained  to  disregard  the 
authority.  The  decision  was  made  at  an  early  day,  in  the 
history  of  the  Code,  and  does  not  seem  to  have  been  much 
considered.  I  suppose  the  allegation  that  the  plaintiff  is  the 
"legal  holder"  of  the  note  is  sufficient,  if  the  defendant 
chooses  to  deny  it,  to  put  in  issue  the  title. 

And,  besides,  the  plaintiff  in  this  action  has  averred  facts 
sufficient,  if  established,  to  show  that  he  is  the  owner  of  the 
note.  The  complaint  states,  that  the  payee  duly  endorsed  the 
note,  and  that  it  had  been  for  a  good  and  valuable  considera- 
tion, transferred  to  the  plaintiff.  These  facts,  if  proved,  would 
establish,  at  least  prima  facie,  the  plaintiff's  title.  It  certainly 
could  not  be  required  of  him  that  he  should  aver,  negatively, 
that  since  the  note  was  transferred  to  him,  he  had  not  trans- 
ferred it  to  another  person.  It  is  enough  that  he  has  averred 
everything  which  it  would  be  necessary  to  prove  on  the  trial, 
if  controverted,  to  entitle  him  to  recover.  See  Appleby  agt. 
Elkins,  (2  Sand.  S.  C.  £.,  673.) 

The  complaint  is  sufficient,  and  the  plaintiff  must  have 
judgment. 
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SUPREME   COURT. 

BROWNSON  AND  WIFE  agt.  GIFFORD  AND  OTHERS. 

Where  the  testator  devised  "  as  to  all  the  rest,  residue  and  remainder  of  my 
estate,  both  real  and  personal,  I  give,  devise  and  bequeath  the  same  to  my 
executors,  and  to  their  heirs  and  assigns  forever,  in  trust,  nevertheless,  for 
the  use  and  benefit  of  my  several  children,  (naming  them,)  to  be  by  my  said 
executors  and  trustees  divided  equally  among  them,  share  and  share  alike," 
held,  that  the  estate  vested  in  the  testator's  children,  subject  to  the  execution 
of  the  power  to  make  partition  by  the  executors. 

After  the  devise  made  as  above,  the  will  proceeded  to  say :  "  the  share  of  my 
said  son  John,  to  be  held  by  them  (the  executors)  for  his  use,  and  the  income 
or  interest  thereof  to  te  paid  to  him  for  his  necessary  support  from  time  to 
time  until  he  shall  become  a  reformed  man,  and  worthy  and  capable  of  taking 
care  of  the  same,  in  the  opinion  of  my  said  executors  and  trustees,"  held, 
that  this  devise  created  a  valid  trust.  (1  R.  S.  728,  §  55.) 

Another  clause  in  the  will  stated,  in  substance,  that  in  case  the  husband  of  Mrs. 
Brownson  (one  of  the  plaintiffs)  "  should  ask,  demand  or  attempt  to  collect 
of  the  executors  any  money,  as  a  claim  against  the  testator,  for  any  matter  or 
thing,  the  devise  to  her  (Mrs.  Brownson,  one  of  the  children,)  should  be 
void,"  &c.;  held,  that  the  effect  of  this  was  to  annex  a  condition  subsequent, 
by  means  of  which  the  estate,  vested  in  Mrs.  B.  at  the  death  of  her  father, 
might  be  forfeited.  But  so  long  as  the  condition  remained  unbroken,  she  was 
seized  of  the  estate,  and  might  convey  or  devise  it. 

Jls  to  the  misjoinder  of  parties  plaintiff.  The  interest  of  Mrs.  Brownson  (the 
wife)  in  her  father's  estate  became  by  virtue  of  the  will  and  the  operation  of  the 
statute,  her  separate  property.  Therefore,  held,  on  demurrer  by  all  the  defend- 
ants, that  the  suit  by  the  plaintiffs,  to  ascertain  and  establish  the  rights  and 
interests  of  the  parties,  and  that  partition  be  made,  should  have  been  brought 
by  Mrs.  Brownson  alone — her  husband  was  improperly  joined  as  plaintiff. 

It  seems,  that  in  respect  to  parties,  the  Code  has  not  changed  the  system  of 
practice  which  existed  in  courts  of  equity.  (See  Code  §  114,  Story's  Eq. 
PI.  §§  61-2  and  3.)  That  is,  whether  or  not  the  wife  should  sue  alone,  or 
be  joined  with  her  husband,  is  to  be  determined  now,  as  before  the  Code,  by 
the  settled  practice  of  courts  of  equity. 

JLs  to  the  misjoinder  of  parties  defendant.  A  demurrer  will  lie  for  the  non- 
winder  of  the  proper  parties  defendant,  but  not  for  the  misjoinder  of  some,  who 
ought  not  to  have  been  made  defendants  with  others  who  are  properly  sued. 

If  a  party  is  properly  sued,  he  may  insist  that  another  ought  to  be  sued  with 
him.  But  he  has  no  right  to  object  that  another,  who  is  sued  with  him,  is 
improperly  made  a  defendant. 

A  party  who  ought  not  to  have  been  sued  may  demur,  on  the  ground  that  no 
sufficient  cause  of  action  is  stated  as  against  him,  but  not  for  defect  of  parties. 
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A  judgment  may  properly  be  rendered,  declaring  the  rights  of  the  parties,  and 
directing  that  partition  should  be  made ;  and  also  providing  for  an  account 
between  the  parties  in  respect  to  the  rents  and  profits  already  received. 

Rensselaer  Special  Term,  Jw/y,  1852.  Demurrer.  The  com- 
plaint states,  that,  on  the  14th  of  April,  1850,  William  Adams 
died,  leaving  a  will  whereby,  after  devising  to  three  of  his 
daughters,  specific  lots  of  land,  he  made  the  following  residuary 
disposition  of  his  estate :  u  As  to  all  the  rest,  residue  and  re- 
mainder of  my  estate,  both  real  and  personal,  I  give,  devise 
and  bequeath  the  same  to  my  executors,  and  to  their  heirs  and 
assigns  forever,  in  trust,  nevertheless,  for  the  use  and  benefit 
of  my  several  children,  to  wit :  Jane  Ann,  the  wife  of  David 
Derrick,  Elizabeth,  the  wife  of  Ebenezer  *Gifford,  Maria,  the 
wife  of  William  Weaver,  Azubah,  the  wife  of  Nathan  Brown- 
son,  Hannah,  the  wife  of  Andrew  Costan,  and  my  son  John 
Adams,  to  be  by  my  said  executors  and  trustees,  divided  equally 
among  them,  share  and  share  alike,  the  share  to  my  said  son 
John,  to  be  held  by  them  for  his  use,  and  the  income  or  inter- 
est thereof  to  be  paid  to  him  for  his  necessary  support  from 
time  to  time,  or  until  he  shall  become  a  reformed  man,  and 
worthy  and  capable  of  taking  care  of  the  same,  in  the  opinion 
of  my  said  executors  and  trustees.  The  share  hereinbefore 
given  to  my  daughter  Elizabeth,  is  charged  with,  and  subject 
to  the  deduction  therefrom,  of  the  sum  of  $867,50,  principal 
and  interest,  heretofore  loaned  by  me  to  the  said  Ebenezer 
Gifford.  The  share  or  interest  hereinbefore  bequeathed,  given 
and  devised  to  Azubah  Brownson  is  upon  the  express  condition 
that  the  sum  of  three  hundred  dollars,  now  due  to  me  from 
Nathan  Brownson,  her  husband,  shall  be  deducted  from  her 
share  of  my  estate,  hereinbefore  devised  and  bequeathed  to 
her :  and  in  case  said  Nathan  Brownson  shall  ask,  demand,  or 
attempt  to  collect  of  my  executors  and  trustees  aforesaid,  any 
sum  or  sums  of  money,  as  a  claim  against  me,  for  any  matter 
or  thing  whatsoever,  that  then,  and  in  that  case  the  devise  and 
bequests  herein  set  forth,  to  said  Azubah,  are  hereby  declared 
void  and  of  no  effect,  and  the  property  hereinbefore  devised  to 
her  and  for  her  benefit,  is  hereby  devised  to  my  said  executors 


NEW- YORK  PRACTICE  REPORTS.  391 

Brownson  and  Wife  agt.  Gilford  and  others. 

in  trust  as  aforesaid,  for  the  use  and  benefit  of  my  other  chil- 
dren, in  as  full  and  ample  a  manner  as  I  have  hereinbefore 
vested  my  estate  in  my  executors,  their  heirs  and  assigns." 
Barent  Adams  and  Archibald  Bull  are  nominated  as  executors 
in  the  will.  Letters  testamentary  were  duly  issued  to  the 
latter,  the  former  not  having  qualified  or  acted  as  executor. 

The  complaint  states  that,  besides  the  lands  specifically  de- 
vised, the  testator  died  seized  of  various  other  lands,  particu- 
larly described,  which  are  still  undivided  and  belong  to  the 
said  Azubah  Brownson,  Elizabeth  Gifford,  Jane  Ann  Derrick, 
Hannah  Costan,  Maria  Weaver,  and  John  Adams  or  the  said 
Archibald  Bull,  as  trustee  for  him,  as  tenants  in  common,  in 
fee  simple,  in  equal  portions. 

The  plaintiffs  ask  that  the  rights,  estates  and  interests  of  the 
parties  may  be  ascertained,  and  declared  and  established,  and 
that  partition  may  be  made  according  to  law. 

The  husbands  of  the  several  daughters  of  the  testator  and 
the  wife  of  John  Adams,  his  son,  and  the  executor,  are  made 
parties  to  the  suit. 

All  the  defendants  joined  in  the  demurrer  to  the  complaint. 
Three  grounds  of  demurrer  are  specified:  1.  That  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  2.  That  there  is  a  defect  of  parties,  both  plaintiff  and 
defendant,  and,  3.  That  in  the  complaint  several  causes  of 
action  have  been  improperly  united. 

D.  L.  SEYMOUR,  for  Plaintiffs. 
J.  PIERSON,  for  Defendants. 

HARRIS,  Justice. — The  devise  to  the  executors  for  the  mere 
purpose  of  making  partition,  was  not  sufficient  to  vest  the  title 
in  them  as  trustees.  They  are  entitled  to  neither  the  posses- 
sion nor  the  profits  of  the  land,  and,  where  this  is  the  case,  no 
estate  vests.  (1  R.  S.  728,  §  49  ;)  Boynton  agt.  Hoyt,  (1  Denio, 
53 ;)  De  Peyster  agt.  Clendening,  (8  Paige,  304.)  Except  the 
share  of  John  Adams,  which,  by  a  subsequent  provision  in  the 
will,  is  vested  in  the  trustees,  the  estate  vested  in  the  testator's 
children,  subject  to  the  execution  of  the  power  to  make  parti- 
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tion.  Thus,  though  the  devise  to  the  executors  is  insufficient 
to  vest  any  title  in  the  trustees,  it  is  valid  as  a  power,  and  as 
such  should  be  executed.  (1  R.  S.  729,  §  56,  734  §  95 ;)  Root 
agt.  Stuyvesant,  (18  Wend.  265.)  Unless,  therefore,  the  parties 
can  agree  among  themselves,  the  division  must  be  made  by  the 
executor,  according  to  the  provisions  of  the  will.  The  perfor- 
mance of  this  duty  may  be  enforced  by  the  judgment  of  this 
court.  (1  R.  S.  734,  §  96.) 

In  respect  to  the  share  of  John  Adams  the  authority  to 
receive  the  income  or  interest  and  apply  the  same  for  his  sup- 
port, is  sufficient  to  create  a  valid  trust.  (1  R.  S.  728,  §  55.) 

In  respect  to  the  share  of  Mrs.  Brownson,  the  effect  of  that 
clause  in  the  will  which  declares  that  in  case  her  husband 
should  ask,  demand,  or  attempt  to  collect  of  the  executors, 
any  money,  as  a  claim  against  the  testator  for  any  matter  or 
thing,  the  devise  to  her  should  be  void,  &c.,  was  to  annex  a 
condition  subsequent,  by  means  of  which  the  estate  vested  in 
her  at  the  death  of  her  father,  might  be  forfeited.  Notwith- 
standing the  condition,  so  long  as  it  remains  unbroken,  she  is 
seized  of  the  estate,  and  may  convey  or  devise  it,  in  the  same 
manner  as  if  no  such  qualification  existed.  (4  Kent's  Com. 
125 ;)  Hayden  agt.  Stoughton,  (5  Pick.  528 ;)  Brigham  agt. 
Shattuck,  (10  Pick.  306 ;)  Sackett  agt.  Mallory,  (1  Metcalf, 
355.)  In  the  latter  case,  a  testator  had  devised  all  his  real 
estate  to  his  two  sons,  upon  condition  that  if  either  of  them 
should  make  any  claim  upon  his  estate,  he  should  have  no 
right  by  virtue  of  the  will.  It  was  held  that  an  estate  in  fee 
became  vested  in  each  of  the  sons,  upon  a  condition  subsequent. 
Accordingly  one  of  the  sons  was  declared  to  have  forfeited  the 
estate  devised  to  him,  by  a  breach  of  the  condition. 

Another  ground  of  demurrer  upon  which  the  defendants  rely 
is,  that  the  husband  of  Mrs.  Brownson  is  improperly  joined 
with  her  as  plaintiff.  If  there  has  been  this  misjoinder  of 
plaintiffs  it  is  undoubtedly  a  good  cause  of  demurrer  by  all  the 
defendants,  while,  on  the  other  hand,  the  joinder  of  improper 
parties  as  defendants,  is  only  available  as  a  ground  of  demurrer 
by  the  defendants  so  improperly  joined.  (Story's  Eg.  PI.  §§ 
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509,  544 ;  Van  Santvoord's  PI.  384.  The  rule  in  respect  to 
the  misjoinder  of  defendants,  though  correctly  stated  by  the 
latter  writer,  is  made  the  subject  of  a  query  as  to  its  soundness. 
I  think,  however,  the  rule  is  well  settled  upon  authority,  and 
may  be  vindicated  upon  principle. 

Though  the  question  is  not  without  difficulty,  I  am  inclined 
to  regard  the  objection  that  the  husband  ought  not  to  have  been 
joined  as  a  co-plaintiff  with  Mrs.  Brownson,  as  well  taken. 
By  the  provisions  of  the  act  for  the  more  effectual  protection 
of  the  property  of  married  women,  (Sess.  Laws  1848,  p.  307,) 
and  the  act  amending  the  same,  (Sess.  Laws  1849,  p.  528,)  the 
wife  may  hold  property  devised  to  her,  in  the  same  manner 
and  with  the  like  effect,  as  if  she  were  unmarried.  See  Snyder 
agt.  Snyder,  (3  Barb.  621.)  The  interest  of  Mrs.  Brownson  in 
her  father's  estate  became,  therefore,  by  virtue  of  the  will  and 
the  operation  of  the  statute,  her  separate  property.  In  the 
prosecution  of  a  suit  relating  to  such  property,  it  is  a  principle 
long  recognized  and  settled  in  courts  of  equity,  that  the  author- 
ity and  consent  of  the  wife  is  necessary,  and  that  such  authority 
and  consent  should  be  given  and  continued  independently  of 
her  husband.  In  respect  to  her  separate  property,  the  wife  is 
regarded  as  a  feme  sole.  "  In  practice,"  says  Story,  "  where 
the  suit  is  brought  by  the  wife  for  her  separate  property,  the 
husband  is  sometimes  made  a  co-plaintiff.  But  this  practice  is 
incorrect.  In  all  cases  she  ought  to  sue,  as  sole  plaintiff,  by 
her  next  friend,  and  the  husband  should  be  made  a  party 
defendant,  for  he  may  contest  that  it  is  her  separate  property, 
and  the  claim  may  be  incompatible  with  his  marital  rights." 
(Story's  Eg.  PL  §  63.)  In  Wake  agt.  Parker,  (2  Keen,  59,)  cited 
in  a  note  to  the  section  last  referred  to,  Lord  LANGDALE,  Master 
of  the  Rolls,  entered  into  a  very  full  discussion  of  this  question, 
and, 'while  he  admitted  that  it  was  very  usual  to  file  such  bills 
in  the  name  of  the  husband  and  wife,  he  held  that  when  the 
objection  was  taken  by  demurrer  he  was  bound  to  give  it  effect. 
That  case,  in  its  principal  features,  was  very  similar  to  the 
case  under  consideration.  A  testator  had  given  to  his  daugh- 
ter, Mrs.  Wake,  an  equal  fifth  part  of  his  freehold  estate,  and 
VOL.  VIII.  50 
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of  his  residuary  personal  estate,  for  her  separate  use,  for  life, 
and  after  her  death  to  her  children.  The  bill  was  filed  by  the 
husband  and  his  wife,  and  their  children.  Its  object  was  to 
establish  the  will  and  have  its  trusts  carried  into  execution, 
and  also  to  have  the  accounts  of  the  estate  taken,  and  partition 
of  the'  freehold  estates,  or  else,  that  these  might  be  sold  and 
the  wife's  share  secured  for  the  benefit  of  the  plaintiffs.  The 
grounds  of  demurrer  relied  upon  were,  first,  that  the  husband 
and  wife  ought  not  to  be  permitted  to  sue  together  for  the 
separate  estate  of  the  wife,  and,  secondly,  that  the  husband 
haying  no  interest  in  the  subject  matter  of  the  suit,  was,  on 
that  account  misjoined  as  a  plaintiff. 

In  Sigel  agt.  Phelps,  (7  Sim.  239,)  the  suit  was  instituted  by 
the  husband  and  wife  to  recover  the  arrears  of  an  annuity 
given  to  the  wife  for  her  separate  use,  and  for  the  appointment 
of  a  new  trustee  of  the  estate  charged  with  the  annuity.  It 
was  held  that  the  wife  ought  to  have  brought  the  suit  by  her 
next  friend,  and  that  the  husband  ought  to  have  been  made  a 
defendant.  So  in  Thorby  agt.  Yeats,  (1  Younge  &  Coll.  JV. 
R.  438,)  certain  stock  had  been  bequeathed  in  trust  for  the 
plaintiff,  with  directions  that  it  should  be  transferred  to  her, 
upon  her  attaining  the  age  of  twenty-one  years,  for  her  sepa- 
rate use,  and  free  from  the  control  of  any  husband  she  might 
marry.  She  had  married,  and  filed  her  bill  to  compel  the 
transfer,  making  her  husband  a  defendant.  It  was  insisted 
that  though  the  suit  related  to  her  separate  property,  yet,  as  it 
involved  no  question  between  the  husband  and  wife,  the  hus- 
band should  have  joined  as  a  co-plaintiff,  but  the  Vice  Chan- 
cellor held  that  he  was  properly  made  a  defendant. 

The  same  doctrine  is  well  settled  in  our  own  courts  of 
equity.  The  principles  upon  which  it  rests  are  well  stated  by 
Mr.  Justice  EDMONDS,  in  Sherman  agt.  Burnham,  (6  Barb.  403.) 
See  also  Bowers  agt.  Smith,  (10  Paige,  201 ;)  Grant  agt.  Van 
Schoonhoven,  (9  Paige,  257 ;)  Alston  agt.  Jones,  (3  Barb.  Ch. 
R.  397.)  In  the  latter  case  the  Chancellor  intimates  that  the 
wife  might  have  made  the  suit  her  own,  as  well  as  of  her 
husband,  by  suing  by  her  next  friend,  and  thus  joining  with 
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her  husband  as  a  separate  or  distinct  complainant  in  the  suit. 
Where  this  is  not  the  case,  the  suit  in  the  name  of  the  husband 
and  wife  is  regarded  as  the  suit  of  the  husband  merely,  and,  in 
a  future  litigation,  the  decree  would  not  bind  the  wife.  See 
cases  above  cited ;  also  Pawlet  agt.  Delaval,  (2  Ves.  Sen.  666 ;) 
Hughes  agt.  Evans,  (1  Sim.  fy  Stu.  185 ;  Van  Santvoord's  PI. 
74,  81.) 

Thus  far  the  question  has  been  considered  without  reference 
to  the  provisions  of  the  Code.  In  respect  to  parties,  that  sys- 
tem of  practice  has  adopted,  substantially,  the  rules  which 
existed  in  courts  of  equity.  The  leading  principle,  as  to 
plaintiffs,  is,  that  they  shall  be  the  real  parties  in  interest. 
When  a  married  woman  is  to  be  a  party,  the  general  rule 
prescribed  by  the  114th  section  of  the  Code  is,  that  her  husband 
must  be  joined  with  her.  To  this  rule  two  exceptions  are 
made,  first,  when  the  action  concerns  the  separate  property  of 
the  wife,  and,  secondly,  when  it  is  between  herself  and  her 
husband.  In  these  cases,  she  may  sue  and  be  sued  alone. 
Thus,  the  rule  is  left  precisely  as  it  stood  in  equity  before. 
(Story's  Eq.  PI.  §§  61,  62,  63.)  The  design  of  making  these 
exceptions  was,  not  to  prescribe  a  new  rule,  or  to  allow  the 
wife  to  join  with  her  husband  or  not,  but  merely  to  authorize 
her,  notwithstanding  the  general  rule  that  the  wife  must  join 
with  her  husband,  to  sue  alone  in  proper  cases.  Whether  or 
not  she  should  sue  alone  or  be  joined  with  her  husband,  is  to 
be  determined  now,  as  before  the  adoption  of  the  Code,  by  the 
settled  practice  of  courts  of  equity. 

In  this  action,  I  think  the  husband  has  been  improperly 
joined  as  a  co-plaintiff.  So  far  as  the  property  devised  to  the 
wife  is  concerned,  it  being  her  separate  property,  the  husband 
has  no  interest  in  common  with  her ;  he  is,  in  fact,  a  stranger 
to  the  cause  of  action.  On  the  principle,  therefore,  upon 
which  it  is  held  that  where  one  plaintiff  who  has  an  interest  in 
the  subject  matter  of  the  action,  is  joined  with  another  who 
has  no  such  interest,  a  demurrer  will  lie  for  the  misjoinder ; 
this  demurrer  must  be  sustained.  The  suggestion,  in  Van 
Buren  agt.  Cockburn,  (2  Code  R.  63,)  that  when  the  action 
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relates  to  the  separate  estate  of  a  married  woman,  it  is  optional 
with  her  whether  the  action  shall  be  brought  in  her  own  name 
as  sole  plaintiff,  or  in  the  joint  names  of  herself  and  husband, 
cannot  be  sustained  by  authority  or  upon  principle.  It  is  ap- 
parent that  the  question  did  not  receive  the  mature  considera- 
tion of  the  learned  judge  who  made  the  decision. 

The  objection  that  the  husbands  of  the  devisees  who  are 
made  defendants  ought  not  to  have  been  joined  with  their 
wives  as  co-defendants,  is  not  well  taken.  A  demurrer  will 
undoubtedly  lie  for  the  nonjoinder  of  the  proper  parties  de- 
fendant, but  not  for  the  misjoinder  of  some  who  ought  not  to 
have  been  made  defendants  with  others  who  are  properly  sued. 
The  118th  section  of  the  Code  leaves  the  plaintiff  very  much 
at  liberty  to  choose  for  himself  who  shall  be  made  defendants. 
If  a  party  is  properly  sued  he  may  insist  that  another  ought  to 
be  sued  with  him.  In  this  he  may  have  an  interest.  But  he 
has  no  right  to  object  that  another,  who  is  sued  with  him,  is 
improperly  made  a  defendant.  A  party  who  ought  not  to  have 
been  sued  may  demur,  on  the  ground  that  no  sufficient  cause 
of  action  is  stated  as  against  him,  but  not  for  defect  of  parties. 

The  complaint  states  a  sufficient  reason  for  making  Ellen 
Adams,  the  wife  of  John  Adams,  a  defendant.  It  alleges  that 
she  has  or  claims  an  inchoate  right  of  dower  in  her  husband's 
share  of  the  testator's  estate.  This,  of  course,  is  enough  to 
render  it  proper  that  she  should  be  made  a  defendant  in  a  suit 
to  establish  the  rights  of  the  parties  under  the  will,  and  to  have 
the  property  divided.  But,  if  it  were  otherwise,  for  the  rea- 
sons already  stated,  the  demurrer  could  not  be  sustained  on  the 
ground  of  a  defect  of  parties. 

Nor  is  there  any  reason  for  making  Barent  Adams  a  defend- 
ant. He  is  nominated  as  an  executor  in  the  will,  but  not  having 
qualified,  he  is  not,  in  fact,  an  executor,  and,  not  being  an 
executor,  he  is  not  a  trustee,  for,  by  the  terms  of  the  will,  the 
executors  are  made  trustees. 

The  only  other  cause  of  demurrer  relied  upon  by  the  defend- 
ants is,  that  several  causes  of  action  are  improperly  united.  I 
can  see  no  foundation  for  this  objection.  The  complaint  states 
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that  the  rents  and  profits  of  the  lands  in  question  have,  since 
the  death  of  the  testator,  been  collected  by  the  defendants,  or 
some  of  them.  There  is  no  prayer  for  relief  appropriate  to 
this  allegation.  It  might,  perhaps,  be  disregarded  as  merely 
irrelevant;  but  I  can  see  no  objection  to  a  judgment,  not  only 
declaring  the  rights  of  the  parties  and  directing  that  partition 
should  be  made,  but  also  providing  for  an  account  between  the 
parties  in  respect  to  the  rents  and  profits  already  received. 

The  demurrer  is  therefore  allowed,  but  solely  on  the  ground 
that  the  husband  of  Mrs.  Brownson  ought  not  to  have  been 
joined  as  a  co-plaintiff  with  her.  This  defect  the  plaintiffs  are 
to  be  at  liberty  to  amend.  The  defendants  are  also  to  be  at 
liberty  to  answer,  if  they  shall  so  desire.  If  they  do  not  elect 
to  answer,  a  judgment  may  be  entered,  upon  making  the  proper 
amendment  as  to  parties,  declaring  the  rights  of  the  par- 
ties upon  the  principles  above  stated,  and  directing  the  executor 
to  proceed  and  make  partition  between  the  parties,  according 
to  their  respective  rights.  The  parties  will  probably  be  able 
to  agree  upon  the  proper  form  of  a  judgment  to  be  entered,  but 
if  not,  it  must  be  settled  upon  notice.  Neither  party  should 
have  costs  as  against  the  other,  upon  this  issue,  but  the  costs 
of  each  party  should  be  regarded  as  costs  in  the  cause,  to  abide 
its  final  determination. 
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An  appeal  can  not  be  taken  from  an  order  'of  the  special  term  overruling  a 
demurrer  as  frivolous.  Judgment  must  first  be  entered,  and  the  appeal 
brought  upon  that.  (See  Code,  §  247.) 

Dutchess    General    Term,   July,   1853.      Judges    BARCULO, 
BROWN,  and  S.  B.  STRONG. 

C.  D.  NEWMAN,  for  Plaintijf. 

J.  H.  H.  PINCKNEY,  for  Defendant. 
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By  the  Court — BARCULO  P.  Justice. — The  sole  question 
presented  by  this  case  is  this,  can  an  appeal  be  brought  from 
a  decision  of  the  special  term  overruling  a  demurrer  as  frivol- 
ous as  an  ojfder  ? 

We  are  of  the  opinion  that  such  an  appeal  is  not  authorized 
by  the  Code  ;  and  that  judgment  must  first  be  entered  upon  the 
decision  of  the  special  term,  and  an  appeal  be  brought  from 
the  judgment.  The  authority  for  treating  a  frivolous  demurrer 
is  found  in  section  247,  which  provides  that  "  if  a  demurrer, 
answer,  qr  reply  be  frivolous,  the  party  prejudiced  thereby, 
upon  a  previous  notice  of  five  days,  may  apply  to  a  judge  of 
the  court,  either  in  or  out"  of  the  court,  for  judgment  thereon ; 
and  judgment  may  be  given  accordingly."  The  application  in 
the  present  case  must  have  been  made  under  this  section,  and 
the  decision  below  must  have  been  a  judgment)  if  any  thing. 
It  clearly  cannot,  therefore,  be  treated  as  an  order  for  the  pur- 
pose of  an  appeal. 

Appeal  dismissed. 


SUPREME   COURT. 
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The  same  rule  for  allowing  a  landlord  to  defend  in  an  action  of  ejectment 
against  a  tenant,  must  prevail  under  the  Code,  as  formerly  under  the  Revised 
Statutes.  That  is  :  The  landlord  is  permitted  to  appear  and  defend  in  conjunc- 
tion with  the  tenant  in  case  the  tenant  appears.  But  in  case  the  tenant  refuses 
or  neglects  to  appear,  the  landlord  is  allowed  to  appear  and  defend  alone. 

The  plaintiff  may  perfect  judgment  against  the  (casual  ejector)  tenant,  which,  in 
case  the  landlord  defends  alone,  will  be  stayed,  until  the  determination  of  the 
action  against  the  landlord. 

But  to  entitle  a  landlord  to  defend  in  his  own  name  or  otherwise,  he  must  be 
shown  to  be  the  landlord  of  the  tenant,  or  have  a  privity  of  estate  or  interest 
with  him  in  the  premises  in  question. 

At  Chamber^  Penn  Yan,  September,  1849.  Motion  on  the 
part  of  Daniel  D.  Warner,  as  landlord,  &c.,  to  be  substituted 
defendant  in  the  place  and  stead  of  Larmon  G.  Townsend,  the 
now  defendant. 


NEW-YORK  PRACTICE  REPORTS.  399 


Godfrey  agt.  Townsend. 


The  affidavit  of  the  present  defendant,  Townsend,  states  in 
substance,  that  this  is  an  action  of  ejectment  to  recover  posses- 
sion of  the  premises  and  dwelling  house,  with  the  appurte- 
nances occupied  by  him,  at  Big  Stream  Point,  in  the  county  of 
Yates.  That  he  occupies  the  premises  in  question  under  a 
lease  from  Daniel  D.  Warner,  trustee,  &c.,  dated  March  1st, 
1849,  at  a  rent  of  six  dollars  a  month,  which  lease  is  still  in 
force.  That  soon  after  the  complaint  was  sarved,  he  gave 
notice  to  Warner,  his  landlord,  that  he  should  not  defend ;  and 
that  he  has  no  claim  or  right  to  the  possession,  except  under 
and  by  virtue  of  said  lease. 

The  affidavit  of  Warner  states  that  he  claims  title  to  the 
premises  occupied  by  the  defendant,  as  his  tenant,  under  the 
lease  bearing  date  March  1st,  1849,  and  does  not  know  or 
believe  the  defendant  has  any  right  or  claim  to  the  possession, 
except  by  virtue  of  the  said  lease.  That  soon  after  the  com- 
plaint is  said  to  have  been  served,  the  defendant  gave  notice 
to  deponent  that  he  should  not  defend  the  action.  That  he 
(Warner)  claims  title  to  the  premises  in  good  faith,  as  trustee 
for  certain  creditors  of  Townsend.  That  the  plaintiff  claims 
title  under  a  deed  from  Townsend,  which  he,  the  said  Warner, 
is  informed,  and  believes  is  fraudulent  and  void,  and  that  he 
intends  to  contest  its  legality,  and  that  he  cannot  do  so  unless 
he  is  made  defendant  in  the  place  and  stead  of  Townsend. 

The  plaintiff's  affidavit  states,  among  other  things,  that 
about  the  first  of  May,  1848,  the  defendant  being  the  owner 
of  the  Big  Stream  property  in  the  town  of  Starkey,  Yates 
county,  which  includes  the  premises  in  question,  sold  the  same 
to  the  plaintiff  for  $14,000,  which  sum  he  has  paid  in  cash,  in 
the  manner  agreed  upon  between  him  and  Townsend.  That 
defendant  made  and  executed  a  deed  for  the  property,  bearing 
date  the  first  day  of  May,  1848,  and  forwarded  the  same  to  the 
clerk  of  Yates  county,  to  be  recorded,  after  the  same  was  duly 
acknowledged  by  himself  and  wife. 

That  deponent  then  allowed  Townsend  to  act  as  his  agent 
in  the  management  of  the  property,  who  went  on  for  some 
months  in  the  management  thereof,  as  deponent's  agent.  That 
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afterwards  Townsend  became  offended  with  deponent,  and 
made  an  assignment  of  his  property  to  Warner,  in  a  pretended 
trust  for  his  creditors,  and  included  in  the  assignment,  the  said 
Big  Stream  property.  That  since  then  Townsend  has  been 
conspiring  with  Warner  and  other  creditors  to  get  deponent 
out  of  possession  of  said  property,  and  has  put  said  Warner 
and  others  in  possession  of  a  portion  of  the  property,  who  now 
hold  the  same  adversely  to  deponent. 

That  the  house  and  lot,  to  recover  which  this  action  is 
brought,  is  a  portion  of  the  said  Big  Stream  property,  in  which 
Townsend  lived  at  the  time  of  his  conveyance  to  deponent, 
and  which  he  has  continued  to  occupy  ever  since. 

The  affidavit  denies  any  fraud  in  the  conveyance  from 
Townsend  to  plaintiff. 

There  are  other  matters  in  the  affidavit  not  necessary  to  be 
stated  here,  some  of  them  being  immaterial  to  the  present  mo- 
tion, and  most  of  them  being  stated  on  information,  and  do  not 
amount  to  evidence. 

In  a  supplemental  affidavit,  the  plaintiff  states  that  after  he 
purchased  the  property  of  Townsend,  there  was  an  arrange- 
ment between  them,  by  which  Townsend  agreed  to  occupy  the 
premises  for  which  this  action  is  brought,  as  the  tenant  of  the 
plaintiff,  and  agreed  to  leave  and  surrender  the  possession 
when  required  by  plaintiff.  That  Warner  has  never,  to  the 
knowledge  of  deponent,  been  in  possession  of  the  premises  in 
question,  but  at  the  time  of  the  conveyance  by  Townsend  to 
Warner,  Townsend  was  occupying  the  premises  in  question, 
as  tenant  of  deponent,  and  deponent  was  in  possession  of  the 
whole  or  a  part  of  said  Big  Stream  property,  claiming  title  as 
owner,  by  deed. 

The  motion  was  noticed  for  the  next  special  term  in  Yates 
county,  but  the  parties  stipulated  that  the  same  might  be  heard 
before  WELLES,  Justice,  at  Chambers,  the  prevailing  party  to 
be  at  liberty  to  enter  the  proper  rule  or  order  upon  the  decision, 
with  the  like  force  and  effect  as  if  the  motion  had  been  argued 
and  the  decision  made  at  a  special  term,  and  each  party  reserv- 
ing the  right  of  appeal. 
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The  motion  was  brought  on  before  the  said  justice,  at  cham- 
bers, on  the  31st  day  of  August. 

B.  WHITING,  for  Warner. 
J.  C.  STRONG,  for  Plaintiff. 

WELLES,  Justice. — It  is  difficult,  if  not  impossible,  to  apply 
to  cases  of  this  nature,  arising  under  the  Code,  all  the  old 
rules  which  were  in  force  when  the  whole  frame  work  and 
structure  of  the  action  of  ejectment  was  a  tissue  of  legal 
fictions — fictions  which  worked  injury  to  no  one — which  gene- 
rally were  adapted  to  promote  the  ends  of  justice,  and  which 
gave  offence  or  alarm  to  none  but  the  bigoted  or  ignorant. 

With  the  changes  introduced  by  the  Revised  Statutes  in  this 
action,  was  intended  to  be  introduced,  or  rather  retained,  many 
of  the  various  remedial  provisions  which  existed  under  the 
common  law,  but  under  different  forms,  and  designed  to  effec- 
tuate the  same  objects ;  and  hence,  among  other  things,  it  was 
provided  that  "  whenever  any  action  shall  be  brought  against 
any  tenant  to  recover  the  land  held  by  him,  or  the  possession 
of  such  land,  the  landlord  of  such  tenant,  and  any  person  having 
any  privity  of  estate  or  interest  with  such  tenant  or  with  such 
landlord,  in  the  premises  in  question,  or  in  any  part  thereof, 
may  be  made  defendant  with  such  tenant  in  case  he  shall 
appear ;  or  may,  at  his  election,  appear  without  such  tenant ; 
and  in  the  latter  case,  the  court  may  order  a  stay  of  execution 
upon  any  judgment  against  the  tenant  in  possession,  until  the 
further  order  of  the  court."  (2  R.  S.  341,  342,  §  IT.) 

By  the  former  practice,  the  landlord  was  permitted  to  appear 
and  defend  in  conjunction  with  the  tenant,  in  case  the  tenant 
appeared.  But  in  case  the  tenant  refused  or  neglected  to  ap- 
pear, judgment  was  signed  against,  the  casual  ejector  for  want 
of  appearance.  In  case  the  landlord  desired  to  appear  by 
himself,  he  was  permitted  to  do  so,  upon  entering  into  the  con- 
sent rule.  (2  Dunl  Pr.  1016.) 

As  I  understand,  the  practice  was  to  allow  the  landlord  to 
appear  alone  and  without  the  tenant,  only  where  the  latter 
refused  or  neglected  to  appear.  That  it  was  never  intended  to 
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prohibit  the  tenant  from  appearing  and  defending  in  case  he 
desired  to  do  so,  but  the  court  would,  in  such  case,  allow  the 
landlord  to  appear  with  him.  If  the  tenant  refused,  the  land- 
lord was  allowed  to  appear  without  him.  I  apprehend  the 
same  rule  prevails  under  the  present  statute.  The  same  reason 
exists  for  it  as  under  the  former  practice.  The  court  cannot 
compel  the  tenant  to  appear  without  his  consent,  either  alone 
or  with  the  landlord,  and  the  landlord  ought  to  be  permitted  to 
defend  his  title,  although  his  tenant  may  choose,  for  any  reason, 
to  abandon  it.  In  such  case  no  injustice  is  done  to  the  plain- 
tiff, for,  as  under  the  former  practice,  he  was  entitled  to  sign 
judgment  against  the  casual  ejector,  so  in  the  present,  he  may 
perfect  his  judgment  against  the  tenant,  upon  which  proceed- 
ings will  be  stayed  until  the  determination  of  the  action  against 
the  landlord,  and  if  the  plaintiff  recovers  against  him,  he  will 
have  execution,  if  necessary,  against  them  both,  or  if  the  land- 
lord makes  a  successful  defence,  the  court  will  order  a  perpetual 
stay  of  execution  upon  the  judgment  against  the  tenant. 

If,  therefore,  under  the  facts  disclosed  by  the  moving  papers, 
any  change  of  parties  is  to  take  place,  it  must  be  by  Warner 
being  made  the  sole  defendant  in  place  of  Townsend,  with 
liberty  to  the  plaintiff  to  perfect  judgment  against  Townsend, 
and  a  stay  of  proceedings  thereon  until  the  further  order  of  the 
court.  , 

But  to  entitle  Warner  to  defend  in  his  own  name  or  other- 
wise, he  must  be  shown  to  be  the  landlord  of  Townsend,  or 
have  a  privity  of  estate  or  interest  with  him  in  the  premises  in 
question.  This  is  shown  prima  facie  by  the  affidavits  of 
Townsend  and  Warner.  The  opposing  affidavits  of  the  plain- 
tiff, however,  show,  that  upon  Townsend's  conveying  to  the 
plaintiff  the  Big  Stream  property,  (which  includes  the  premises 
in  question,)  to  the  plaintiff,  an  arrangement  was  entered  into 
between  them,  by  which  the  former  was  to  remain  in  possession 
as  tenant  at  will  to  the  latter,  and  to  surrender  the  possession 
when  he  required  ;  and  that  at  the  time  of  Townsend's  convey- 
ance to  Warner,  he  was  occupying  the  premises  as  tenant  to 
the  plaintiff.  If  this  was  so,  (and  the  facts  stands  uncontra- 
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dieted,)  Townsend's  subsequent  attornment  to  Warner,  was 
void ;  and  under  such  circumstances,  Warner  'cannot  be  said  to 
be  the  landlord  of  Townsend.  (1  R.  S.  744,  §  3.)  He  may 
have  a  good  title  under  his  trust  deed,  but  he  stands  in  no 
better  situation  for  the  purpose  of  this  application,  than  if  his 
claim  of  title  were  adverse  to  that  of  Townsend. 

Before  Townsend  can  attorn  to  a  stranger,  or  to  a  person 
claiming  in  hostility  to  the  plaintiff,  he  must  surrender  the 
possession  to  the  latter.  I  see  no  way  of  escaping  this  con- 
clusion, upon  the  papers  as  they  now  stand. 

Upon  the  argument  of  the  motion,  the*  counsel  for  Warner 
claimed  that  he  was  surprised  by  the  affidavits  showing  the 
relation  of  landlord  and  tenant  between  Townsend  and  Godfrey, 
the  plaintiff,  and  requested  that,  if  they  should  be  deemed  fatal 
to  the  motion,  time  might  be  allowed  to  obtain  countervailing 
proof  on  that  subject.  Such  a  course  would  not  be  unusual, 
and  I  shall  upon  the  whole  adopt  it.  The  further  hearing  is 
therefore  adjourned  to  Saturday,  the  6th  day  of  October  next, 
at  10  o'clock,  A.  M.  Copies  of  any  further  affidavits  to  be 
read  on  the  part  of  the  defendant  or  Warner,  must  be  served 
at  least  four  days  before  that  time. 

On  the  day  last  mentioned,  (Oct.  6,  1849,)  the  parties  again 
appeared  by  their  counsel,  and  produced  various  other  affida- 
vits upon  the  question  of  Townsend's  tenancy  to  the  plaintiff. 
These  affidavits  are  to  a  considerable  degree  conflicting,  and 
there  is  room  for  doubt  on  which  side  the  balance  of  proof  is. 
The  fact  that  Townsend  took  a  lease  from  Warner  before  the 
commencement  of  this  action,  and  has  ever  since  held  under 
him,  is  not  denied.  Townsend  declines  defending  the  suit, 
and  the  question  is  presented,  whether  the  plaintiff  should  be 
allowed  to  recover  possession  through  the  default  of  the  de- 
fendant, when  his  landlord  asks  to  be  allowed  to  defend  for 
himself  and  in  his  own  name,  and  claims  to  have  a  valid  legal 
title  to  the  premises  in  question.  I  have  concluded  that  it  will 
be  the  safest  course  to  allow  Warner  to  be  made  the  defendant 
in  place  of  Townsend  ;  that  the  plaintiff  be  permitted  to  perfect 
judgment  against  Townsend  upon  his  default,  and  that  execution 
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upon  such  judgment  be  stayed  until  the  further  order  of  the 
court.  That  Warner  have  twenty  days  from  the  20th  instant, 
to  answer  the  complaint,  and  that  no  costs  of  this  motion  be 
allowed  to  either  party  as  against  the  other. 

An  order  to  the  above  effect  may  be  entered  in  the  office  of 
the  clerk  of  the  county  of  Yates. 


SUPREME  COURT. 
THE  PEOPLE  agt.  JOHN  HENDRICKSON,  JR. 

On  a  trial  for  murder,  statements  made  by  the  defendant,  upon  oath,  before 
the  jury  summoned  to  make  inquisition  concerning  the  death,  and  before 
he  had  been  accused  of  the  murder,  are  admissible  as  evidence  for  the 
prosecution. 

Why  ?  Because  he  was  examined  before  the  coroner's  inquest  in  the  capacity 
of  a  witness.  He  had  not  then  been  accused,  or  in  any  legal  sense  suspected 
of  the  crime.  He  had  the  same  right  as  any  other  witness,  to  decline  answer- 
ing any  question,  if,  in  his  opinion,  the  answer  would  tend  to  involve  him  in 
a  criminal  charge.  Having  testified,  and  having  omitted  to  avail  himself  of 
his  privilege  to  decline  answering,  his  statements  must  be  deemed  free  and 
voluntary. 

December  General  Term,  1853. 

By  the  Court — HARRIS,  Justice. — On  the  evening  subsequent 
to  the  death  of  his  wife,  the  defendant  was  sworn  and  examined 
as  a  witness  before  the  coroner's  inquest.  Upon  such  exami- 
nation he  gave  an  account  of  the  circumstances  attending  the 
death,  after  which,  upon  being  asked  when  he  had  been  in 
Albany,  he  answered  that  it  was  two  weeks  ago  the  last  Satur- 
day. Upon  being  asked  whether  he  had  not  been  there  since, 
he,  answering  as  if  correcting  himself,  said  he  had  been  in 
Albany  a  week  ago  the  last  Saturday.  He  was  again  asked 
whether  he  had  not  been  in  Albany  still  later  than  that,  and  he 
replied  that  he  had  been  there  on  the  last  Saturday.  Upon 
being  inquired  of,  he  stated  the  object  for  which  he  went  to 
Albany,  and  mentioned  several  places  where  he  had  been  while 
there. 
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He  said  he  did  not  remember  having  been  in  Springsteed's 
drug  store.  Upon  the  trial,  the  counsel  for  the  prosecution 
offered  to  prove  what  the  defendant  had  thus  stated  before  the 
coroner's  inquest.  It  was  objected  to,  on  the  ground  that  such 
statements  were  not  voluntary.  The  objection  was  overruled, 
and  the  testimony  was  received.  No  charge  had  been  made 
against  the  defendant,  at  the  time  he  was  examined,  nor  is 
there  any  evidence  that  he  was  suspected  of  crime,  unless  the 
fact  is  to  be  inferred  from  the  tenor  of  his  examination.  The 
question  is  thus  presented  whether,  upon  a  trial  for  murder, 
statements  made  by  the  defendant,  upon  oath,  before  the  jury 
summoned  to  make  inquisition  concerning  the  death,  and  be- 
fore he  had  been  accused  of  the  murder,  are  admissible  as 
evidence  for  the  prosecution. 

Confessions  have  been  appropriately  divided  into  two  classes, 
judicial  and  extra  judicial.  (1  Greenl.  Ev.  §  216.)  The  former 
embraces  the  preliminary  examination  authorized  by  statute, 
when  a  party  accused  of  crime  is  brought  before  a  magistrate. 
Such  confessions,  attended,  as  they  are,  with  peculiar  solemni- 
ties, take  higher  rank  as  evidence  than  other  mere  admissions 
or  declarations.  Such  other  admissions  and  declarations  con- 
stitute the  class  of  extra  judicial  confessions.  They  are  to  be 
proved  as  other  facts  are  proved,  and,  being  proved,  are  to  be 
submitted  to  the  consideration  of  the  jury. 

The  preliminary  examination,  which  the  magistrate,  before 
whom  a  person  accused  of  crime  is  brought,  is  authorized  to 
take,  must  be  conducted  in  the  manner  prescribed  by  law,  or  it 
will  be  deemed  irregular  and  rejected.  Thus  it  is  required 
that  the  examination  should  not  be  taken  upon  oath.  When- 
ever, therefore,  it  has  appeared  that  the  party  accused  has 
been  sworn,  the  examination  has  been  excluded.  Smith's 
case,  (1  Stark's  R.  242 ;)  River's  case,  (7  Carr.  &  Payne,  177 ;) 
Pikesley's  case,-(9  Carr.  fy  Payne,  124.)  This  rule  is  confined 
to  the  official  examination  of  the  party  accused.  It  is  no  objec- 
tion to  a  confession,  as  such,  that  it  has  been  made  when  the 
party  was  under  oath. 
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Accordingly,  where  a  prisoner  has  been  examined  as  a  wit- 
ness upon  a  charge  against  another  for  the  same  offence,  his 
deposition  was  received  in  evidence,  upon  his  own  trial,  as  a 
confession.  PARKE,  J.,  said,  "  he  might,  on  that,  as  well  as 
on  any  other  occasion,  when  called  as  a  witness ',  have  objected 
to  answer  any  questions  which  might  have  a  tendency  to  expose 
him  to  a  criminal  charge,  and  not  having  done  so,  his  deposi- 
tion is  evidence  against  him."  Ha\vorth's  case,  (4  Carr.  fy 
Payne,  254.)  In  Tubby's  case,  (5  Carr.  fy  Payne,  530,)  it  wa° 
proposed  to  read  in  evidence  a  statement  made  upon  oath  by 
the  prisoner.  VAUGHAN,  B.,  said,  "  the  question  is,  is  it  the 
statement  of  the  prisoner  upon  oath  1  Clearly  it  is  not,  for  he 
was  not  a  prisoner  at  the  time  he  made  it." 

In  the  case  of  Merceron,  (2  Stark.  366,)  a  magistrate  was 
tried  upon  an  ii  dictment  for  misconduct  in  office.  He  had 
previously  been  examined  before  a  committee  of  the  House  of 
Commons,  and  it  \vas  proposed  to  prove  what  he  had  said  upon 
that  examination.  The  evidence  was  objected  to,  not  because 
the  statements  were  made  upon  oath,  but  because,  having  been 
compelled  to  attend  before  the  committee,  the  declarations 
were  not  voluntary,  but  it  was  held  to  be  admissible.  It  is 
true  that  the  same  judge  before  whom  this  case  was  tried,  sub- 
sequently questioned  the  correctness  of  the  report.  Rex  agt. 
Gilham,  (1  Moody's  C.  C.  203,)  but  so  far  as  it  is  entitled  to 
any  weight  as  an  authority,  it  is  against  the  doctrine  that  a 
confession  is  to  be  excluded  as  evidence  merely  because  it  has 
been  made  under  oath. 

In  Wheaton's  case,  (2  Moody's  C.  C.  45,)  a  charge  had  been 
made  against  the  prisoner  before  the  Lord  Mayor  of  London, 
for  forgery,  but  the  complainant  failed  to  make  such  a  case  as 
would  warrant  a  commitment.  After  this  the  prisoner  was 
examined  before  Commissioners  in  bankruptcy,  in  relation  to 
the  same  transactions.  Upon  his  trial,  upon  an  indictment  for 
forgery,  his  statements,  when  examined  before  the  commission- 
ers, were  offered  in  evidence,  and  were  received.  The  ques- 
tion was  subsequently  presented  to  the  fifteen  judges.  It  was 
insisted  that,  the  prisoner  having  been  compelled  to  testify,  his 
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answers  were  not  admissible  as  evidence  against  him.  But 
the  judges  were  of  opinion  that  the  evidence  was  properly 
received. 

In  the  case  of  Boughton,  tried  in  North  Carolina,  (7  Iredell, 
96,)  the  defendant  had  been  examined  on  oath  before  the  grand 
jury,  touching  the  murder  for  which  he  was  subsequently 
indicted.  On  the  trial,  his  statements  before  the  grand  jury 
were  offered  in  evidence  and  received.  Upon  an  application 
for  a  new  trial  it  was  insisted  that  the  testimony  before  the 
grand  jury  ought  not  to  have  been  received,  because,  having 
been  given  under  oath,  it  was  not  voluntary.  The  motion  for 
a  new  trial  was  denied.  RUFFIN,  Ch.  J.,  said,  "it  is  certainly 
no  objection  to  the  evidence,  merely  that  the  statement  of  the 
prisoner  was  given  by  him  as  a  witness  under  oath.  He  might 
have  refused  to  answer  questions  when  he  could  not  do  so 
without  criminating  himself,  and  the  very  ground  of  that  law 
is,  that  his  answers  are  deemed  voluntary  and  may  be  used 
afterwards  to  criminate  or  charge  him  in  another  proceeding. 
Such  is  clearly  the  law." 

The  only  valid  objection  that  can  be  taken  to  any  extra 
judicial  confession  is,  that  it  was  not  voluntary.  No  witness 
is  bound  to  answer  any  question,  when  the  answer  will  tend,  in 
the  least  degree,  to  criminate  him.  Of  this  he  is  made  the 
judge.  If,  waiving  the  right  to  object  on  this  ground,  he  pro- 
ceeds to  answer,  his  statements  are  to  be  regarded  as  voluntary 
and  may  be  used  against  him  for  all  purposes.  (2  Starkie's 
Ev.  50 ;  1  Phil.  Ev.,  Cowen  #  HtiFs  ed.,  110 ;  Roscoe's  Cr.  Ev., 
ed.  1852,  38 ;  1  Greenleaf's  Ev.  §  219.)  In  every  such  case, 
there,  the  proper  inquiry  is,  not  whether  the  statement  was 
made  under  oath,  but  whether  it  was  free  and  voluntary,  or 
•was  made  under  the  influence  of  fear  or  hope.  In  the  one 
case,  the  confession  may  always  be  proved — in  the  other, 
never.  There  may  be  difficulty  in  determining  wrhether  a  con- 
fession has  been  made  under  the  influence  of  hope  or  fear,  but, 
that  question  being  determined,  the  question  of  adraissibility  is 
also  determined. 
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I  am  aware  that  there  are  three  or  four  reported  cases  which 
have  been  regarded  as  sustaining  a  different  doctrine.  The 
principal  of  these  are  Lewis'  case,  (6  Carr.  if  Payne,  161,) 
Davis'  case,  (6  Carr.  8?  Payne,  177,)  and  Owen's  case,  (9 
Carr.  if  Payne,  238.)  These  are  the  cases  principally  relied 
upon  as  sustaining  the  doctrine  that  a  statement  made  upon 
oath  is  not  to  be  regarded  as  voluntary,  and  therefore  not 
receivable  as  evidence.  A  brief  examination  of  these  cases 
will  show,  I  think,  that  instead  of  sustaining  the  position,  in 
support  of  which  they  are  cited,  they  may  all  be  referred  to 
the  general  criterion  in  respect  to  the  admissibility  of  extra 
judicial  confessions  already  stated. 

In  Lewis'  case  the  charge  was  poisoning.  The  magistrate, 
on  the  day  he  committed  the  defendant,  had  summoned  her 
with  several  other  persons  before  him,  and  examined  them  all 
on  oath  touching  the  poisoning.  When  he  had  concluded  the 
examination  he  committed  Lewis  for  trial.  Baron  GURNEY, 
upon  the  trial,  refused  to  receive  the  examination,  thus  taken, 
as  evidence.  He  said  that  as  the  deposition  had  been  taken 
at  the  same  time  as  all  the  other  depositions  on  which  she  was 
committed,  and  on  the  very  same  day  on  which  she  was  com- 
mitted, he  did  not  think  it  was  receivable.  He  added,  also, 
that  he  did  not  think  the  examination  was  perfectly  voluntary. 

In  Davis'  case,  a  father  and  daughter  had  together  been  in- 
dicted for  receiving  stolen  goods.  Upon  the  trial,  it  appeared 
that  the  daughter  had  been  examined  as  a  witness  against  her 
father  before  the  committing  magistrate.  It  was  proposed  to 
prove  what  she  then  said,  but  Baron  GURNEY  refused  to  hear 
it.  He  said,  "  if,  after  having  been  a  witness,  you  make  her  a 
prisoner,  nothing  of  what  was  said  then,  can  be  admitted  as 
evidence." 

In  Owen's  case,  (9  Carr.  fy  Payne,  83  and  238,)  there  were 
three  defendants.  They  were  twice  tried,  once  for  a  rape,  and 
then  for  murder.  Before  the  coroner's  inquest  was  held,  they 
had  all  been  arrested,  and  they  were  brought  before  the  coro- 
ner in  custody.  They  were  each  asked  whether  they  wished 
to  give  evidence,  and  each  said  he  did.  They  were  then 
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severally  sworn  and  each  made  his  statement  upon  oath.  These 
statements  were  offered  in  evidence.  It  was  conceded  by  the 
counsel  for  the  defendants  that,  if  they  had  come  voluntarily 
before  the  coroner  as  witnesses,  their  statements  would  have 
been  evidence  against  them. 

He  placed  his  objection  on  the  ground  that  they  had  been 
brought  before  the  coroner  as  prisoners  and  not  as  witnesses. 
They  had  been  treated  by  the  coroner  as  persons  charged  with 
crime,  and  not  as  witnesses,  for,  before  they  were  examined, 
he  inquired  whether  they  were  desirous  of  giving  evidence. 
Under  such  circumstances,  the  examination  might  well  be 
regarded  as  judicial  in  its  character,  and  not  as  a  mere  exami- 
nation of  witnesses ;  and  yet,  upon  the  first  trial,  the  prosecu- 
tion was  allowed  to  prove  their  statements. 

Upon  the  trial  for  murder,  the  evidence  was  excluded  by 
Baron  GURNEY,  and,  I  think,  properly.  The  examination 
itself  was  illegal,  and  the  statements  could  not  be  regarded  as 
voluntary.  The  examination  of  a  party  in  custody  upon  a 
charge  of  crime  has  never  been  allowed  to  be  taken  upon  oath, 
and  it  is  well  settled  that  where  a  judicial  examination  is 
rejected  for  irregularity,  proof  of  the  statements  upon  such 
examination  will  not  be  received. 

Besides  these  three  cases,  which,  it  should  be  observed,  are 
all  nisi  prius  decisions,  and  made  too,  by  the  same  judge, 
Wheeley's  case,  (8  Carr.  fy  Payne,  250,)  has  been  referred  to 
for  the  same  purpose.  In  that  case  the  defendant  had  been 
accused  of  poisoning  his  wife.  He  had  been  brought  before 
the  coroner,  upon  the  inquest,  in  custody.  He  there  made  a 
statement  which,  when  offered  in  evidence  against  him  upon 
his  trial,  purported  to  have  been  made  upon  oath.  Baron 
ALDERSON  held  that,  being  upon  oath,  it  could  not  be  received. 

The  report  of  the  case  is  very  meagre,  but  enough  appears 
to  show  that  the  defendant  was  brought  before  the  coroner  as 
a  party  accused,  and  not  as  a  witness.  This  case  was  referred 
to  upon  Owen's  first  trial  which  took  place  the  next  year.  (9 
Carr.  fy  Payne,  83.)  It  is  there  stated  that  Baron  ALDERSON 
had  rejected  the  statement  of  the  defendant  because  it  was  on 
VOL.  VIII.  52 
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oath,  and  taken  while  the  defendant  was  in  custody.  WILLIAMS, 
J.,  said  he  knew  that  his  brother  ALDERSON  had  rejected  the 
evidence,  but  that  he  also  knew  that  there  had  been  a  re-action 
in  opinion,  and  he  would  therefore  receive  the  evidence.  It  is 
stated  elsewhere  that  Baron  ALDERSON  wras  in  the  next  court 
at  the  time,  and  that  Justice  WILLIAMS  had  consulted  with 
him.  (See  Jay  on  the  Admissibility  of  Confessions,  68.) 

Mr.  Greaves,  the  learned  editor  of  Russell's  Treatise  on 
Crimes,  in  a  note  referring  to  the  cases  of  Lewis  and  Davis, 
above  cited,  says  that,  after  the  decision  in  Wheater's  case,  it 
may  perhaps  be  doubted  wrhether  the  fact  that  the  prisoners 
had  been  examined  on  oath  as  witnesses,  was  a  sufficient  reason 
for  rejecting  their  depositions.  (2  Russ.  on  Crimes,  Phil.  ed. 
of  1852,  856,  note.  If  the  depositions  offered  in  evidence  were 
to  be  regarded  as  having  been  made  by  witnesses,  then,  obviously, 
they  are  within  the  principle  of  Wheater's  case,  and  ought 
not  to  have  been  rejected.  If,  on  the  other  hand,  they  are  to 
be  considered  as  the  judicial  examination  of  a  party  accused  or 
suspected  of  crime,  as  I  think  they  may  be,  although  such  ex- 
amination may  have  been  irregularly  conducted,  then  they 
were  properly  excluded. 

The  rule  applicable  to  such  cases  is,  I  think,  accurately 
stated  by  Joy,  in  the  treatise  above  cited.  "  A  statement,"  he 
says,  "not  compulsory,  made  by  a  party,  not  at  the  time  a 
prisoner  under  a  criminal  charge,  'is  admissible  in  evidence 
against  him,  although  it  is  made  upon  oath."  The  same  writer 
adds,  "that  there  are  conflicting  opinions  of  judges  at  nisi 
prius  on  this  point,  but  the  proposition  appears  to  be  established 
by  high  authority."  Mr.  Phillips,  too,  in  his  last  edition,  after 
noticing  the  decisions  on  the  subject,  "  it  may  be  laid  down 
generally,  (citing  Wheater's  case,  among  others,  for  the  posi- 
tion,) that  a  statement  upon  oath,  by  a  person  not  being  a 
prisoner,  and  when  no  suspicion  is  attached  to  him,  the  state- 
ment not  being  compulsory,  nor  made  in  pursuance  of  any 
promise  of  favor,  is  admissible  in  evidence  against  him."  (See 
Roscoe's  Crim.  Ev.,  Phil.  ed.  c/1852,  50.) 
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The  author  cannot  be  understood  as  using  the  term  "  suspi- 
cion "  in  its  popular  sense.  It  cannot  be  that  the  fact  whether 
or  not  some  person  may  have  entertained  an  undisclosed 
opjnion  or  conjecture,  in  respect  to  the  guilt  of  the  party,  can 
be  made  a  criterion  for  determining  whether  a  confession  is 
admissible  in  evidence  or  not.  The  suspicion  must  have  so  far 
become  tangible  as  to  make  it  the  subject  of  proof.  The  party 
must,  at  least,  have  been  accused,  though  he  may  not  have  been 
arrested.  That  this  is  so,  is  evident  from  the  facts  in  Wheat- 
er's  case,  upon  which,  chiefly,  Mr.  Phillips  relies  in  support 
of  his  proposition.  Wheater  had  been  accused  of  forgery. 
He  had  been  arrested  upon  the  charge  and  brought  before  the 
Lord  Mayor  for  examination.  The  proof  against  him  not 
being  sufficient  to  warrant  a  commitment,  he  wras  discharged. 
After  this,  he  was  examined  as  a  witness  in  some  bankrupt 
proceeding.  Having  been  indicted  for  the  forgery,  his  state- 
ments as  a  witness  were  received  in  evidence  against  him. 

Of  all  the  English  cases  that  have  been  cited,  this  alone  was 
brought  before  the  fifteen  judges.  The  decision  was  sustained. 
It  is  held  that,  inasmuch  as  the  defendant  when  he  testified 
was  not  charged  with  the  crime,  and  had  not  objected  to  an- 
swer, as  he  might,  on  the  ground  that  his  statements  might 
have  a  tendency  to  criminate  him,  such  statements  might  be 
proved  -as  his  voluntary  confessions.  If  the  mere  fact  that 
somebody  had  thought  the  defendant  guilty  of  the  crime,  at  the 
time  he  testified,  \vould  have  been  sufficient  to  the  evidence, 
the  proof  of  this  fact  was  at  hand.  But  he  was  examined  as  a 
witness  in  a  legal  proceeding.  He  was  not  then  under  accusa- 
tion for  the  crime,  and,  under  these  circumstances,  it  was 
deliberately  adjudged  that  what  he  said  was  to  be  regarded  as 
his  voluntary  confession.  Brougham's  case,  already  noticed, 
is  to  be  regarded  as  sustaining  the  same  doctrine. 

From  this  review,  I  think  it  must  be  apparent,  that  it  is  only 
when  a  party  accused  has  been  examined  on  oath,  that  his 
statements  are  to  be  rejected  when  offered  in  evidence  against 
him.  The  general  rule,  that  what  a  person  says,  when  ex- 
amined as  a  witness  in  a  legal  proceeding  may  be  used  in 
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evidence  against  him,  has  not  been  restricted  or  qualified.  The 
witness  speaks  at  the  peril  of  having  his  statements  turned 
against  himself.  He  may  refuse  to  answer  any  question,  the 
answer  to  which  may  tend,  in  any  degree,  to  involve  him  in  a 
criminal  charge.  If,  waiving  this  privilege,  he  proceeds  to 
testify,  his  statements,  though  upon  oath,  are  to  be  regarded  as 
free  and  voluntary,  and  are  receivable  as  evidence  against  him. 

It  has  been  said  that  the  very  fact  that  a  witness  objects  to 
answer  will  excite  suspicion,  and  may  thus  tend  to  involve  him 
in  an  accusation.  This  may  be  so.  A  refusal  to  answer  a 
pertinent  question  may  be  supposed  to  betray  conscious  guilt ; 
but  against  this  the  law  has  furnished  no  protection.  It  guards 
the  witness  against  involuntary  self -crimination,  but  not  against 
the  unfavorable  surmises  which  his  refusal  to  answer  may  sug- 
gest. It  is  only  because  his  answer,  if  given,  will  be  deemed 
to  be  voluntary,  that  a  witness  is  excused  from  answering  in 
any  case. 

In  the  case  before  us,  the  defendant  was  examined  before 
the  coroner's  inquest,  in  the  capacity  of  a  witness.  He  had 
not  then  been  accused  ;  nor  was  he,  in  any  legal  sense  of  the 
term,  suspected  of  the  crime  for  which  he  was  subsequently 
indicted  and  tried.  He  had  the  same  right  as  any  other  witness 
to  decline  answering  any  question,  if,  in  his  own  opinion,  the 
answer  would  tend  to  involve  him  in  a  criminal  charge.  If, 
after  having  so  declined,  he  had  still  been  required  to  answer, 
what  he  said  could  not  have  been  used  against  him.  Having 
testified,  and  having  omitted  to  avail  himself  of  his  privilege 
to  decline  answering,  his  statements  must  be  deemed  free  and 
voluntary,  and  were  properly  received  in  evidence  against  him 
upon  the  trial. 

I  think,  too,  that  evidence  of  the  conversations  between  the 
defendant  and  his  wife,  and  also  the  conversation  between  the 
defendant  and  his  brother-in-law,  Hungerford,  was  properly 
received.  The  defendant  was  charged  with  the  murder  of  his 
wife.  The  marital  relation  existing  between  them  furnished  a 
strong  presumption  in  favor  of  his  innocence.  In  the  absence 
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of  proof  to  the  contrary,  it  was  to  be  presumed  that  he  loved 
her  and  would  protect  her. 

It  was  important,  therefore,  for  the  prosecution,  if  it  could, 
to  repel  this  presumption  by  proof  that  the  defendant  had  dis- 
regarded the  claims  of  connubial  duty.  For  this  purpose, 
evidence  tending,  however  slightly,  to  show  an  alienation  of 
the  affection ;  anything  from  which  the  jury  might  infer  a  desire 
to  be  free  from  the  burden  of  one  who  was  no  longer  the  object 
oi  regard,  was  competent.  Suppose  it  could  have  been  proved 
that  the  defendant  had  said  that  he  hated  his  wife,  and  wished 
to  be  rid  of  her,  would  any  one  doubt  that  this  might  be  proved 
to  rebut  the  presumption  that  he  loved  her  1  So  any  conduct 
or  declarations  evincing  unkindness  or  disrespect,  though  less 
decisive  in  their  character  as  evidence,  were  admissible  as 
tending  to  show  the  state  of  the  defendant's  feelings  towards 
his  wife. 

Nor  do  I  think  it  was  error  to  allow  the  will  of  Van  Deusen, 
the  defendant's  father-in-law,  to  be  given  in  evidence.  By 
that  will  the  wife  of  the  testator  had  become  entitled  to  the 
whole  estate  for  life.  It  was  only  upon  the  death  of  her 
mother  that  the  defendant's  wife  would  receive  any  part  of  her 
father's  property.  Though  the  evidence  may  not  have  been 
very  important,  it  was  not  irrelevant  to  show  that  any  pecu- 
niary expectations  which  the  defendant  might  have  entertained, 
by  reason  of  his  alliance  with  the  family,  had  been  disappointed. 

As  this  is  a  case  involving  the  life  of  the  defendant,  I  have 
examined  it  with  a  disposition  to  give  him  a  new  trial,  if  any, 
even  the  slightest  errror  should  be  found  to  have  been  com- 
mitted. But,  upon  the  most  deliberate  and  anxious  consider- 
ation of  all  the  questions  presented,  I  am  constrained  to  say 
that  I  find  no  error  in  the  proceedings.  The  judgment  of  the 
Court  of  Oyer  and  Terminer  should  therefore  be  affirmed. 

Justices  WATSON  and  WRIGHT  concurred. 
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An  appeal  will  not  lie  upon  an  order  of  the  special  term  rendering  judgment  on 
demurrer,  with  leave  to  amend  on  payment  of  costs  in  twenty  days.  Judg- 
ment mast  be  actually  entered  before  an  appeal  will  lie.  (See  Bruce  agt. 
Pinckney  as  to  frivolous  demurrers,  ante  page  397.) 

It  seems,  that  the  amendment  to  §  349  of  the  Code  in  1851,  which  provides 
that  an  order  may  be  appealed  from  "  when  it  sustains  or  overrules  a  demur- 
rer" is  inoperative. 

The  decision  of  a  demurrer  is  always  a  judgment,  whether  absolute  or  upon 
terms. 

October  General  Term,  1853.  Judges  BARCULO,  BROWN, 
and  S.  B.  STRONG. 

The  defendant  demurred  to  the  plaintiff's  reply,  and  judg- 
ment was  rendered  at  the  special  term,  for  the  defendant,  on 
the  demurrer,  with  leave  to  plaintiff  to  amend  on  payment  of 
costs,  &c.,  within  twenty  days.  No  judgment  has  in  fact  been 
entered  up.  The  plaintiff  appeals  from  the  decision  as  an 
order. 

S.  F.  REYNOLDS,  for  Defendant. 
H.  J.  HYATT,  for  Plaintiff'. 

By  the  Court  —  BARCULO,  P.  Justice.  —  We  have  already 
decided  this  question  as  respects  a  frivolous  demurrer  in  Bruce 
agt.  Pinckney,  (ante  page  397.)  But  it  is  supposed  that  the 
cases  are  essentially  different,  and  we  will  therefore  give  our 
reasons  more  fully  in  the  present  case. 

It  has  always  been  considered  that  a  decision  of  a  demurrer 
was  a  judgment,  whether  it  was  absolute,  or  whether  it  gave 
leave  to  amend.  If  it  was  for  the  plaintiff,  it  authorized  him 
to  recover  his  demand,  unless  within  twenty  days  the  defendant 
availed  himself  of  the  privilege  to  amend.  If  it  was  for  the 
defendant  upon  the  whole  case,  it  authorized  him  to  perfect  his 
judgment  for  costs  at  the  end  of  that  period.  No  further  ac- 
tion of  the  court  was  necessary  to  terminate  the  litigation.  It 
was  therefore  a  final  judgment  at  the  expiration  of  the  time 
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given  to  amend.  The  decisions  under  the  Code  have  been  to 
the  same  effect.  (4  How.  335 ;  5  How.  30.)  The  idea  that  a 
decision  of  a  demurrer  was  not  a  judgment  seems  to  have  been 
originated  by  the  interpolation  in  section  349,  Code  of  1851, 
of  the  provision  that  an  order  may  be  appealed  from  "  when  it 
sustains  or  overrules  a  demurrer."  It  seems  to  be  supposed  by 
some  of  the  profession  that  this  clause  is  equivalent  to  declaring 
that  a  decision  of  a  demurrer  is  an  order.  But  no  such  effect 
can  fairly  be  given  to  it.  All  the  effect  this  provision  can  have 
will  be  to  make  such  an  order  appealable,  whenever  an  order 
can  be  found  that  overrules  a  demurrer.  But  as  at  present  no 
such  thing  is  known  in  the  practice,  of  course  it  will  remain 
inoperative  until  we  get  a  new  edition  of  the  Code. 

That  the  rule  we  adopt  is  correct,  we  think  is  obvious  also, 
from  the  consequences  which  would  flow  from  the  contrary. 
If  we  should  review  this  decision  and  affirm  it  as  an  order,  the 
defendant,  as  soon  as  judgment  should  be  entered,  could  come 
back  on  an  appeal  from  the  decision  as  a  judgment ;  and  thus 
litigation  be  uselessly  incurred,  and  time  be  improperly  gained 
for  paying  the  note  in  controversy. 

The  true  practice  on  demurrer,  I  understand  to  be  this : 
When  a  decision  is  made  at  the  special  term,  allowing  or  over- 
ruling a  demurrer,  with  leave  to  the  unsuccessful  party  to 
amend  or  answer,  he  has  twenty  days  to  make  his  election 
whether  he  will  avail  himself  of  the  privilege,  or  suffer  judg- 
ment to  be  entered  against  him,  and  rely  on  his  appeal  from 
the  judgment.  If  he  chooses  the  latter  alternative,  his  privilege 
of  amending  or  answering  is  forever  gone  j  and  if  the  judgment 
is  affirmed  it  is  an  absolute  and  final  judgment.  It  is  a  highly 
mistaken,  as  well  as  mischievous  notion  which  is  creeping  into 
the  practice  with  other  novelties,  that  the  privilege  allowed  on 
the  original  decision  for  twenty  days,  continues  until  the  cause 
is  decided  at  the  general  term,  and  in  the  Court  of  Appeals. 
For  if  the  rule  obtains  there  will  be  no  end  to  a  law  suit.  A 
skilful  lawyer  may  put  in  an  answer  which  will  be  held  bad  on 
demurrer  at  the  special  term.  The  demurrer  will  be  sustained 
and  the  defendant  have  leave  to  amend  his  answer  on  the  usual 
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terms.  He  will  appeal  from  the  judgment  to  the  general  term, 
and  from  thence  to  the  Court  of  Appeals.  All  the  decisions 
will  be  against  him.  What  is  the  result  of  this  three  years  of 
litigation  ?  Why  simply  that  he  goes  back  to  the  special  term, 
amends  his  answer  in  some  respects,  leaving  it  bad  in  others, 
and  then  provokes  another  demurrer,  and  the  same  round  of 
litigation  through  all  the  courts.  And  this  course  may  be  pur- 
sued ad  infinitum.  The  courts  have  never  permitted  this 
practice,  and  I  do  not  think  the  Code  requires  them  to  tolerate 
it  now.  Appeal  dismissed. 


SUPREME   COURT. 
HUNT  agt.  FARMERS'  LOAN  AND  TRUS'T  Co.  AND  ROGERS. 

In  an  action  where  the  claim  is  purely  of  a  legal  character,  any  defence,  whether 
legal  or  equitable,  may  now  be  interposed  to  it. 

It  is  no  longer  necessary  to  bring  an  action  in  the  nature  of  a  suit  in  equity  to 
restrain  proceedings  in  an  action  in  the  nature  of  a  suit  at  law.  Or,  an 
injunction  can  not  issue  in  one  action  to  stay  proceedings  in  another — both 
being  in  this  court.  ( This  agrees  with  Dederick  agt.  Hoysradt,  4  How. 
Pr.  R.  350.) 

Monroe  Special  Term,  October,  1850.  Motion  to  dissolve 
injunction  order. 

E.  GRIFFIN,  for  Defendants. 
GEO.  HASTINGS,   for  Plaintiff" 

WELLES,  Justice. — Previous  to  the  commencement  of  this 
action,  the  defendants  commenced  an  action  against  the  plain- 
tiff to  recover  a  balance  claimed  to  be  due  from  him,  on  a 
contract  between  the  latter  and  the  defendant,  Rogers,  bearing 
date  1st  October,  1842,  by  which  Rogers  agreed  to  sell  and 
convey  to  the  plaintiff,  a  tract  of  land  adjacent  to  the  village 
of  Mount  Morris,  in  the  county  of  Livingston,  consisting  of 
about  82  acres,  for  the  consideration  of  $100  per  acre,  at  the 
times  and  in  the  manner  therein  mentioned. 
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To  the  complaint  in  that  action  the  present  plaintiff  put  in 
his  answer,  in  which,  among  other  things,  he  set  up  a  violation 
by  Rogers,  of  certain  agreements  on  his  part,  in  the  contract 
of  sale,  relative  to  the  opening  and  continuing  a  certain  street, 
and  in  relation  to  conveying  certain  portions  of  the  land  con- 
tracted to  be  sold  after  $2000  of  the  purchase  money  should 
be  paid,  alleging  that  he  had  sustained  great  damage  by 
reason  of  such  violations,  which  he  claimed  to  have  allowed  to 
him  by  way  of  recoupment. 

To  that  answer  the  present  defendants  duly  replied,  and 
noticed  the  action  for  trial  in  the  city  of  New  York,  that  being 
the  place  of  trial  in  that  action. 

The  present  plaintiff  then  commenced  this  action,  setting  up 
substantially  the  same  matters,  though  with  more  particularity, 
as  those  upon  which  he  founded  his  claim  to  recoup  damages, 
in  his  answer  to  the  first  action — demanding  judgment  that  the 
plaintiffs  in  that  action  be  restrained  from  further  prosecuting 
the  same  ;  that  Rogers  be  compelled  to  procure  the  said  street 
to  be  opened,  &c.,  and  that  the  damages  consequent  upon  the 
violations  of  the  agreement  by  Rogers,  in  not  opening  the 
street,  and  in  not  conveying  certain  portions  of  the  land,  &c., 
be  ascertained  and  deducted  from  the  purchase  money  remain- 
ing unpaid.  A  preliminary  injunction  was  granted  enjoining 
the  plaintiffs  against  the  prosecution  of  the  first  action. 

To  this  complaint  the  present  defendants  put  in  their  answer, 
amongst  other  things  setting  forth  the  proceedings  and  plead- 
ings in  the  first  action.  A  motion  is  now  made  to  vacate  the 
injunction. 

There  is  but  one  object  sought  for  in  the  present  action,  that 
could  not  be  obtained  as  well  in  the  first  action  as  in  this  ;  and 
that  is  to  compel  Rogers  to  open  the  street  in  question.  In 
that  respect  the  present  plaintiff  claims  that  this  action  is  for  a 
specific  performance  of  the  agreement  for  the  sale  of  the  land. 
This  probably  is  so ;  and  if  the  agreement  to  open  the  street 
were  a  condition  precedent  to  the  obligation  of  the  plaintiff  to 
pay  the  purchase  money,  the  neglect  to  perform  it  might  be  a 
legal  bar  to  the 'collection  of  the  money,  and  would  be  a  com- 

VOL.  VIII.  53 


418          NEW- YORK  PRACTICE  REPORTS. 

Hunt  agt.  Farmers'  Loan  and  Trust  Co.  and  Rogers. 

plete  defence  to  the  first  action.  But  this  is  not  the  attitude 
of  the  parties.  The  plaintiff  has  taken  possession  and  made 
considerable  payments.  Both  parties  are  going  on  under  the 
contract,  and  both  claim  its  enforcement.  The  defendants  in 
this  suit  state  in  their  answer,  that  they  are  unable  to  run  out 
the  street  as  agreed,  for  the  reason  that  it  cannot  be  done 
without  passing  through  and  over  the  land  of  another  person, 
not  bound  by  the  contract,  and  whose  consent  they  cannot  ob- 
tain, although  they  have  offered  him  more  for  the  land  than  it 
is  worth,  and  therefore,  that  it  is  legally  impossible  for  them 
to  perform  this  provision  of  the  contract.  The  consequence  is 
that  they  are  liable  to  make  compensation  in  damages  for  this 
breach,  and  the  claim  for  such  damages,  as  well  as  for  the 
other  violation  complained  of,  is  distinctly  made  in  the  answer 
of  the  present  plaintiff,  to  the  complaint  in  the  -first  action. 

I  am  not  able  to  perceive  why  as  full  and  complete  justice 
cannot  be  done  in  the  first  action,  as  in  this.  It  is  clearly 
competent  for  the  present  plaintiff  to  recoup  his  damages  in 
the  first  action.  It  would  have  been  so  before  the  amalgama- 
tion of  the  courts  of  law  and  equity,  and  it  is  especially  so 
under  the  present  organization.  The  court  and  parties,  and 
subjects  of  controversy  are  the  same  in  both  these  actions. 
Whether  this  may  or  may  not  be  sustained  in  any  or  all  of  its 
aspects  is  not  the  question  ;  but  it  is  whether  the  plaintiffs  in 
the  first  shall  be  restrained  from  proceeding  therein,  when  all 
the  allowances  and  deductions  from  the  purchase  money,  re- 
maining unpaid,  which  the  present  plaintiff  claims,  even  though 
they  should  amount  to  the  whole  balance  apparently  due,  can 
as  well  be  adjusted  in  that  action  as  this. 

In  my  opinion  they  are  not  to  be  so  restrained.  Their  claim 
is  purely  of  a  legal  character,  and  any  defence,  whether  legal 
or  equitable,  may  now  be  interposed  to  it  in  the  same  action. 
It  is  no  longer  necessary,  in  my  judgment,  to  bring  an  action 
in  the  nature  of  a  suit  in  equity,  to  restrain  proceedings  in  an 
action  in  the  nature  of  a  suit  at  law.  Whatever  equities  may 
exist  between  the  parties  which  should  prevent  a  recovery  by 
the  plaintiff,  of  his  legal  claim,  may  now  be  set  up  as  a  defence 
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to  the  action,  and  the  defendant  is  no  longer  put  to  his  bill  in 
equity,  for  relief.  This,  I  believe,  is  one  of  the  advantages  of 
the  new  system,  as  claimed  by  its  friends ;  and  if  it  be  an  im- 
provement, I  am  disposed  to  give  the  system  credit  for  it,  as  it 
certainly  stands  in  need  of  every  thing  that  can  be  said  in  its 
favor. 

I  think  the  injunction  should  be  vacated  with  $10  costs. 

Since  making  the  above  decision,  my  attention  has  been 
directed  to  the  case  of  Dederick  agt.  Hoysradt  and  others,  (4 
How.  Pr.  R.  350,)  which  virtually  decides  this  motion. 


COUNTY  COURT. 

WARREN,  respondent,  agt.  HELMER,  appellant. 
r 

,v 

t  V   The  provisions  of  the  Code,  (§  399,)  requiring  ten  days'  notice  of  the  examina- 
tion of  an  assignor  as  a  witness,  does  not  apply  to  Justices'  Courts. 

Cortland  County  Court,  November }  1853.  Warren,  the 
respondent,  sued  Helmer,  the  appellant,  before  a  justice  of  the 
peace.  The  defendant  did  not  appear,  except  by  one  George 
Steele,  who  was  sworn  as  to  his  authority,  and  not  proving  it 
satisfactory  to  the  court,  was  not  admitted.  The  plaintiff  then 
declared  for  an  account  against  the  defendant,  originally  owned 
by  one  McChesney,  and  sold  by  him  to  one  Hathaway,  and  by 
Hathaway  sold  to  the  plaintiff.  McChesney  was  sworn  for  the 
plaintiff,  to  prove  the  account  and  assignment,  though  no  notice 
of  his  examination  had  been  served  upon  the  defendant. 

The  justice  having  rendered  judgment  in  favor  of  the  plain- 
tiff, the  defendant  appealed. 

It  appeared  that  the  plaintiff  was  a  constable  when  the  sum- 
mons was  served  ;  and  this  is  one  ground  of  alleged  error. 

JAMES  A.  SCHERMERHORN,  for  Appellant. 
HIRAM  CRANDALL,  for  Respondent. 


420  NEW-YORK  PRACTICE  REPORTS. 

Warren,  respondent,  agt.  Helmer,  appellant. 

KINGSLEY,  County  Judge. — I  do  not  think  the  justice  erred 
in  refusing  to  allow  George  Steele  to  appear  for  the  defendant. 
I  assume  that  he  did  thus  refuse,  although  the  return  is  open  to 
some  little  criticism  upon  the  subject;  but  granting  all  that  the 
appellant  can  claim  from  the  return,  I  yet  think  the  justice 
committed  no  error  in  his  decision.  Steele  swears  that  he  was 
employed  by  the  appellant  to  answer  for  him  in  two  suits,  one 
in  which  Kelley,  and  the  other  in  which  Hathaway,  were  plain- 
tiffs, and  that  he  was  authorized  to  answer  for  the  appellant, 
in  a  cause  that  day  pending  against  him,  before  the  justice 
before  whom  this  suit  was  to  be  tried.  This  is  the  strongest 
aspect  of  the  case  for  the  defendant,  and,  in  my  opinion,  is  far 
from  showing  that  Steele  had  any  authority  to  appear  for  him 
in  this  suit.  While  the  names  of  the  parties  plaintiff  are  differ- 
ent from  those  given  by  him,  it  does  not  appear  that  this  was 
the  only  suit  that  day  pending  against  Helmer,  before  the 
justice,  and  for  aught  I  know,  there  was  another  one  that  day 
pending  before  him,  answering  fully  the  description  given  by 
the  witness.  When,  therefore,  we  add  to  this  view  of  the 
case,  the  further  statement  of  the  witness,  that  "  he  would  not 
swear  that  he  was  employed  by  the  said  Frederick  Helmer  to 
answer  for  him  in  a  suit  in  which  Truman  Warren  wras  plain- 
tiff," we  are  left  without  any  pretence  for  saying  that  this  was 
really  a  suit  in  which  Steele  was  to  appear  for  the  appellant, 
and  therefore  the  justice's  decision  excluding  him,  is  entirely 
correct. 

The  next  objection  of  the  appellant  is,  that  the  plaintiff  was 
a  constable,  and  as  such  had  no  right  to  purchase  the  demand 
in  suit.  (2  R.  S.  267,  §  235.)  This  objection  is  not  well 
founded,  and  for  two  reasons :  First.  It  does  not  any  where 
appear  that  the  plaintiff  was  a  constable  when  he  bought  the 
demand  in  question ;  the  only  proof  upon  the  subject  is  in  the 
stipulation  annexed  to  the  return,  and  which  is  simply  to  the 
point,  that  he  was  such  constable,  at  the  time  he  served  the 
summons.  This  is  not  proof,  or  any  evidence,  that  he  was 
such  at  the  time  he  became  the  assignee  of  the  claim  in  con- 
troversy. Second.  Even  if  the  proof  was  clear  upon  this  point, 
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the  objection  would  not  be  good,  for  the  reason  that  it  does  not 
appear  that  he  bought  the  demand  for  the  purpose  of  commenc- 
ing a  suit  thereon.  Under  a  precisely  similar  statute  relative 
to  attorneys  purchasing  claims,  (2  R.  S.  288,  §  71,)  it  has  been 
distinctly  held,  that  the  mere  purchase  of  the  chose  in  action, 
&c.,  is  not,  of  itself,  sufficient  evidence  of  the  intent  mentioned 
in  the  statute,  but  that  the  intent  must  be  proved.  Hall  and 
Wife  agt.  Bartlet,  (9  Barb.  301 ;)  Bristol  agt.  Dann,  (12  Wend. 
144 ;)  and  see  Baldwin  agt.  Latson,  (2  Barb.  Ch.  306.) 

The  remaining  one  is  the  important  point  in  the  case ;  it 
arises  upon  the  examination  of  Josiah  McChesney,  the  original 
owner,  and  the  assignor  of  Hathaway,  (who  assigned  to  the 
plaintiff,)  of  the  demand  upon  which  the  suit  was  brought.  I 
assume  that  no  notice  of  his  examination  was  given,  for  no 
proof  of  the  service  of  such  a  notice  was  made.  Was  he 
therefore  a  competent  witness  for  the  plaintiff  in  the  suit? 
The  point  briefly  mentioned  is,  does  the  provision  of  section 
399  of  the  Code,  requiring  ten  days'  notice  of  the  examination 
of  an  assignor,  apply  to  justices'  courts'?  After  a  long  hesita- 
tion upon  the  point,  it  having  been  several  times  previously  to 
this  urged  before  me,  but  never  yet  decided,  I  am  clear  in  my 
opinion  that  it  does  not,  and  for  the  following  reasons  : 

First.  It  is  not  made  applicable  by  the  Code  itself.  The 
only  sections  which  would,  or  can  make  it  apply,  are  sections 
8  and  64,  sub.  15.  The  first  is  clearly  insufficient,  and  I  think 
the  other  is  equally  so.  The  subdivision  reads  as  follows: 
11  The  provisions  of  this  act,  respecting  forms  of  action,  parties 
to  actions,  the  rules  oj  evidence,  the  times  of  commencing  actions, 
and  the  service  of  process  upon  corporations,  shall  apply  to 
these  (justices')  courts."  The  only  clause  of  this  subdivision 
pertinent  to  the  point,  is  the  one  "  the  rules  of  evidence,"  and 
it  is  only  under  it,  that  the  provision  under  consideration,  and 
which  is  found  in  section  399,  can  be  made  to  apply  to  our 
courts  of  justices  of  the  peace.  Is  this  provision  requiring  the 
ten  days'  notice  of  an  assignor's  examination,  a  rule  of  evidence? 
I  think  not.  That  the  substance  of  the  issue  only,  need  be 
proved,  is  one  of  the  rules  of  evidence — that  the  best  evidence 
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which  can  be,  must  be  produced,  is  another — that  a  person  is  or 
not,  excluded  by  reason  of  interest,  or  from  being  a  party  to 
the  action,  another — that  a  party  cannot  be  a  witness  in  his 
own  favor,  is  another — that  an  assignor,  even,  may  be  sworn  in 
favor  of  his  assignee,  another  — in  fine,  whatever  may  be  given 
in  proof  and  by  whom — the  rules  that  determine  the  competency 
and  relevancy  of  evidence,  and  the  competency  of  the  witnesses 
by  whom  the  evidence  is  offered  to  be  given,  are  rules  of  evi- 
dence, but  the  clause  in  question  comes  within  neither  of  these 
classes.  The  Code  does  not  provide  that  no  assignor  shall  be 
competent,  without  the  ten  days'  notice  having  been  served  ;  he 
is  now,  as  before  the  Code,  competent ;  but  it  makes  all  per- 
sons, (with  some  exceptions  not  necessary  to  be  mentioned 
here,)  competent  witnesses  in  a  cause,  with  the  proviso  that 
assignors  shall  not  be  examined  in  behalf  of  certain  persons, 
unless  a  notice  of  a  prescribed  number  of  days  is  first  given  to 
the  opposite  party.  The  rule  that  the  assignor  is  a  competent 
witness  is  a  rule  of  evidence  ;  that  in  certain  cases  a  notice  of 
his  examination  shall  be  given  to  the  adverse  party,  is  not,  any 
more  than  was  the  rule  of  the  old  Court  of  Chancery,  requiring 
a  list  of  the  witnesses  to  be  examined,  to  be  served  by  one 
party  upon  the  other.  The  witnesses  were  all  competent 
without  the  service  of  this  list,  and  yet  its  service  was  so 
necessary,  that  if  not  made,  the  witness  could  not  be  examined, 
and  an  adjournment  must  be  had  for  a  sufficient  time  to  make 
it.  A  rule  which  regulates  the  competency  itself  of  a  witness, 
is  undoubtedly  a  rule  of  evidence — one  which  merely  regulates 
his  examination,  or  his  coming  into  court,  is  a  rule  of  .practice 
merely.  I  infer,  therefore,  that  this  provision  requiring  the  ten 
days'  previous  notice,  is  not  a  "  rule  of  evidence,"  and  is,  con- 
sequently, inapplicable  to  justices'  courts. 

I  have  been  unable  to  discover  an  authority  bearing  directly 
upon  this  question,  but  the  case  of  Cornell  and  others  agt. 
Smith,  (2  Sand.  S.  C.  R.  290,)  may  be  considered  as  having 
some  bearing  upon  it.  It  is  a  decision  upon  section  57  of  the 
Code  of  1848,  (for  which  section  64,  sub.  15,  before  cited,  is 
now  a  substitute,)  which  read  as  follows  :  "  llie  provisions  of 
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this  act  respecting  forms  of  action,  pleadings  and  the  rules  of 
evidence,  and  the  time  of  commencing  actions,  shall  apply  to 
the  courts  of  justices  of  the  peace,  except  that  pleadings  may 
be  oral,  and  made  at  the  same  time  as  if  this  act  had  not  been 
passed."  The  question  was  as  to  the  extent  and  effect  of  the 
application  of  all  the  rules  of  pleading  thereafter  given  to 
justices'  courts,  and  the  court  held  that  the  provision  did  not 
make  all  of  them  applicable  to  those  courts,  and  restricted  the 
operation  of  the  section  to  the  form  and  manner  of  pleadings, 
refusing  to  extend  it  also  to  their  effect  and  operation,  as 
prescribed  in  title  six  of  the  Code,  holding  that  sections  122 
and  127  of  that  (144  and  148  of  the  present,)  Code  did  not 
apply  to  justices'  courts,  but  to  courts  of  record  only.  This  is 
a  restriction  of  the  section  no  more  required  than  the  one  I 
myself  am  making. 

Second.  This  provision  cannot,  in  very  many  cases,  be  made 
applicable  to  justices'  courts.  In  some  cases,  it  may  be,  as 
where  the  parties  assent  to  long  adjournments,  or  the  defend- 
ant has  an  adjournment  on  his  own  motion,  for  more  than  ten 
days.  But  an  assignee  plaintiff  can  never  examine  his  assignor, 
if  this  provision  really  applies  to  justices'  courts,  unless  the 
defendant  himself  procures  a  sufficiently  long  adjournment,  or 
assents  to  one  for  the  plaintiff  himself,  who  can  only  have,  on 
his  own  application,  an  adjournment  of  eight  days,  and,  con- 
sequently, cannot  give  the  ten  days'  notice,  if  the  defendant  is 
ready  for  trial,  or  refuses  to  grant  a  longer  time  than  the  statutory 
adjournment.  The  defendant  can  thus  always  deprive  the 
plaintiff  of  a  right  to  examine  a  witness  given  him  by  the  law, 
and,  in  fact,  use  a  provision  intended  only  for  his  security  in 
the  higher  courts,  as  a  means  of  entirely  preventing  a  recovery 
against  him  in  the  lower.  The  Code,  thus  construed,  puts  it 
out  of  the  power  of  the  assignee  plaintiff  ever  to  recover,  unless 
the  defendant  voluntarily  waives  the  benefit  of  a  provision 
which  he  has  a  right  to  invoke  in  his  own  behalf,  and  the 
plaintiff's  recovery  is  made  dependent,  not  on  the  merits,  but 
the  will  of  the  defendant  alone.  I  cannot  think  such  was  the 
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intention  of  the  makers  of  the  Code,  or  of  the  Legislature 
which  enacted  it. 

But,  to  this  view  of  the  case,  it  is  urged  that  the  plaintiff 
may  give  the  notice,  at  the  time  of  the  service  of  the  summons, 
and  thus  always  have  it  in  his  power  to  give  the  requisite 
notice.  My  answer  to  this  is,  that  the  Code  clearly  does  not 
contemplate  that  the  notice  shall  be  given  before  the  issue  is 
joined  in  the  cause.  The  notice  is  not' simply  of  the  examina- 
tion of  the  assignor,  but  is  also,  of  the  points  upon  which  he  is 
to  be  examined,  and  those  points,  clearly  cannot  be  specified,  so 
as  to  meet  the  plain  intent  of  the  Code,  until  the  issue  is  joined 
and  the  matters  in  controversy  known.  This  intent  of  the 
Code  is,  that  the  notice  shall  specify  those  points  only  which 
are  at  issue  and  upon  which  the  assignor  is  to  be  examined, 
that  the  opposite  party  may  prepare  to  meet  them,  and  them 
only,  a  thing  which  is  impossible  if  the  notice  is  given  before 
the  issue  itself  is  made,  and  the  assignee  thereby  knows  the 
points  upon  which  the  controversy  is  to  arise,  and  evidence  is 
needed,  or  whether,  after  all,  there  is  a  necessity  for  any 
examination  of  the  assignor,  and,  if  there  is,  the  precise  points 
and  those  alone,  upon  which  the  examination  is  necessary. 
Could  the  notice  be  given  at  the  time  of  the  service  of  the 
summons,  in  a  suit  in  the  Supreme  Court?  I  think  not,  and 
the  same  rule  would  apply  to  one  before  a  justice.  If  given 
before  issue  joined,  the  notice  must  necessarily  be  a  broad  one, 
so  as  to  meet  any  possible  issue,  and,  consequently,  so  far  as 
the  opposite  party  is  concerned,  it  might  as  well  be  a  notice 
simply  of  the  examination  only,  and  have  no  reference  what- 
ever to  the  matters  upon  which  that  examination  is  to  take 
place. 

Again  :  in  cases  of  non-residents,  a  strict  application  of  this 
provision  to  justices'  courts  would  not  only  be  a  very  onerous 
one,  but  would  amount  to  an  implied  repeal  of  the  statutes 
relative  to  such  parties.  These  statutes,  by  providing  for  a 
short  summons  in  such  cases,  contemplate  speedy  trials,  unless 
good  cause  exists  for  adjournments ;  but  this  statute,  if  applica- 
ble to  our  lower  courts,  will,  in  all  cases,  compel  a,  non-resi- 
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dent  assignee  plaintiff  to  wait  at  least  twelve  days;,  (or  ten  if 
notice  may  be  given  when  the  summons  is  served,)  before  he 
can  bring  his  cause  to  trial.  Under  the  provisions  of  the 
Revised  Statutes  but  two  days  were  necessary  for  this  purpose, 
for  in  that  time  issue  might  be  joined,  and  the  trial  had,  unless 
the  defendant,  for  good  cause  shown,  postponed  it.  If  the 
notice  has  to  be  given,  the  plaintiff  must  wait  his  eight  or  ten 
days  longer,  the  defendant  then  having  the  same  right  to  an 
adjournment  as  before.  I  cannot  think  that  the  Code  can  be 
justly  charged  with  this  repeal  (though  it  be  but  an  implied 
one,)  of  these  beneficent  provisions  of  our  old  statutes. 

Knickerbocker  agt.  Aldrich  and  others,  (7  How.  P.  R.  1,)  has 
been  cited  by  the  counsel  for  the  appellant,  as  an  authority 
against  this  construction  of  the  provision  under  consideration. 
All  that  was  necessarily  decided  in  that  case,  is,  that  the  pro- 
vision applies  to  all  cases  in  the  Supreme  Court.  The  action 
was  in  that  court,  and  nothing  was  said  as  to  justices'  courts, 
nor  was  it  necessary  or  proper  that  there  should  be,  while  the 
case  itself  is  of  questionable  authority.  The  judgment  of  the 
justice  must  be  affirmed.  Judgment  affirmed. 
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Where  R ,  the  defendant,  gave  his  promissory  note  payable  to  the  order 

ofD.  B.  J ,  guardian,  &c.;  and  shortly  after  D.  B.  J died;  and  N. 

S was  appointed  guardian  in  his  stead,  and  took  possession  of  the  note  as 

such  guardian,  without  endorsement, 

Held,  in  an  action  by  M.  V.  B ,  the  administrator  of  D.  B.  J ,  against 

the  defendant  R ,  for  the  payment  of  the  note  to  him,  that  N.  S ,  the 

guardian,  and  holder  of  the  note,  be  substituted  defendant  in  place  of  R , 

on  the  payment  into  court,  by  R ,  of  the  amount  of  the  note. 

Albany   Special   Term,   February,   1853.     Interpleader.     It 

appeared  from  the  defendant's  affidavit  that  David  Spencer, 

the  father  of  Mrs.    Jewett,   died  intestate,   in  1846.     The 

defendant  was  appointed  administrator  of  his  estate.     In  1849 

VOL.  VIII.  54 
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Mrs.  Jewett  died,  leaving  her  husband  and  one  child,  an 
infant,  surviving  her.  After  her  death  her  husband  was  ap- 
pointed guardian  of  the  child.  Upon  the  settlement  of  the 
estate  of  Spencer,  after  the  death  of  Mrs.  Jewett,  there  was 
due  to  her  estate,  $900.  For  this  amount  the  defendant  gave 
his  note  to  Jewett,  as  guardian  of  his  infant  child.  In  June, 
1850,  the  defendant  paid  the  amount  due  on  the  note  to  Jewett, 
and  took  it  up.  Subsequently  Jewett  placed  in  the  hands  of 
the  defendant,  other  funds,  stating  that  he  did  so  in  his  character 
as  guardian,  and,  in  November,  1850,  a  settlement  was  made 
in  relation  to  such  funds,  and  there  was  found  to  be  in  the 
hands  of  the  defendant,  a  balance  of  $885,50,  for  which  the 
defendant  gave  to  Jewett  his  note,  payable  on  demand.  The 
note  is  payable  "  to  the  order  of  David  B.  Jewett,  guardian  of 
his  son,  D.  S.  Jewett,"  Shortly  after  this  note  was  given, 
Jewett  died.  Nancy  Skinner,  his  aunt,  was  afterwards  ap- 
pointed guardian  of  the  child.  As  such  guardian  she  took 
possession  of  the  note,  and  still  holds  the  same,  and  claims 
payment  thereof  from  the  defendant. 

The  plaintiff,  a  creditor  of  Jewett,  in  April,  1852,  was 
appointed  administrator  of  his  estate,  and,  as  such  administra- 
tor, claims  the.  payment  of  the  note  to  him.  This  action  was 
brought  to  recover  the  amount  of  the  note.  The  defendant 
states  that  before  the  action  was  commenced,' he  had  offered 
and  proposed  to  each  party  that  he  would  pay  the  amount  of 
the  note  upon  being  indemnified  against  the  other,  which  offers 
were  declined.  The  affidavit  also  states  that  the  claim  of  Mrs. 
Skinner  to  the  note  is  made  without  collusion  with  him.  Upon 
these  facts  the  defendant  moved  that  Mrs.  Skinner  be  substi- 
tuted as  defendant  in  his  place,  and  that  he  be'  discharged  from 
liability  to  either  party  upon  bringing  into  court  the  amount 
claimed  to  be  due  on  the  note. 

J.  H.  REYNOLDS,  for  Plaintiff. 
H.  A.  BRIGHAM,  for  Defendant. 

HARRIS,  Justice. — This  is,  obviously,  a  fit  case  for  the  exer- 
cise of  the  discretion  vested  in  the  court  by  the  122d  section  of 
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the  Code.  The  mere  fact  that  a  third  person  made  some  claim 
to  the  subject  matter  of  the  action  should  not  induce  the  court 
thus  to  interfere.  But  this  seems  to  be  a  case  where  the  de- 
fendant, though  entirely  indifferent  between  the  parties  claim- 
ing the  fund,  and  ready  and  willing  to  pay  it  to  either  who 
may  be  entitled  to  it,  cannot,  by  paying  it  to  either,  or  even 
by  submitting  the  matter  to  the  decision  of  the  court,  in  this 
action,  be  protected  against  another  action  by  Mrs.  Skinner, 
the  holder  of  the  note.  It  would  be  oppressive  to  compel  the 
defendant  to  occupy  such  a  position. 

It  is  said  that  as  the  note  is  payable  to  the  order  of  Jewett, 
though  as  guardian,  it  has  never  been  legally  transferred  to 
her,  and,  therefore,  no  action  can  be  maintained  by  her  upon 
the  note.  Even  if  this  were  so,  I  do  not  think  it  would  furnish 
sufficient  ground  for  denying  the  motion.  But  I  am  inclined 
to  think  that,  though  the  note  has  not  been  endorsed  to  Mrs. 
Skinner,  she  may  maintain  an  action  upon  it  by  showing  that 
she  is  the  real  party  in  interest.  Possession  alone  has  been 
held  to  be  presumptive  evidence  of  title  to  a  negotiable  note. 
Moltram  agt.  Mills,  (1  Sand.  S.  C.  R.,  37 ;)  Camden  Bank  agt. 
Rodgers,  (4  Howard,  63.) 

No  injustice  can  result  from  granting  this  motion.  The 
defendant  ought  not  to  be  compelled  to  litigate  when  he  is 
ready  and  willing  to  pay  all  that  is  demanded  of  him,  pro- 
vided he  can  be  free  from  further  litigation  on  the  subject. 
Under  these  circumstances  an  order  must  be  entered  that,  upon 
the  payment,  by  the  defendant,  to  the  clerk  of  Rensselaer,  of 
the  amount  due  upon  the  note  in  question,  principal  and  inter- 
est, deducting  therefrom  ten  dollars  for  the  costs  of  this  motion, 
within  five  days  after  the  entry  of  the  order,  Nancy  Skinner  be 
substituted  as  defendant  in  this  action,  in  the  place  of  the 
present  defendant,  and  that  he  be  discharged  from  liability  to 
either  party  on  account  of  the  matters  in  controversy.  The 
order  must  further  provide  that,  if  Mrs.  Skinner  shall  not, 
within  twenty  days  after  service  of  a  copy  thereof,  and  a  copy 
of  the  complaint,  appear  and  defend  the  action,  the  moneys 
so  deposited  shall  be  paid  over  to  the  plaintiff. 
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HALL  &  HALL,  Ex'rs,  &c.,  agt.  TAYLOR,  Committee   of 
TOLBERT. 

A  creditor  of  an  habitual  drunkard  can  not  maintain  a  legal  action  against  his 
committee,  to  recover  a  judgment  upon  a  debt  or  demand  against  the  drunkard. 

The  proceeding  by  petition,  as  formerly,  in  a  court  of  equity,  is  the  proper 
course,  and  should  always  be  adopted,  unless  it  is  shown  that  a  trial  is  neces- 
sary to  settle  some  disputed  question  or  right.  In  such  a  case  an  order,  upon 
cause  shown,  should  be  obtained,  authorizing  the  bringing  of  an  action  in  the 
nature  of  a  suit  in  equity. 

Where  the  complaint  against  such  a  committee,  omitted  to  allege  or  show  by 
what  court  or  authority  the  debtor  was  declared  an  habitual  drunkard,  and 
the  custody  of  his  person  and  estate  awarded  to  the  defendant,  held,  bad  on 
demurrer. 

Special  Term,  1853.  Demurrer  to  complaint.  The  action 
is  brought  against  the  defendant,  as  committee  of  Jesse  Tolbert, 
an  habitual  drunkard.  The  complaint  alleges  that  the  plaintiffs, 
as  executors,  recovered  a  judgment  in  the  Supreme  Court 
against  Tolbert,  in  October,  1837,  which  still  remains  unsatis- 
fied and  in  force.  It  then  alleges  that  previous  to  the  22d  of 
January,  1853,  the  said  Tolbert  was  declared  an  habitual 
drunkard,  that  the  custody  of  his  person  and  estate  were  award- 
ed to  the  defendant,  but  does  not  state  before  what  court  the 
proceedings  were  had,  or  whether  they  were  in  any  court,  and 
concludes  by  demanding  a  judgment  against  the  defendant,  to 
be  paid  out  of  the  property  of  the  said  Tolbert.  There  is  no 
allegation  in  the  complaint  that  the  defendant  has  any  of  the 
property  or  effects  of  Tolbert  in  his  hands. 

The  defendant  demurs  to  the  complaint. 

M.  BROWN,  for  Plaintiff's. 
B.  BENNETT,  for  Defendant. 

JOHNSON,  Justice. — The  proper  course  to  be  pursued  to 
recover  a  debt  from  an  habitual  drunkard  after  the  appointment 
of  a  committee,  is  to  apply  to  the  court  which  appointed  the 
committee,  and  which  alone  has  the  care  and  custody  of  the 
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person  and  estate  of  the  habitual  drunkard,  for  payment  out  of 
the  estate.  After  the  appointment  of  the  committee  the  estate 
of  the  drunkard  is  vested  in  the  court,  and  no  creditor  can  take 
it  upon  any  process,  to  satisfy  any  judgment.  In  the  matter 
of  Heller,  (3  Paige,  199.)  In  the  matter  of  Hopper,  (5  Paige, 
489.) 

The  committee  is  the  mere  officer  of  the  court,  and  acts 
under  its  direction  in  the  disposition  of  property,  and  applying 
the  proceeds  to  the  payment  of  debts.  I  do  not  see  upon  what 
principal  a  creditor  can  maintain  an  action  against  a  committee 
of  such  a  person,  in  the  nature  of  a  legal  action,  to  recover  a 
judgment  upon  a  debt  or  demand  against  the  habitual  drunkard. 
Such  an  action  must  be  founded  upon  a  promise  express  or 
implied,  or  some  legal  liability  to  pay.  It  results  in  a  judg- 
ment merely,  payment  of  which  is  to  be  enforced  by  issuing  an 
execution  and  seizing  and  selling  property. 

This  mode  of  satisfying  a  demand  against  a  person  or  estate 
thus  situated,  as  we  have  seen,  cannot  be  resorted  to.  The 
action  at  law,  even  if  it  can  be  maintained,  therefore,  against 
the  committee,  for  the  purpose  of  obtaining  a  judgment,  is 
worse  than  useless,  and  ought  not  to  be  encouraged.  Formerly, 
when  the  Court  of  Chancery  had  the  exclusive  care  and  custody 
of  the  person  and  estate  of  the  habitual  drunkard,  suits  could 
be  instituted  by  bill  in  equity,  against  the  habitual  drunkard 
and  his  committee  jointly.  And  in  one  case  it  was  held  that 
the  bill  might  be  filed  against  the  committee  alone,  without 
making  the  lunatic  a  party.  Ex'rs  of  Brosher  agt.  Van  Cort- 
landt,  (2  John  Ch.  240.)  The  proceeding  by  bill  in  equity 
would  seem  more  appropriate,  because  the  court  having  the 
care  and  custody  of  the  estate,  could  decree  its  payment  in 
whole  or  in  distributive  proportions,  according  to  the  principles 
of  equity,  and  direct  its  officer,  the  committee,  to  pay  from  the 
estate  accordingly. 

It  is  more  analagous  to  a  proceeding  by  petition,  where  the 
court  directs  or  refuses  payment  by  order  instead  of  a  decree. 
The  only  objection  to  an  action  in  the  nature  of  a  suit  in  equity, 
is  its  unnecessary  expense.  But  the  proceeding  by  action. 
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where  a  judgment  only  is  demanded,  is  not  at  all  adapted  to  a 
case  where  the  debtor  and  the  property  sought  to  be  reached 
are  both  in  the  care  and  custody  of  the  court. 

Formerly  the  drunkard  could  be  sued  at  law  notwithstanding 
the  appointment  of  a  committee  ;  but  when  the  creditor  had 
obtained  his  judgment  he  was  compelled  to  stop,  and  could 
proceed  no  further  upon  it.  Clark  agt.  Dunham,  (4  Dem'o, 
262 ;)  Robertson  agt.  Lain,  (19  Wend.  649.)  I  am  not  aware 
that  an  action  at  law  was  ever  sought  to  be  maintained  against 
a  committee,  and  am  of  the  opinion,  that  an  action,  where  the 
plaintiff  merely  demands  a  judgment  for  the  amount  of  his 
demand  against  the  committee,  cannot  be  maintained,  and 
ought  not  to  be  tolerated.  The  Supreme  Court  has  now  the 
care  and  custody  of  such  persons  and  their  estates,  the  same  as 
the  Court  of  Chancery  had  formerly,  and  has  power  to  direct 
how  parties  shall  proceed  upon  coming  into  it  for  redress. 

The  proceeding  by  petition  is  simple,  expeditious,  and  com- 
paratively inexpensive,  and  should  always  be  adopted,  unless 
it  is  shown  that  a  trial  is  necessary  in  order  to  settle  some  dis- 
puted question  or  right,  which  cannot  be  properly  determined 
and  adjusted  on  a  reference,  to  ascertain  the  amount  due,  in  a 
proceeding  by  petition.  In  such  a  case,  I  think,  an  order, 
upon  cause  shown,  should  be  obtained,  authorizing  the  bringing 
of  an  action  in  the  nature  of  a  suit  in  equity,  before  such  action 
should  be  permitted  against  either  the  committee  or  the  lunatic 
or  the  habitual  drunkard.  Here  the  demand  is  already  in 
judgment,  and  no  action  is  necessary  in  order  to  determine  the 
amount  due.  'If,  however,  I  am  wrong  in  holding  that  no 
action  like  this  can  be  maintained  against  the  committee  of 
<such  a  person,  it  is  clear  that  no  cause  of  action  is  alleged  in 
the  complaint  against  the  defendant.  It  does*  not  allege  or 
show  by  what  court  or  authority  Tolbert,  the  debtor,  was 
declared  an  habitual  drunkard,  and  the  custody  of  his  person 
and  estate  awarded  to  the  defendant.  It  is  not  alleged  to  have 
been  done  upon  any  proceeding  before  any  court,  and  for  aught 
that  appears,  the  whole  proceeding  was  a  nullity. 
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The  complaint  should  at  least  show  a  regular  and  valid  pro- 
ceeding and  appointment.  The  defendant  is  tnerefore  entitled 
to  judgment  upon  the  demurrer. 


SUPREME   COURT. 

V 

iy  MOREHOUSE  AND  OTHERS,  Overseers  of  Poor,  agt.  CRILLEY. 

The  Code,  (§  140,)  has  abrogated  the  provision  of  the  Revised  Statutes,  (2  R 
S.  482,  §  10,)  specially  authorizing  a  declaration  for  offences  against  a  penal 
statute,  to  allege  the  words  of,  and  refer  to,  the  statute. 

That  is :  in  declaring  now,  for  offences  against  penal  statutes,  (excise  laws, 
gaming,  &c.,)  the  plaintiff  must  set  forth  "a  plain  and  concise  statement  of 
the  facts  constituting  a  cause  of  action,"  &c.  (Code,  §  142.) 

The  plaintiff  must  follow  the  general  rule,  which  prevailed  previous  to  the 
Revised  Statutes,  of  stating  the  special  matter  upon  which  the  action  arises. 

Dutchess  Special  Term,  December,  1853.  The  action*  is 
brought  for  the  recovery  of  numerous  penalties  for  a  violation 
of  the  excise  laws.  The  defendant  demurs  to  the  complaint. 

H.  A.  NELSON,  for  Defendant. 
J.  H.  JACKSON,  for  Plaintiff's. 

BARCULO,  Justice. — I  am  glad  to  perceive  that  the  attorney 
in  this  case  has  been  able  to  state  briefly,  in  his  demurrer,  the 
reasons  why,  or  particular  in  which,  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  He  seems 
to  have  done  it,  too,  without  a  great  deal  of  difficulty,  notwith- 
standing some  of  my  brethren  consider  it  such  a  herculean  task, 
that  it  ought  not  to  be  imposed  upon  a  Code  lawyer. 

The  material  objection  to  the  complaint  is  that  "  it  does  not 
state  the  place  where,  the  time  when,  the  kind  or  quantity  of 
liquor  sold  by  the  defendant,  or  that  any  liquor  was  sold  by 
defendant." 

The  complaint  sets  forth  that  the  defendant  is  indebted  to 
the  plaintiffs,  overseers,  &c.,  "in  the  sum  of  $25,  penalty 
incurred  by  the  said  defendant  at  Poughkeepsie,  in  the  county 
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of  Dutchess,  for  violations  of  the  provisions  of  section  15,  title 
9,  chap.  20  of  part  1,  of  the  Revised  Statutes,  between  the  first 
day  of  October,  1852,  and  the  time  of  the  commencement  of 
this  action,  but  on  what  particular  day  the  said  plaintiffs  are 
unable  to  state." 

This  form  of  declaring  was  good  under  the  old  system,  by 
virtue  of  a  provision  of  the  Revised  Statutes  specially  author- 
izing it.  (2  R.  S.  482,  §  10.)  But  this  benign  statute  has 
been  abrogated  by  section  140  of  the  Code ;  and  section  142 
provides  that  the  complaint  shall  contain  "  a  plain  and  concise 
statement  of  the  facts  constituting  a  cause  of  action,  without 
unnecessary  repetition."  Now,  that  this  complaint  does  not 
set  forth  the  facts  is  obvious  from  a  bare  inspection.  It  does 
not  appear  what  acts  are  complained  of;  not  even  a  lawyer, 
without  the  statute  before  him,  could  ascertain  what  defendant 
has  been  guilty  of.  The  rule  that  obtains  under  the  Code  must 
be  substantially  the  rule  that  prevailed  before  the  Revised 
Statutes.  In  Bigelow  agt.  Johnson,  (13  John.  428,)  the  court 
say: 

"  It  is  a  well  settled  rule,  that  in  declaring  for  offences  against 
penal  statutes,  (where  no  form  is  expressly  given,)  the  plaintiff 
is  bound  to  set  forth  specially  the  facts  on  which  he  relies  to  con- 
stitute the  offence."  That  was  a  case  arising  upon  the  excise 
laws.  So  in  Cole  agt.  Smith,  (4  John.  193,)  the  court  nonsuited 
a  plaintiff  after  verdict  because  he  had  declared  generally  in 
assumpsit  on  the  statute  respecting  gaming.  They  say,  "  the 
statute  is  silent  as  to  the  mode  of  declaring  in  such  actions ; 
and  the  plaintiff  must  consequently  follow  the  general  rule  of 
stating  the  special  matter  upon  which  the  action  arises." 

The  complaint  should  have  averred,  at  least,  that  the  defend- 
ant had  sold  strong  or  spirituous  liquors,  or  wines,  in  quantities 
less  than  five  gallons,  without  having  a  license  therefor ;  and 
perhaps  it  would  be  better  to  specify  the  kinds  of  liquor  sold. 

Judgment  for  defendant,  with  leave  to  plaintiffs  to  amend  on 
payment  of  costs,  within  twenty  days, 
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An  application  for  a  re-settlement  of  a  bill  of  exceptions  must  be  made  to  a 
Justice  of  the  Supreme  Court,  at  special  term,  notwithstanding  an  appeal  is 
pending  in  the  Court  of  Appeals ;  and  it  is  not  necessary  to  apply  first  to  the 
Court  of  Appeals,  to  have  the  cause  remitted  to  the  Supreme  Court,  before 
making  such  application. 

Albany  General  Term,  1853.  Before  Justices  PARKER, 
WRIGHT,  and  HARRIS. 

An  appeal  was  taken  to  the  Court  of  Appeals  from  a  judg- 
ment rendered  in  the  Supreme  Court.  An  error  having  been 
committed  in  turning  the  case  into  a  bill  of  exceptions,  and  in 
settling  the  same,  a  motion  was  made  in  the  Supreme  Court,  at 
special  term,  before  Justice  PARKER,  for  an  order  directing  a 
re-settlement  of  the  bill  of  exceptions.  The  motion  was  resist- 
ed on  the  ground  that  the  cause  was  then  pending  in  the  Court 
of  Appeals,  and  that  the  Supreme  Court  had  no  jurisdiction  to 
order  a  re-settlement  of  the  bill  of  exceptions,  until  the  Court 
of  Appeals  had  remitted  the  cause  to  the  Supreme  Court,  for 
that  purpose. 

The  justice  overruled  the  objection  and  ordered  a  re-settle- 
ment, and  the  defendant  appealed  from  the  order  to  the  general 
term. 

J.  K.  PORTER,  for  Defendant. 
L.  TREMAIN,  for  Plaintiff. 

Per  Curiam. — The  Supreme  Court  had  full  power  to  order 
a  re-settlement,  and  it  was  not  nec.essary  to  first  apply  to  the 
Court  of  Appeals  to  remit  the  record  to  the  Supreme  Court. 
Ren  agt.  Barber,  (2  Cowen,  408 ;)  Lyslie  agt.  Sniffin,  (3  How. 
Pr.  R.,  250.) 

Order  at  special  term  affirmed,  with  $10  costs. 
VOL.  VIII.  55 
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ANONYMOUS. 

In  an  action  for  slander,  the  defendant,  under  a  general  denial,  may  give 
evidence  of  plaintiff's  bad  character.  ( This  is  adverse  to  the  Anonymous 
case  in  6  How.  Pr.  R.  160.) 

Richmond  Circuit,  April,  1853.  The  action  was  slander, 
for  words  imputing  a  want  of  chastity  to  the  plaintiff.  The 
answer  contained  a  general  denial.  After  the  plaintiff  rested 
her  case,  the  defendant  offered  to  attack  her  general  character. 

LOTT  CLARK,  for  Plaintiff. 
W.  I.  STREET,  for  Defendant. 

BARCULO,  Justice. — I  am  aware  that  Justice  CADY  is  reported 
(6  How.  160,)  to  have  held  at  the  Fulton  circuit  that  evidence 
of  the  plaintiff's  bad  character  could  not  be  given  in  an  actioc 
of  slander,  under  a  general  denial.  But  I  am  unable  to  discover 
any  sound  principle  upon  which  such  a  decision  can  stand. 

It  cannot  be  disputed,  that  prior  to  the  Code,  this  evidence 
was  admissible  under  the  general  issue.  It  was,  in  fact,  ad- 
missible under  any  state  of  pleadings ;  for  it  enters  into  the 
question  of  damages,  and  must  therefore  always  be  relevant. 
But  it  is  supposed  that  the  Code  has  altered  the  rule,  and  that 
it  must  now  be  set  up  in  the  answer.  This  clearly  cannot  be 
so.  For  it  is  well  settled  upon  principle  and  authority,  that 
nothing  can  be  pleaded  in  a  legal  action  except  that  which 
constitutes  a  defence.  If,  therefore,  the  defendant  had  set  up, 
as  a  defence,  the  bad  character  of  the  plaintiff,  and  the  plain- 
tiff's counsel  had  demurred,  as  he  admits  he  would  have  done, 
he  would  undoubtedly  have  succeeded  in  having  the  answer 
held  bad.  This,  I  understand  to  have  been  expressly  decided 
in  Graham  agt.  Stone,  (6  How.  15.)  See  also  Buddington  agt. 
Davis,  (6  How.  401.) 

The  testimony  must,  therefore,  be  admitted.  Verdict  for 
plaintiff,  $1,500. 
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A  party,  (not  an  officer  of  the  law,)  who  volunteers  to  serve  a  subpoena,  is  not 
protected  by  such  process,  where  he  enters  the  dwelling  against  the  remon- 
strance of  the  wife  of  the  party  upon  whom  it  is  intended  to  be  served,  and 
uses/bree  and  violence  in  making  the  service. 

No  officer  of  the  law  even,  can  enter  a  dwelling  by  force  to  arrest  an  inmate ; 
it  is  only  when  the  outer  door  is  open,  that  an  officer  armed  with  process  to 
arrest  is  justified  in  entering,  and  when  in,  using  force  to  execute  the  process. 

To  warrant  the  court  in  setting  aside  the  verdict  of  a  jury  on  the  ground  of 
excessive  damages  ;  they  must  be  so  extravagant  as  to  manifest  that  it  was 
the  result,  in  no  degree,  of  judgment,  but  of  passion,  or  prejudice,  or  corruption. 

It  is  very  rare,  indeed,  that  courts  ever  disturb  the  verdict  of  a  jury  in  an  action 
of  tort ,  on  the  ground  of  excessive  damages. 

Schoharie  Special  Term,  June,  1853.  This  was  an  action  to 
recover  damages  for  an  alleged  assault  and  battery  committed 
on  the  plaintiff's  wife.  On  the  trial  the  facts  shown  were 
substantially  these  :  In  August,  1851,  the  defendant  proceeded 
to  the  house  of  the  plaintiffs,  with  the  view  of  making  service 
of  a  subpo3na  on  the  latter,  issued  in  a  suit  commenced  before 
a  justice  of  the  peace,  by  the  defendant  against  Hager.  The 
defendant,  having  entered  the  outer  door  of  the  house,  was  met 
by  plaintiff's  wife  ;  words  ensued,  and  she  ordered  him  to  leave 
the  premises.  This  the  defendant  refused  to  do ;  but  proceed- 
ed towards  another  room  of  the  house  in  search  of  Hager.  At 
the  door,  between  the  stoop  and  main  kitchen,  a  scuffle  ensued, 
and  the  defendant,  in  attempting  to  force  his  way  through, 
seized  the  plaintiff's  wife  and  choked  her.  The  defendant 
succeeded  in  effecting  his  way  into  the  main  kitchen.  After 
the  defendant  had  choked  her  she  threw  water  upon  him. 
Hager  was  engaged  in  the  business  of  lathing  in  an  upper 
chamber.  As  the  wife  interfered  to  prevent  the  defendant 
from  opening  the  door  leading  to  the  chamber,  the  latter  threw 
her  back  against  the  catch  of  another  door.  A  slight  bruise 
upon  her  back.  The  husband  then  appeared  and  the  subpoena 
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was  read  to  him,  and  shortly  afterwards  the  defendant  left  the 
house. 

During  the  period  of  the  affray,  in  which  the  defendant  was 
evidently  striving  to  force  his  way  into  the  house,  and  the 
plaintiff's  wife  resisting  such  attempt,  abusive  and  angry  words 
were  used  by  the  parties. 

The  judge,  amongst  other  things,  charged  the  jury,  that  the 
defendant  had  set  up  in  his  defence  and  relied  upon  his  right 
to  serve  a  subpoena  upon  Daniel  J.  Hager,  one  of  the  plaintiffs ; 
that  the  proof  showed  that  the  defendant  had  entered  the  house 
for  the  purpose  of  serving  the  subpoena,  and,  after  entering, 
was  ordered  by  Mrs.  H.  to  leave  the  house,  which  he  did  not 
do,  but  pressed  on,  though  resisted,  to  serve  the  subpoena,  and 
in  so  doing  committed  the  assault  and  battery  alleged  in  the 
complaint ;  that  a  license  to  enter  the  house  for  the  purpose 
of  serving  the  subpoena  was  to  be  implied,  but  after  Mrs. 
Hager  had  ordered  the  defendant  out,  the  subpoena  was  not  a 
justification  or  protection  to  him  in  pressing  forward,  andr 
when  resisted  in  his  advance,  using  force  to  serve  it.  To 
which  part  of  the  charge  the  counsel  for  the  defendant  excepted. 

The  jury  rendered  a  verdict,  in  favor  of  the  plaintiff,  for 
$250  damages.  The  defendant  now  moves  for  a  new  trial  or* 
a  case. 

W.  WELLS,  for  Plaintiffs. 
A.  BECKER,  for  Defendant. 

WRIGHT,  Justice. — The  counsel  for  the  defendant  makes 
two  points  on  the  motion  for  a  new  trial  i  1st.  That  the  judge 
erred  in  charging  the  jury  "  that  after  Mrs.  Hager  had  ordered 
the  defendant  to  leave  the  house,  the  subpoena  was  not  a  justi- 
fication or  protection  to  him  in  pressing  forward,  and  when 
resisted  in  his  advance,  using  force  to  serve  it.  2d.  That  the 
damages  are  excessive. 

On  the  trial  of  the  case,  I  was  not  aware  of  any  principle  of 
law  to  justify  an  individual,  not  in  the  discharge  of  any  official 
duty,  but  a  mere  volunteer,  in  the  service  of  a  subpoena,  issued 
by  a  justice  of  the  peace  in  a  civil  suit,  who,  having  obtained 


NEW-YORK  PRACTICE  REPORTS.  437 

Hager  and  Wife  agt.  Danforth. 

peaceable  admission  into  the  house  of  another,  is  directed  to 
leave  the  premises ;  but  instead  of  doing  so,  presses  onward 
forcibly  into  other  rooms  of  the  house,  and  when  resisted  by 
the  wife  of  the  plaintiff,  inflicts  violence  upon  her  person. 
And  subsequent  reflection  and  examination  have  satisfied  me 
that  no  such  principle  exists.  I  have  not  been  referred  to, 
nor  do  I  think  any  case  can  be  found  in  the  books,  justifying 
the  party  in  using  force,  breaking  the  inner  door  of  a  man's 
house,  and  assaulting  his  wife  when  resisting  his  progress,  for 
the  ostensible  purpose  of  making  service  of  a  subpoena  in  a 
civil  suit  on  the  owner  of  such  house.  It  is  a  maxim  of  the 
law  "  that  a  man's  house  is  his  castle ;"  to  enter  it  without  his 
license  or  permission,  express  or  implied,  is  a  trespass.  Even 
when  entering  it  by  license  or  permission,  a  direction  to  leave 
is  a  revocation  of  the  license,  and  to  remain  afterwards,  at 
least  by  force,  the  party  becomes  a  trespasser  "  ab  initio." 
The  owner  is  entitled  to  the  unmolested  enjoyment  of  his  own 
dwelling.  In  it,  the  law  throws  around  the  shield  of  protection 
of  himself  and  family.  No  officer  of  the  law  even,  can  enter 
by  force  to  arrest  an  inmate ;  it  is  only  when  the  outer  door  is 
open,  that  an  officer  armed  with  process  to  arrest  is  justified  in 
entering,  and  when  in,  using  force  to  execute  his  process. 
Leaving  out  of  view  in  this  case,  the  question  of  the  regu- 
larity of  the  process,  and  the  defendant's  right  to  serve  it,  had 
he  been  an  officer  of  the  law,  with  legal  process  in  his  hands, 
as  no  arrest  or  manual  seizure  of  the  party  was  required  in 
doing  what  the  defendant  did,  he  would  have  been  technically 
a  trespasser.  All  the  cases  to  which  I  have  been  referred  by 
the  counsel  for  the  defendant  relate  to  officers  having  legal 
process  in  their  hands,  requiring  them  to  seize  and  arrest  the 
party,  In  such  cases,  having  gained  peaceable  entrance  into 
the  house,  the  law  justifies  the  officer  in  using  reasonable  force 
in  doing  what  the  process  demands.  But  there  is  a  very  wide 
and  obvious  distinction  between  a  case  of  this  kind,  and  that 
of  a  party  who  voluntarily  sues  out  process  requiring  no  manual 
seizure  or  arrest ;  undertakes  the  business  himself  of  serving 
it;  with  that  view,  forcibly  enters  another  man's  "  castle  ;"  is 
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directed  to  leave  the  premises ;  but  instead  of  so  doing,  main- 
tains his  position,  and  by  force  continues  in  the  house,  pressing 
his  way  to  other  apartments,  until  he  has  accomplished  his 
end. 

2d.  Should  the  verdict  be  set  aside  and  a  new  trial  granted, 
on  the  ground  that  the  damages  are  excessive  1 

That  courts  have  the  legal  right  to  grant  new  trials  in  actions 
of  tort,  when  the  damages  given  are  disproportionate  to  the 
case  proved,  has  been  universally  admitted.  But  the  damages 
should  be  so  outrageous  and  extravagant  as  manifestly  to  show 
that  the  jury  must  have  been  actuated  by  passion,  partiality, 
prejudice  or  corruption.  In  other  words,  that  the  jury  have 
utterly  disregarded  the  evidence  in  the  case  in  making  up  their 
verdict,  and  have  been  controlled  by  blind  passion  or  prejudice, 
by  or  against  the  parties,  or  corrupt  feelings  and  motives.  The 
cases  are  extremely  rare  in  this  State,  of  an  interference  by 
the  courts  with  the  verdict  of  a  jury  in  actions  of  tort,  on  the 
ground  of  excessive  damages,  perhaps  for  the  very  potent 
reason,  amongst  others,  that  it  is  difficult  to  come  to  the  con- 
clusion that  in  a  case  where  it  is  peculiarly  the  province  of  a 
jury  to  measure  the  damages,  they  have  committed,  not  an 
error  of  the  judgment,  but  of  the  heart,  that  they  have  acted 
not  wisely  but  corruptly. 

The  case  was  far  from  one  calling  for  extravagant  damages. 
The  wife  of  the  plaintiff,  the  injured  party,  evinced  at  no  time 
any  disposition  to  retire  from  the  strife.  Her  conduct  was 
characterized  by  but  a  small  measure  of  that  delicacy  and  re- 
finement that  we  look  for  in  a  woman.  She  could  bandy 
opprobrious  epithets  with  almost  as  much  facility  as  could  the 
defendant.  The  injuries  to  her  person  were  slight.  I  should 
certainly  have  been  better  satisfied  with  a  less  verdict,  and 
sitting  in  the  place  of  the  jury,  would  probably  have  named 
the  damages  at  a  much  smaller  sum.  But  this  is  not  a  reason 
for  reversing  their  verdict.  The  damages  must  be  so  extrava- 
gant as  to  manifest  that  it  was  the  result,  in  no  degree,  of 
judgment,  but  of  passion,  or  prejudice,  or  corruption. 
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This  can  hardly  be  predicated  of  any  verdict  of  $250  in  an 
action  of  assault  and  battery  of  a  female.  The  charge  in  this 
case  was  not  only  of  assaulting  a  woman,  but  doing  so  in  her 
own  house  or  that  of  her  husband.  The  defendant  himself 
sought  out  the  occasion  for  committing  violence,  and  the  jury 
may  have  supposed  that,  although  the  woman  was  not  entitled 
to  that  consideration  that  under  other  circumstances  her  sex 
demanded,  there  was  scarcely  a  circumstance  in  the  case  to 
palliate  his  conduct.  I  do  not  think  a  precedent  in  this  State 
can  be  found  for  setting  aside  a  verdict  on  the  ground  of  ex- 
cessiveness  of  damage  in  an  action  of  assault  and  battery, 
where  the  amount  fixed  by  the  jury  did  not  exceed  the  sum  of 
$250 ;  and  in  my  judgment,  it  would  not  be  discreetly  or  soundly 
exercising  that  discretion  with  which  I  am  in  some  degree 
clothed,  to  make  a  precedent  in  this  case.  Let  an  order  be 
entered  by  the  clerk  of  the  county  of  Schoharie,  in  the  minutes 
of  the  special  term,  as  of  May  term,  1853,  denying  the  motion 
for  a  new  trial  on  the  case  made  in  this  cause. 
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An  answer,  served  after  notice  of  motion  to  strike  out  irrelevant  matter  in  the 
complaint,  waives  the  motion. 

Cattaraugus  Special  Term,  October,  1853.  Motion  to  strike 
out  irrelevant  matter  in  the  complaint.  After  notice  of  the 
motion  the  defendants'  attorney  answered  the  complaint,  and 
the  objection  was  taken,  that,  by  answering,  the  defendant  had 
waived  the  motion  to  strike  out ;  and  MARVIN,  J.,  so  held,  and 
denied  the  motion,  with  $5,00  costs.  See  Esmond  agt.  Van 
Benschoten,  (5  How.  Pr.  R.  44.) 
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BRUCE  agt.  THE  DELAWARE  AND  HUDSON  CANAL  Co. 

In  this  cage  the  Supreme  Court,  in  the  third  district,  at  the 
last  general  term,  held  at  Albany,  in  December  1853,  decided 
that  section  324  of  the  Code  applied  as  well  to  injunction 
orders  as  to  other  orders.  That  the  special  provision  made  by 
section  225,  was  in  addition  to  the  powers  conferred  by  section 
324,  and  not  intended  as  a  substitute  for  them,  thus  overruling 
Mills  agt.  Thursby,  (1  Code  Rep.  121.)  The  court  thus  held 
that  it  was  competent  for  a  judge  to  vacate  or  modify  an  injunc- 
tion order,  without  notice,  but  that  it  was  not  the  better  practice, 
and  should  never  be  done  except  when,  from  the  urgency 
of  the  case,  it  was  necessary  to  guard  against  serious  loss, 
which  sometimes  might  be  occasioned  by  the  delay  incident  to 
serving  notice. 
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The  word  "  defence  "  in  the  Code,  section  149,  sub.  2,  is  not  there  used  ia  its  legal 
technical  sense.  It  has  no  application  to  that  part  of  the  answer  which  con- 
tains denial  only,  of  the  facts  stated  in  the  complaint;  but  it  is  used  in 
reference  to  the  statement  of  new  matter ;  and  it  must  be  such  new  matter 
as  constitutes  a  defence. 

Now  the  question  arises  whether  this  new  matter  must  constitute  a  complete 
bar  to  the  action,  in  order  to  make  a  good  defence  ?  In  other  words,  in  an 
action  on  a  money  demand,  can  the  defendant  plead  partial  payment  ?  there 
being  now  no  general  issue  where  part  payment  or  set  off  can  be  shown  when 
the  answer  contains  simply  a  denial  of  the  complaint. 

Held,  that  there  is  no  way  by  which  a  defendant  can  now  avail  himself  of  the 
defence  of  partial  payment,  without  pleading  it. 

And  it  seems,  that  the  defendant  should  not  plead  full  payment  in  bar,  in  order 
to  avail  himself  of  partial  payment  as  a  defence  5  but  state  the  facts  constitut- 
ing the  new  matter,  (See  6  How.  Pr.  R.  433,  Willis  agt.  Taggard,  to  the 
same  point.) 

Jlllegany  General  Term,  September,  1853.  MARVIN,  BOWEN 
and  MULLETT,  J.  J. 

Demurrer  to  answer,  prior  to  the  amendments  of  1852,  to  the 
Code.  The  action  is  for  services  rendered  as  attorney  and 
counsel,  and  judgment  for  five  hundred  Collars  is  demanded. 
The  defendants,  among  other  defences,  stated  as  a  defence, 
that  they,  at  divers  times,  paid  to  the  plaintiff,  for  and  on 
account  of  the  services  mentioned  in  the  complaint,  divers 
sums  of  money  amounting  in  all  to  fifty  dollars.  This  defence 
was  separately  stated.  The  plaintiff  demurred  to  it  for  insuf- 
ficiency. At  special  term  judgment  was  ordered  for  the  de- 
fendant with  leave  to  the  plaintiff  to  reply,  or  to  apply  to  the 
court  for  such  judgment  or  other  relief  as  he  might  deem  him- 
self entitled  to.  From  this  order  the  plaintiff  appealed  to  the 
general  term. 

G.  W.  HOUGHTON,  in  person,  cited  2  Hill,  194 ;  5  id.  393, 
290 ;  6  id.  418 ;  1  Arch.  JV.  P.  182 ;  32  Eng.  C.  L.  R.  414; 
2  Com.  R.  283,  286. 

VOL.  VIII.  56 
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I.  T.  WILLIAMS,  for  defendants,  cited  Code,  sections  149, 
140 ;  5  HiU  R.  80 ;  7  Cow.  R.  281 ;  1  C.  R.  JV.  S.  363 ;  6 
How.  Pr.  R.  433;  4  Sand.  R.  667 ;  10  Barb.  S.  C.  R.  321. 

By  the  Court — MARVIN,  P.  J, — By  the  system  of  pleading 
superseded  by  the  Code,  a  plea  must  have  answered  the  whole 
count  or  it  was  bad ;  in  other  words,  a  special  plea  must  have 
contained  facts  which  constituted  a  bar  to  the  action,  Boyd 
agt.  Weeks,  (5  Hill,  393  ;)  Root  agt.  Woodruff,  (6  Hill,  418.) 

The  plaintiff,  in  the  present  case,  insists  that  this  rule  of 
pleading  still  exists;  and  that  the  answer  which  contains  a 
statement  of  new  matter  must  contain  a  statement  of  facts 
which  will  bar  the  plaintiff's  action. 

The  question  arises  mainly  under  the  second  subdivision  of 
section  149  ;  the  answer  must  contain,  "  2d,  a  statement  of  any 
new  matter  constituting  a  defence ,"  &C-  What  is  here  meant  by 
the  word  defence  1  Blackstone  (v.  3.  296,)  says,  "  defence  in  its 
legal  sense,  signifies  not  a  justification,  protection  or  guard,, 
which  is  now  its  popular  signification,  but  merely  an  opposing 
or  denial  (from  the  French  verb  defendre,)  of  the  truth  or 
validity  of  the  complaint."  (See  also  1  Chit.  Plead.,  Appearance 
and  Defence.)  Gould  on  Pleadings,  (ch.  2,  §  6,)  says  :  "  The 
term  defence  signifies,  in  the  language  of  pleading,  not  a  justi- 
fication, but  resistance  or  denial,  as  is  very  manifest  from  the 
established  form  in  which  defence  is  made."  He  adds,  in  sec- 
tion 15,  "  that  in  a  less  technical  sense  the  word  defence  is  used 
as  well  in  legal  as  in  popular  language,  to  signify,  not  a  clause 
or  form  in  pleading,  but  the  subject  of  the  plea ;  thus,  if  in  an 
action  on  contract,  the  defendant  pleads  infancy,  or  to  an  action 
of  trespass  or  license,  infancy  in  the  one  case,  and  license  in 
the  other  is  called  the  defence."  It  is  quite  clear  that  the  word 
defence,  in  the  Code,  is  not  used  in  its  legal  technical  sense. 
It  has  no  application  to  that  part  of  the  answer  which  contains 
denial  only,  of  the  facts  stated  in  the  complaint ;  but  it  is  used 
in  reference  to  the  statement  of  new  matter,  and  it  must  be 
such  new  matter  as  constitutes  a  defence  ;  and  the  question  isr 
must  it  be  matter  which  constitutes  a  complete  bar  to  the 
action?  In  common  parlance  the  word  defence  is  used  as 
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applicable  to  any  facts  which  defeat  the  action  wholly  or  par- 
tially. The  defendant  may  make  the  affidavit  of  merits,  that 
he  has  a  good  and  substantial  defence,  if  the  facts  exist  which  • 
entitle  him  to  diminish  the  recovery  of  the  amount  claimed  by 
the  plaintiff,  or  defeat  some  item  of  the  claim,  and  yet  the 
action  will  not  be  barred.  Is  the  word  used  in  the  Code  in 
this  sense?  It  was  held  in  this  district,  at  special  terms  and 
at  general  term,  very  soon  after  the  Code  became  a  law,  that 
facts  proper  in  mitigation  of  damages,  in  actions  for  seduction, 
slander,  assault  and  battery  and  the  like,  could  not  be  stated 
in  the  answer,  and  such  facts  were  striken  out,  and  this  has 
been  so  held  repeatedly  in  other  districts. 

No  difficulty  arises  in  practice  from  these  decisions.  If  the 
defendant  denies  the  allegations  of  the  complaint,  he  may,  as 
formerly,  give  evidence  of  the  facts  proper  to  mitigate  dama- 
ges, and  if  he  cannot,  writh  truth,  deny  the  allegations  in  the 
complaint,  he  can  appear  to  the  action,  and  will  be  entitled  to 
notice  of  the  assessment  of  damages  before  the  jury  ordered  or 
the  referee,  and  he  can  then  mitigate  damages  in  the  same 
manner  as  formerly,  upon  a  writ  of  enquiry.  As  to  which  see 
Gra.  Pr.  794,  et  seq.  These  principles,  however,  have  no 
application  to  the  present  question.  It  is  not  claimed  that  the 
defendant,  if  he  failed  to  answer,  would  be  permitted  to  show 
payment  of  a  part  of  the  plaintiff's  demand ;  nor  is  it  claimed 
that  he  would  be  allowed  to  do  so,  if  he  had  simply  denied  the 
allegations  of  the  complaint. 

Under  the  system  superseded,  it  was  a  rule,  that  when  a 
defendant  had  a  partial  defence,  not  available  by  special  plea 
in  bar,  he  might  give  evidence  of  it  under  the  general  issue. 
(2  Hill,  194 ;  21  W.  279.)  We  have  now  no  general  issue, 
and  I  do  not  understand  that  payment  or  set  off  can  now  be 
shown,  when  the  answer  is  simply  a  denial  of  the  complaint. 
A  partial  payment  or  set  off,  is,  in  common  parlance,  a  defence 
pro  tanto,  and  how  is  the  defendant,  by  his  pleading,  to  avail 
himself  of  such  defence?  In  the  present  case  the  plaintiff 
argues,  that  the  defendant  should  have  pleaded  payment  as  for- 
merly, that  is  full  payment,  thus  stating  facts  which  would  bar 
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the  action,  and  he  refers  to  authorities  to  show,  that  under  such 
pleadings,  if  the  defendant,  on  the  trial,  proved  the  payment 
of  any  sum,  he  would  succeed  upon  the  issue,  unless  the  plain- 
tiff proved  a  larger  sum  due,  and  that  he  would  then  only 
recover  the  balance.  (See  5  HiU  290 ;  id.  393.)  But  is  this  the 
system  of  the  Code  1  Was  this  the  design  1  The  commission- 
ers say  :  "  We  propose  that  the  plaintiff  shall  state  his  case 
according  to  the  facts,  &c.;  that  the  defendant  shall,  by  his 
answer,  point  out  his  defence  distinctly."  (1st  Report,  141.) 
The  Code  abolishes  all  previous  forms  of  pleading,  and  pre- 
scribes the  forms  of  pleadings  in  civil  actions,  in  courts  of 
record,  and  the  rules  by  which  their  sufficiency  is  to  be  deter- 
mined. These  forms  and  rules  apply  to  all  civil  actions  in 
courts  of  record,  embracing  suits  previously  known  as  equita- 
ble, and  of  which  the  Court  of  Chancery  took  cognizance,  as 
well  as  actions,  known  as  actions  at  law,  and  of  which  the  law 
courts  took  cognizance.  There  was  a  marked  distinction  in 
the  systems  of  pleading  in  the  two  courts.  The  Code  has 
attempted  to  combine  or  amalgamate  these  systems,  or  rather 
it  has  created  a  new  system,  applying  it  to  all  the  suits  and 
actions  to  which  the  two  former  systems  were  applied. 

It  was  also  an  important  part  of  the  system  of  the  commis- 
sioners, that  the  pleadings  should  be  verified.  (1st  Report,  p. 
145.)  Could  it  have  been  intended,  in  a  case  where  the 
defendant  had  actually  owed  the  plaintiff  a  thousand  dollars, 
and  had  only  paid  him  on  account  of  such  debt,  one  hundred 
dollars,  that  he  should  when  sued,  the  whole  $1000  being 
claimed,  be  compelled  to  answer  and  state,  generally,  as  new 
matter,  that  he  had  paid  the  debt  or  demand,  and  swear  to  the 
truth  of  his  answer,  when  he  knew  that  he  still  owed  the  plain- 
tiff $900  of  the  original  demand  ?  I  do  not  think  such  was  the 
intention. 

It  may  be  worthy  of  remark,  that  in  the  original  Code, 
nothing  was  said,  in  that  part  of  it,  relating  to  actions  in  courts 
of  record,  touching  set  off  or  recoupment,  and  yet  it  can  hardly 
be  supposed  that  it  was  intended  to  deprive  a  defendant  of  his 
set  off  or  recoupment  of  damages ;  and  I  suppose  that  a  defend- 
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ant  could  have  availed  himself  of  these,  under  the  Code  as  it 
then  was,  by  a  statement  of  the  new  matter  by  way  of  defence, 
though  it  would  not  have  necessarily  constituted  a  full  defence 
or  bar  to  the  action.  And  so  Justice  WILLARD  held  in  Willis 
agt.  Taggard,  (6  How.  Pr.  R.  433,)  as  to  recoupment. 

In  Graham  agt.  Stone,  (6  How.  Pr.  R.  15,)  the  action  was 
slanddr.  The  defendant  denied  the  allegations  in  the  com- 
plaint, and  without  justifying,  stated  matters  in  mitigation  of 
damages.  Justice  JOHNSON  held  that  he  had  no  right  to  state 
these  matters,  and  that  the  answer  was  insufficient.  He  added 
that  the  new  matter  constituting  a  defence  must  be  taken  to 
mean  a  defence  in  bar  of  the  action,  as  the  general  term  was 
before  used  and  understood  in  pleadings.  This  remark  was 
not  necessary  to  the  decision  of  the  case.  In  Smith  agt.  Waite, 
(7  How.  Pr.  R.  227,)  Justice  HARRIS  held  that  in  an  action  for 
breach  of  promise  of  marriage,  the  defendant  could  not  state 
facts  simply  in  mitigation  of  damages.  The  learned  justice 
remarks,  that  the  Code  authorizes  the  defendant  to  plead  any 
new  matter  constituting  a  defence.  It  is  but  an  enactment  of 
the  common  law  rule  upon  the  subject,  &c.,  and  he  refers  to 
Graham  agt.  Stone. 

The  defendant,  in  Smith  agt.  Waite,  had  denied  the  allega- 
tions in  the  complaint,  and,  in  a  statement  of  new  matter 
constituting  a  defence,  he  inserted  the  mitigating  matter  and  it 
was  striken  out.  Though  I  concur  in  the  correctness  of  these 
decisions,  they  are  not,  as  I  think,  in  point.  In  those  cases 
the  evidence  in  mitigation  of  damages  could  have  been  given 
without  pleading  the  facts.  In  the  present  case  I  know  of  no 
way  by  which  the  defendant  can  avail  himself  of  the  defence 
of  partial  payment,  without  pleading  it.  Clearly  he  could  not 
do  so  under  a  denial  answer  simply,  and  I  am  not  prepared  to 
hold,  that  he  is  bound  to  plead  a  full  payment,  when  he  may 
know  that  he  still  owes  a  large  balance.  The  defendant  may 
offer  to  allow  judgment  to  be  taken  against  him  for  a  certain 
sum,  (Code,  §  385,)  but  suppose  the  plaintiff  declines  the  offer, 
or  suppose  the  defendant  wishes  to  contest  a  portion  of  the 
remainder  of  the  demand  1 
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I  do  not  see  that  any  inconvenience  can  arise  from  this 
practice.  The  plaintiff,  when  these  pleadings  were  made, 
could  have  replied  to  the  answer,  and  put  in  issue  the  payment 
of  the  fifty  dollars  or  any  other  sum.  If  the  facts  stated  were 
true,  no  reply  was  necessary,  and  on  the  trial  the  facts  stated, 
viz :  the  payment  of  $50,00,  amount  of  the  services  in  the 
complaint  named,  would  have  been  taken  as  true.  By  the 
amendment  of  1852,  to  section  153,  neither  a  demurrer  or  reply 
is  admissible  to  an  answer  of  payment,  as  payment  cannot  be 
regarded  as  a  counter  claim.  As  the  Code  was  when  the 
pleadings  in  this  case  were  served,  the  plaintiff  could  demur 
for  insufficiency,  to  an  answer  containing  new  matter,  &c. 
Now  he  may  demur  for  insufficiency ,  when  the  answer  contains 
new  matter  constituting  a  counter  claim.  What  are  we  to  un- 
derstand by  insufficiency?  The  word  is  borrowed  from  the 
old  chancery  pleadings.  An  answer  was  said  to  be  insufficient 
when  it  was  not  a  full  answer  to  the  facts  and  charges  contained 
in  the  bill.  Insufficiency  had  no  reference  to  the  question 
whether  the  answer  contained  a  defence.  I  do  not  suppose 
the  word  is  used  in  the  Code  in  that  sense,  but  it  means  an 
answer  which  does  not  state  "  new  matter  constituting  a  de- 
fence," or  as  the  Code  now  is,  "  new  matter  constituting  a 
counter  claim,"  thus,  as  to  an  answer  not  containing  new  matter 
constituting  a  counter  claim,  but  new  matter  as  a  defence, 
bringing  us  back  to  the  word  defence^  as  used  in  section  149. 
We  are  constantly  embarrassed  with  the  language  of  the  Code. 
Words  are  used  whose  meaning  is  not  precise  or  defined,  or 
they  are  used  in  a  sense  not  previously  attached  to  them  by 
writers  on  law.  In  considering  the  various  provisions  of  the 
Code,  it  is  very  important  that  we  ascertain  as  clearly  as  pos- 
sible, the  system  of  pleading  designed  by  its  authors.  As  we 
have  seen,  both  of  the  old  systems  as  to  forms  in  courts  of  law 
and  courts  of  equity  are  abolished,  (section  140.)  And  the 
great  rule  for  our  guide  in  preparing  the  complaint,  is,  that  it 
shall  contain  a  concise  statement  of  facts  constituting  the  cause 
of  action.  This  rule  is  sufficiently  broad  to  include  all  cases 
legal  or  equitable.  The  facts  constituting  a  case  for  equitable 


NEW-YORK  PRACTICE  REPORTS.  447 


Houghton  agt.  Townsend  and  others. 

relief  may  be  very  different  from  the  facts  entitling  the  plaintiff 
to  such  relief  as  was  obtained  in  an  action  at  law,  and  if  so, 
this  rule  in  the  Code  permits  those  facts  to  be  stated.  I  do 
not  understand  that  the  mode  of  stating  the  facts  which  consti- 
tute the  cause  of  action,  has  been  essentially  changed  or  modi- 
fied by  the  Code ;  and  I  have  supposed  that  the  old  precedents 
stating  the  facts  constituting  the  cause  of  action,  might  be,  as  a 
general  rule,  safely  followed,  avoiding  the  mere  conclusions 
of  law  or  statements  of  evidence.  As  we  are  now  but  little 
assisted  by  the  names  or  classification  of  actions,  formerly 
regarded  as  great  aids  in  acquiring  a  knowledge  of  the  law,  we 
must  look  to  the  facts  stated  in  the  complaint  for  the  purpose 
of  determining  the  character  of  the  action,  whether  legal  or 
equitable,  as  the  modes  of  trial  still  differ,  and  also  generally 
the  relief. 

The  great  rule  as  to  the  answer,  passing  over  that  touching 
denial,  is  that  it  must  contain  a  statement  of  new  matter •,  con- 
stituting a  defence.  It  is  not  declared  that  the  new  matter  shall 
constitute  a  iar,  unless  the  word  defence  means  a  bar.  In  an 
answer  in  Chancery,  in  a  proper  case,  the  defendant  could  set 
forth  partial  payments  of  the  amount  claimed  in  the  bill.  This 
would  not,  however  bar  the  suit,  but,  if  established,  would 
constitute  a  defence  pro  tanto.  Suppose,  in  the  very  common 
action,  now  to  foreclose  a  mortgage,  the  plaintiff  sets  forth  the 
condition  of  the  bond,  showing  that  a  certain  amount  is  due, 
and  claims  such  amount,  may  not  the  defendant  state,  as  new 
matter,  that  he  has  from  time  to  time  made  payments  upon  the 
bond,  stating  the  amounts,  and  thus  reduce  the  amount  claimed 
without  pretending  in  his  answer  that  he  has  paid  the  whole 
amount  1  Would  it  occur  to  us  that  such  an  answrer  was  ob- 
jectionable 1  I  think  not.  Where  is  the  authority  for  such 
an  answer?  It  is  to  be  found  only  in  the  2nd  sub-division  of 
section  149  of  the  Code,  and  under  the  word  defence. 
.  Without,  however,  going  beyond  the  precise  question  pre- 
sented in  this  case,  in  my  opinion,  the  answer,  containing  a 
statement  of  the  partial  payment  of  the  plaintiff's  demand,  as 
set  forth  in  his  complaint,  is  authorized  by  the  Code,  and  the 
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demurrer  to  it,  for  insufficiency,  is  not  well  taken,  and  I  think, 
Willis  agt.  Taggard,  (6  How.  Pr.  R.  433,)  is,  in  principle,  an 
authority  in  point. 

The  order  of  the  special  term  should  be  affirmed  but  without 
costs. 


SUPREME  COURT. 
HAGER  AND  WIFE  agt.  DANFORTH. 

Where  a  defendant  makes  a  case,  and  notices  it  for  argument  at  a  special  term 
held  in  a  county  adjoining  that  in  which  the  cause  was  tried,  but  in  a  different 
judicial  district,  and  the  plaintiff's  attorney  attends  in  pursuance  of  the  notice, 
and  objects  that  the  cause  ought  to  be  heard  in  the  same  judicial  district  in 
which  it  was  tried,  and,  on  the  suggestion  of  the  judge,  the  parties  agreed  to 
submit  the  cause,  on  written  arguments,  to  the  judge  who  tried  it,  and  in  the 
stipulation  entered  into,  it  was  provided,  that  ten  dollars  costs  of  defendant 
for  noticing  the  cause  and  placing  it  on  the  calendar,  at  the  said  special  term, 
should  abide  the  event  of  the  suit,  Held,  that  the  plaintiff,  having  finally  suc- 
ceeded in  the  action,  was  entitled  to  charge  ten  dollars  costs  of  attending  said 
special  term. 

The  plaintiff  is  entitled  to  charge  a  trial  fee  of  fifteen  dollars,  for  arguing  a  mo- 
tion for  new  trial  at  special  term,  on  a  case  made  by  the  defendant. 

It  is  not  necessary,  under  section  311  of  the  Code,  to  set  forth  in  the  bill  of  costs 
the  particular  items  of  witnesses'  fees,  and  of  postage.  It  is  sufficient  to  state 
them  severally  in  gross,  and  to  set  forth  in  the  affidavits  presented  and  filed 
on  taxation,  the  particular  items  of  each  expenditure. 

Schoharie  Circuit,  November,  1853.  This  was  an  action  for 
assault  and  battery,  in  which  the  plaintiff  recovered  damages 
at  the  Schoharie  circuit.  The  defendant  made  a  case,  and 
after  the  same  had  been  settled,  noticed  it  for  argument  at  the 
Delaware  circuit.  The  counsel  for  plaintiff  appeared  at  the 
Delaware  circuit,  but  with  the  objection  that  the  cause  ought 
to  be  argued  in  the  district  in  which  it  was  tried.  The  presi- 
ding judge,  without  sustaining  the  objection,  recommended  that 
the  cause  should  be  submitted  on  written  arguments,  to  Justice 
WRIGHT,  before  whom  it  was  tried,  and  the  counsel  on  both 
sides  entered  into  a  written  stipulation  accordingly.  In  the 
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stipulation  signed  by  the  defendant's  attorney  was  the  following 
clause  :  "  Ten  dollars  costs  of  defendant  in  noticing  said  cause, 
and  placing  the  same  on  the  calendar  at  the  present  Delaware 
circuit,  to  abide  the  final  event."  The  cause  was  submitted 
on  written  arguments,  to  Justice  WRIGHT,  who  denied  a  new 
trial,  and  judgment  was  entered  for  the  plaintiff. 

A  copy  of  the  bill  of  costs  was  duly  served,  with  notice  of 
the  adjustment.  On  the  adjustment  the  defendant  objected  to 
the  allowance  of  a  charge  of  $10,  for  attending  at  the  Delaware 
circuit,  and  $15  trial  fee,  on  motion  for  new  trial,  and  also 
objected  that  the  items  for  the  attendance  and  travel  of  each 
witness,  and  for  postages,  were  not  particularly  stated  in  the 
bill  of  costs.  Such  items  were  particularly  stated  in  the  affi- 
davit of  disbursements  before  the  clerk,  but  the  witnesses'  fees 
and  postages  were  severally  stated  in  gross  in  the  bill  of  costs. 
The  clerk  overruled  the  objections  and  allowed  the  charges, 
and  the  defendant  moved  for  a  re-adjustment. 

W.  WELLS,  for  Plaintiff. 
A.  BECKER,  for  Defendant. 

PARKER,  Justice. — I  think  the  charge  of  ten  dollars  for  the 
Delaware  special  term  was  properly  allowed.  That  charge  is 
allowable  "  when  the  cause  is  necessarily  on  the  calendar,  and 
is  not  reached  or  postponed."  The  defendant's  attorney  hav- 
ing noticed  the  cause,  and  put  it  on  the  calendar,  cannot  say 
it  was  not  " necessarily  "  there.  The  cause  was  "reached" 
and  was  not  "  postponed,"  in  the  sense  contemplated  by  the 
statute,  but  was  submitted  to  Justice  WRIGHT,  on  the  sug- 
gestion of  the  judge,  and  by  consent  of  the  parties.  The 
stipulation  provided  that  ten  dollars  costs  of  defendant  for 
noticing  the  cause  and  placing  it  on  the  calendar  of  the  Dela- 
ware circuit,  should  abide  the  event  of  the  suit,  and  it  is  at 
least  equally  fair  and  legal,  that  the  plaintiff,  who  was  com- 
pelled to  attend  there,  on  the  defendant's  notice,  should  be 
entitled  to  the  same  charge. 

The  clerk  was  also  right  in  allowing  the  charge  of  fifteen 
dollars  trial  fee,  for  arguing  the  cause  before  Justice  WRIGHT. 
VOL.  VIII.  57 
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It  was  so  decided,  and  I  think  correctly,  in  Ellsworth  agt. 
Gooding,  (8  How.  Pr.  R.  1 ;)  and  Van  Schaick  agt.  Winne, 
(id.  5.) 

The  remaining  question  is,  whether  it  was  necessary  to  state, 
in  the  bill  of  costs,  the  items  of  witnesses'  fees  and  of  postage, 
or  whether  it  was  sufficient  to  state  them  in  gross  in  the  bill, 
and  to  set  them  forth  particularly  in  the  affidavit  presented  on 
taxation.  The  counsel  for  defendant,  relying  on  the  former 
practice  in  Chancery,  cites  Rogers  agt.  Rogers,  (2  Paige  R. 
459,)  where,  in  the  syllabus  of  the  case  it  is  said,  that  each 
item  of  disbursements  must  be  particularly  specified  in  the  bill 
of  costs.  But  on  reference  to  the  opinion  of  the  Chancellor, 
at  page  468,  it  will  be  seen  that  the  decision  was,  that  "  every 
item  for  postage,  or  other  disbursements,  should  be  stated  par- 
ticularly in  the  bill  of  costs  or  in  the  affidavit;"  and  this  was 
required  in  accordance  with  2  R.  S.  653,  §  7,  which  provided, 
that  disbursements  should  not  be  allowed  without  an  affidavit 
specifying  the  items  thereof  particularly.  And  in  the  case 
cited  at  page  469,  the  propriety  of  obviating  the  objection, 
when  made  before  the  taxing  officer,  by  furnishing  on  the  spot, 
a  more  particular  affidavit,  is  recognized.  The  general  practice, 
however,  was  to  state  the  items  of  disbursements,  and  particu- 
larly of  postage,  in  the  bill  of  costs,  because  it  was  more  con- 
venient to  do  so. 

But  the  present  practice  is  controlled  entirely  by  the  Code, 
(section  311,)  which  provides  that  "  the  disbursements  shall  be 
stated  in  detail,  and  verified  by  affidavit  which  shall  be  filed." 
This  requirement  is  satisfied  by  inserting  the  items  in  detail  in 
the  affidavit.  The  Code  does  not  require  that  the  items  should 
be  inserted  in  the  bill  of  costs.  Its  object  is  fully  attained 
by  placing  on  file  the  affidavit  in  which  the  items  of  disburse- 
ments are  set  forth. 

There  was  mrerror,  therefore,  in  the  adjustment  by  the  clerk, 
and  the  motion  must  be  denied,  without  costs. 
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The  plaintiff  can  not  treat  an  amended  answer  as  a  nullity,  and  take  an  inques1 

at  the  circuit  against  the  defendant. 
The  right  to  amend  is  absolute,  subject  only  to  the  power  of  the  court  to  strike 

out  for  cause  shown.     The  court  must  pass  upon  the  question  of  intent  as 

well  as  of  the  effect  of  an  amendment,  and  be  satisfied  that  it  was  made  for 

the  purpose  of  delay,  &c.,  before  it  can  be  stricken  out. 

Oswego  Special  Term,  November,  1852.  Motion  to  set  aside 
an  inquest  taken  against  the  defendants  for  irregularity.  On 
the  20th  of  September,  1852,  the  complaint  was  served,  the 
place  of  trial  being  in  Onondaga  county.  October  llth,  an 
answer  was  served  by  mail,  by  the  defendants'  attorneys, 
residing  in  Oswego,  upon  the  plaintiff's  attorneys,  residing  in 
Syracuse.  The  answer  denied  all  the  allegations  of  the  com- 
plaint, and  set  up  new  matter  to  some  parts  of  the  complaint. 
The  plaintiff  did  not  reply,  but  noticed  the  action  for  trial. 
At  the  time  of  the  service  of  the  answer,  and  from  about  the 
time  of  the  service  of  the  complaint,  one  of  the  defendants, 
who  is  also  one  of  the  defendant's  attorneys,  was  absent  from 
the  State,  and  the  other  attorney  swears  that  the  original 
answer  was  drawn  according  to  the  best  information  he  had. 
On  the  return  of  the  defendant  an  amended  answer  was  deemed 
necessary,  and  on  the  25th  of  October,  was  served  by  mail. 
On  the  27th  of  October  it  was  received  back  by  the  defendants' 
attorneys,  by  mail,  without  explanation,  and  on  the  28th  of 
October  an  inquest  was  taken  in .  the  action,  and  a  verdict 
rendered  for  the  plaintiff  for  $1050.  The  defendant,  upon 
whose  suggestion  the  amended  answer  was  put  in,  and  who  is 
also  a  counsellor  of  this  court,  swears  that  the  amended  answer 
was  put  in  in  good  faith,  and  in  the  belief,  by  him,  that  the 
same  was  necessary  to  enable  the  defendants  to  present  and 
avail  themselves  of  their  defence  in  the  action,  and  not  for  the 
purpose  of  delav. 
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TALCOTT  &  CHURCHILL,  for  Motion. 
MR.  COATS,  Contra. 

W.  F.  ALLEN,  Justice. — The  practice  regulating  amend- 
ments of  pleadings  has  undergone  changes  from  time  to 
time.  Courts  have  at  all  times  favored  amendments  to  the 
utmost  extent  that  was  supposed  consistent  with  a  due  regard 
to  the  rights  of  suitors,  and  the  proper  despatch  of  business, 
and  hence  we  find  that  the  right  to  amend  has  only  been 
restricted  within  those  limits  which  would  effectually  prevent 
an  abuse  of  the  privilege.  By  the  rules  of  this  court,  in  force 
at  the  time  of  the  adoption  of  the  Code,  the  respective  parties 
had  the  right  to  amend  their  pleadings  of  course  once ;  but  to 
prevent  an  abuse  of  this  right  for  the  purpose  of  delay,  it  was 
provided  that  the  defendant  should  not  amend  his  plea  unless 
his  attorney  should  make  and  serve  an  affidavit  that  he  verily 
believed  the  plea  true  in  point  of  fact,  and  that  it  was  pleaded 
in  the  belief  that  it  contained  a  good  answer  to  the  action,  both 
in  form  and  substance.  (Rule  23  of  1845,  and  22  of  1847.) 
The  Code  of  1848  imposed  no  restriction  upon  the  right  of 
either  party  to  amend  their  pleadings  without  costs  and  without 
prejudice.  (§  148.)  This  provision  was  amended  in  1849,  by 
providing  that  pleadings  might  thus  be  amended  once,  while 
the  original  Code  imposed  no  restriction  or  limitation  of  that 
character.  (Code  of  1849,  §  172.)  It  was  found  that  under 
the  provisions  of  the  Code  as  amended,  the  right  to  amend  was 
liable  to  abuse,  as  parties  might,  and  not  unfrequently  did,  put 
in  an  answer  with  a  view  to  a  subsequent  amendment  within 
the  time  allowed  by  law,  which  would  postpone  the  trial  of  the 
action  to  the  prejudice  of  the  plaintiff.  The  legislature  did  not 
see  fit  to  guard  against  this  abuse  by  requiring  an  affidavit  of 
good  faith,  as  required  by  the  former  rules.  To  remedy,  to 
some  extent,  this  difficulty,  the  section  was  again  amended  in 
1851,  and  it  is  now  provided  that  a  pleading  may  be  once 
amended  within  the  time  prescribed  in  the  act,  unless  "  it  be 
made  to  appear  to  the  court  that  it  was  done  for  the  purpose 
of  delay,  and  the  plaintiff  or  defendant  will  thereby  lose  the 
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benefit  of  a  circuit  or  terra  for  which  the  cause  is  or  may  be 
noticed,  and  if  it  appear  to  the  court  that  such  amendment  was 
made  for  such  purpose,  the  same  may  be  stricken  out,  and  such 
terms  imposed  as  to  the  court  may  seem  just."  (Code  0/1851, 
§  172.)  There  is  nothing  in  this  section  authorizing  the  party 
upon  whom  the  amended  pleading  is  served  to  disregard  it  if 
served  within  the  proper  time.  Strout  agt.  Curran,  (7  How. 
Pr.  R.  36.)  The  right  to  amend  is  absolute,  subject  only  to 
the  power  of  the  court  to  strike  out  for  cause  shown.  If  the 
amendment  is  made  in  good  faith,  and  not  for  the  purpose  of 
delay,  it  cannot  be  stricken  out,  although  the  effect  may  be  to 
deprive  the  opposite  party  of  the  benefit  of  a  circuit  or  term. 
The  court  must  pass  upon  the  question  of  intent  as  well  as  of 
the  effect,  and  be  satisfied  that  it  was  made  for  the  purpose  of 
delay,  and  that  such  will  be  the  effect  of  it,  before  it  can  be 
stricken  out.  The  statute  does  not  authorize  the  party  to 
decide  in  the  first  instance  and  disregard  it  at  his  peril,  leaving 
the  rights  of  the  parties  to  be  subsequently  settled  upon  mo- 
tion, but  provides  for  a  decision  upon  the  good  faith  and  pro- 
priety of  the  amended  pleading  before  any  other  proceedings 
are  had  in  the  action  which  may"  affect  the  rights  of  the  parties. 
The  rights  of  the  parties  may  be  effectually  protected,  and 
all  delay  prevented  under  this  provision.  If  the  amended 
pleading  shall  be  served  during  a  circuit  the  court  can,  upon  a 
proper  case  being  made,  require  the  party  amending  to  show 
cause  at  a  short  day,  why  the  amended  pleading  should  not 
be  stricken  out.  (Code,  §  402.)  Or  if  for  any  reason  this 
cannot  be  done  upon  the  adjournment  of  the  circuit,  application 
may  be  made  at  a  special  term,  and  if  the  case  is  brought 
within  the  provision  authorizing  the  court  to  strike  out,  it  can 
be  done,  and  such  terms  imposed  upon  the  party  thus  attempt- 
ing to  avail  himself  of  the  statute  of  amendments  in  bad  faith, 
as  will  prevent  injury  to  the  adverse  party.  The  plaintiff  was, 
in  my  judgment,  clearly  irregular,  and  it  is  unnecessary, 
therefore,  to  examine  several  other  matters  which  were  urged 
upon  the  argument  of  the  motion.  I  will  barely  add  that  some 
parts  of  the  amended  answer  are  doubtless  material  if  they  can 


) 


454  NEW-YORK  PRACTICE  REPORTS. 

Parsons  and  Wales  agt.  Nash  &  Nash,  Execut's,  &c.,  of  Hinckle,  and  others. 

be  supported  by  evidence.  The  good  faith  of  the  amendment 
is  sworn  to,  and  that  it  was  not  made  for  the  purpose  of  delay, 
and  there  is  nothing  in  the  case  to  cast  suspicion  upon  this 
part  of  the  affidavit. 

The  motion  must  be  granted  with  $10  costs,  with  leave  to 
the  plaintiff  to  reply  within  twenty  days  after  a  return  of  the 
amended  answer  to  his  attorney. 


SUPREME  COURT. 

^ 

PARSONS  AND  WALES  agt.  NASH  &  NASH,  Executors,  &c.  of 

HINCKLE,  AND  OTHERS. 

-^:r  ii  ;   .j,rj;»  A  t>  *U  •'  -.1-   :  ';;•:'.•  .'  H  "   t'.'L  byJffl 

In  an  action,  proper  for  a  set  off  or  counter-claim,  against  several  defendants, 
severally  liable  or  jointly  and  severally  liable,  any  one  of  them  may  avail 
himself  of  his  set  off;  or  any  number  of  the  defendants  to  whom  the  set  off  is 
jointly  due  may  avail  themselves  of  such  set  off.     (Code,  §  150,  136  and  274.) 
,.  Therefore  held,  in  an  action  upon  a  joint  and  several  promissory  note,  against 

several  defendants,  one  of  them  might  set  off  a  judgment  recovered  upon  con- 


tract, in  his  favor,  against  the  plaintiffs. 


Erie  Special  Term,  August,  1853.  Motion  for  a  new  trial 
upon  exceptions.  The  action  was  upon  a  joint  and  several 
promissory  note,  made  by  William  Hinckle,  Whitman  Nash, 
and  Lewis  S.  Payne.  The  two  latter  were  sureties  of  Hinckle. 
The  making  of  the  note  was  admitted.  The  defence  was  a 
set  off  of  a  judgment  recovered  upon  contract,  by  Hinckle, 
against  the  plaintiffs,  for  an  amount  equal  or  larger  than  the 
amount  of  the  note.  The  court,  at  the  trial,  held  that  the 
judgment  was  a  proper  set  off  or  counter  claim,  and  directed 
the  jury  to  find  a  verdict  for  the  defendants,  and  the  plaintiffs 
excepted. 

ELI  COOK,  for  Plaintiff's. 

W.  W.  THAYER,  for  Defendants. 

MARVIN,  Justice.  —  It  is  clear  that  prior  to  the  Code  the 
decision  at  the  circuit  would  have  been  erroneous.  There  are 
several  defendants,  and  the  demand  set  off  was  not  due  to  all 
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of  them  jointly.  (2  R.  S.  354,  §  18,  subdv.  6.)  It  is  not 
the  case  of  maker  and  endorser  of  a  note,  but  the  makers  of  a 
note  promising  jointly  and  severally,  to  pay  a  sum  of  money. 
Has  the  Code,  as  it  now  is,  changed  the  law  in  this  respect  ?  I 
think  it  has.  It  is  not  necessary  now  to  say  whether  a  party 
liable  upon  a  joint  and  several  contract,  and  sued  with  his  co- 
obligors,  could,  prior  to  the  amendment  of  1852,  have  set  off  a 
demand,  proper  in  other  respects,  against  the  plaintiffs.  (See 
Code,  §  274.)  The  People  agt.  Cram  and  White,  (8  How.  Pr. 
R.  151;  Code  §  149  0/1851,  §  136,  subdivns.  2  and  3.) 

By  the  amendments  of  1852,  to  section  149,  the  answer 
must  contain :  2d.  A  statement  of  any  new  matter  constituting 
a  defence  or  counter  claim,  &c.  Counter  claim  is  here  substi- 
tuted for  "  set  off,"  in  the  Code  of  1851.  A  great  change  was 
also  made  in  section  150.  Prior  to  the  revision  of  1852  it 
authorized  the  defendant  to  set  forth  as  many  defences  as  he 
had,  and  required  that  they  should  be  separately  stated,  and 
that  they  should  refer  to  the  causes  of  action  they  were  intended 
to  answer.  Now  it  defines  what  the  counter  claim,  mentioned 
in  section  149,  is.  The  counter  claim  must  be  one  existing  in 
favor  of  a  defendant,  and  against  a  plaintiff  between  whom  a 
several  judgment  might  be  had  in  the  action.  In  the  present 
case  the  defendants  undertook  and  promised  jointly  and  seve- 
rally, and  a  several  judgment  might  have  been  had  in  the 
action  against  the  executors  of  William  Hinckle  ;  if  the  decision 
made  in  the  People  agt.  Cram  and  White,  (8  How.  Pr.  R. 
151,)  is  a  correct  exposition  of  sections  274  and  136. 

The  language  of  section  150  as  it  now  is,  confirms  me  in 
the  views  taken  in  the  People  agt.  Cram  and  White.  The 
counter  claim  is  to  be  a  claim  existing  in  favor  of  a  defendant 
and  against  a  plaintiff,  between  whom  a  several  judgment 
might  be  had  in  the  action.  This  clearly  indicates  that  there 
may  be  cases  where  the  set  off  or  counter  claim  may  not  be 
due  to,  or  in  favor  of  all  the  defendants,  and  to  ascertain 
between  whom  a  several  judgment  may  be  had  in  the  action, 
we  must  look  to  other  provisions  in  the  Code,  particularly  sec- 
tions 136  and  274.  In  my  opinion,  in  an  action  proper  for  a 
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set  off  or  counter  claim,  against  several  defendants,  severally 
liable,  or  jointly  and  severally  liable,  any  one  of  them  may 
avail  himself  of  his  set  off;  or  any  number  of  the  defendants  to 
whom  the  set  off  is  jointly  due,  may  avail  themselves  of  such 
set  off.  This  may  be  difficult  in  practice,  but  so  understanding 
the  system  of  the  Code,  it  is  my  duty  so  to  administer  it,  or,  in 
good  faith,  to  make  the  attempt,  as  the  cases  arise.  In  the 
present  case  it  has  been  noticed  that  Hinckle,  in  whose  favor 
the  counter  claim  was  shown  to  be  against  the  plaintiffs,  was 
the  principal  debtor  upon  the  note.  The  other  defendants 
were  his  sureties.  It  is  probable  that  under  these  circumstances 
in  equity,  he  would  have  been  allowed  to  set  off  his  demand, 
though  not  due  to  him  and  his  sureties ;  and  now  section  150 
further  provides  that  the  defendant  may  set  forth,  by  answer, 
as  many  defences  and  counter  claims  as  he  may  have,  whether 
they  be  such  as  have  been  heretofore  denominated  legal  or 
equitable  or  both. 

It  is  not  necessary  to  pursue  the  subject.     The  motion  for  a 
new  trial  must  be  denied. 


SUPREME  COURT. 
RIPPLE  agt.  GILBORN  AND  OTHERS. 

In  an  action  for  the  partition  or  sale  of  real  estate  held  in  common,  the  wife  of 
the  plaintiff  is  a  proper  and  necessary  party ;  and  she  must  be  joined  with  her 
husband  as  plaintiff  in  the  action.  (  This  agrees  with  the  reasoning  of  Jus- 
tice HARRIS  upon  this  point,  in  Brownson  and  Wife  agt.  Giffbrd,  ante 
page  389.) 

If  she  is  not  made  a  party,  the  objection  may  be  taken  by  answer,  where  the 
defect  does  not  appear  upon  the  face  of  the  complaint. 

It  seems  that  in  actions  for  partition,  where  the  defendant  omits  to  answer  the 
complaint,  the  plaintiff  must  exhibit  proof  of  his  title,  &c.,  as  required  by 
the  Revised  Statutes. 

Otsego  Special  Term,  November,  1853.  Motion  on  the  part 
of  the  plaintiff  for  an  order  striking  out  the  answer  of  Gilborn 
and  wife  as  sham  and  irrelevant,  and  for  judgment,  &c. 
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DE  WITT  C.  BATES,  for  Plaintiff. 
JAMES  E.  DEWEY,  for  Defendants. 

CRIPPEN,  Justice. — The  action  was  commenced  by  summons 
and  complaint  for  the  partition  of  a  farm  of  one  hundred  and 
fifty  acres,  situate  in  the  town  of  Cherry  Valley,  owned  by 
James  Ripple  and  Henry  Gilborn,  as  tenants  in  common,  in 
fee  simple.  Elizabeth  Gilborn  is  the  wife  of  Henry  Gilborn, 
and  David  H.  Little  is  an  encumbrancer  by  way  of  mortgage, 
to  the  amount  of  five  hundred  dollars,  given  by  the  defendant, 
Gilborn,  on  the  undivided  half  of  said  premises. 

The  defendants,  Gilborn  and  wife,  have  appeared  and  put  in 
an  answer  alleging  a  defect  of  parties — that  Martha  Ripple, 
the  wife  of  the  plaintiff  at  and  before  the  commencement  of 
the  action,  was  and  is  entitled  to  an  inchoate  right  of  dower  in 
an  undivided  half  of  the  premises  described  in  the  complaint, 
and  therefore  is  a  necessary  party  to  said  action.  The  com- 
plaint and  answer  are  both  duly  verified. 

On  the  part  of  the  plaintiff  it  is  insisted  that  his  wife  is  not 
a  necessary  party,  that  the  defendants'  answer,  therefore,  is  a 
mere  sham  and  frivolous,  and  that  the  plaintiff  is  entitled  to 
judgment  as  demanded  in  the  complaint. 

The  first  question  arising  in  the  case  is,  whether  the  defend- 
ants can  set  up  a  defect  of  parties  by  way  of  answer. 

If  the  defect  of  parties  appear  upon  the  face  of  the  complaint 
it  is  good  cause  of  demurrer,  and  must  be  taken  advantage 
of  in  that  way.  (Sec.  144,  sub.  4,  of  the  Code.}  The  defect  in 
this  case,  if  any  exist,  did  not  appear  upon  the  face  of  the 
complaint.  It  no  where  appears  in  the  complaint  tha.t  the 
plaintiff  had  a  wife.  The  complaint,  therefore,  was  perfect ;  in 
this  respect  no  demurrer  would  lie. 

It  is  provided  by  the  Code,  that  when  any  of  the  matters 
enumerated  as  causes  of  demurrer  in  section  144,  do  not  appear 
upon  the  face  of  the  complaint,  the  objection  may  be  taken  by 
answer. 

These  provisions  are  in  conformity  with  the  rule  which  pre- 
vailed in  the  Court  of  Chancery  before  the  Code.  It  was  a 
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well  established  principle  in  that  court,  that  where  there 
was  a  want  of  proper  parties,  but  the  same  did  'not  appear 
on  the  face  of  the  bill,  the  defendant  might  plead  the  matter 
necessary  to  show  it,  or  the  objection  might  be  taken  by  answer, 
setting  forth  the  names  of  the  necessary  parties  who  were 
wanting,  and  distinctly  taking  the  objection  in  a  plain  and 
clear  allegation.  (  Van  Santvoord,  89  ;)  Mitchell  agt.  Lenox  and 
Taylor,  (2  Paige,  280 ;  Edwards  on  Parties,  25,  and  the  authori- 
ties cited  by  Edwards.) 

The  next  question  in  the  case,  is  whether  the  plaintiff's  wife 
is  a  necessary  party  to  the  action.  The  statute  declares  that 
the  widow  shall  be  endowed  of  the  third  part  of  all  the  lands 
whereof  her  husband  was  seized  of  an  estate  of  inheritance  at 
any  time  during  the  marriage.  (Title  3,  of  chap.  1,  of  Part  3, 
of  the  JR.  S.  §  1.)  By  the  16th  section  of  the  same  act  it  is 
declared  that  no  act,  deed  or  conveyance,  executed  or  per- 
formed by  the  husband  without  the  assent  of  his  wife,  evidenced 
by  her  acknowledgment  thereof,  in  the  manner  required  by 
law,  to  pass  the  estate  of  married  women,  and  no  judgment  or 
decree  confessed  by  or  recovered  against  him,  and  no  laches, 
default,  covin  or  crime  of  the  husband  shall  prejudice  the  right 
of  the  wife  to  her  dower,  or  preclude  her  from  the  recovery 
thereof. 

The  wife,  in  equity,  has  an  inchoate  right  of  dower  resting 
upon  the  contingency  of  her  surviving  her  husband,  and  in 
cases  of  partition,  when  the  premises  cannot  be  divided,  and 
are  ordered  to  be  sold,  the  inchoate  right  of  the  wife  becomes 
vested  in  her,  so  that  she  is  at  once  entitled  to  her  equitable 
portion  of  the  avails  of  such  sale. 

It  will  be  seen  by  a  recurrence  to  the  statute  that  the  plain- 
tiff is  required  to  set  forth  in  his  complaint,  the  rights  and 
titles  of  all  persons  interested  in  the  premises,  so  far  as  the 
same  are  known  to  him,  including  the  interest  of  every  person, 
who,  by  any  contingency  may  become  entitled  to  any  beneficial 
interest  therein,  (Title  3,  sec.  5,  of  Chap.  5,  of  Part  3,  of  the 
Rev.  Stat.,  4th  ed.,  2  vol.,  page  577.)  The  next  section  enacts, 
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that  every  person  having  any  such  interest  may  be  made  a 
party  to  the  action. 

No  one  can  very  well  doubt  but  that  the  inchoate  right  of 
dower  of  a  married  woman  is  reached  by  the  language  used  in 
section  5,  above  quoted.  The  words  "  any  contingent  interest," 
used  in  that  section,  are  broad  enough,  and  no  doubt  were  in- 
tended to  cover  the  inchoate  right  of  dower  of  married  women. 

I  have  examined  the  case  in  7th  Paige,  of  Jackson  and  wife 
agt.  Edwards  and  others,  with  much  care.  The  Chancellor  in 
that  case  has  very  fully  discussed  the  question  as  to  the  rights 
of  the  wife  in  cases  of  partition,  and  I  am  unable  to  see,  accord- 
ing to  the  law  of  that  case,  how  the  plaintiff  can  go  on  with 
this  action  without  making  his  wife  a  party  plaintiff.  I  am 
satisfied  that  the  act  of  1840,  (chap.  177,)  in  no  manner  inter- 
feres with  the  question  of  parties  to  the  action.  It  only  pro- 
vides for  settling  the  rights  of  married  women,  by  adopting  the 
same  rule  suggested  by  the  chancellor,  in  the  case  above  cited, 
for  ascertaining  the  value  of  the  inchoate  right  of  dower  of 
married  women  in  the  premises,  in  cases  where  a  sale  is  ordered, 
and  of  securing  to  them  the  money,  by  investment,  &c.  This 
act  also  authorizes  a  married  woman  to  release  her  contingent 
inchoate  right  of  dower  to  her  husband.  I  have  no  doubt,  that 
the  provisions  made  by  this  statute,  were  induced  by  the  law, 
as  expounded  and  settled  by  the  Chancellor,  in  the  case  of 
Jackson  agt.  Edwards,  above  cited.  It  was  argued  in  January, 
1839,  and  no  doubt  decided  prior  to  the  passage  of  the  act  of 
April  28,  1840.  I  regard  it  as  a  legislative  approval  and  con- 
firmation of  the  law  as  expounded  by  the  Chancellor. 

If  the  plaintiff's  wife  is  not  brought  in  as  a  party  to  the 
action,  I  am  not  aware  of  any  course  of  practice  by  which  the 
court  is  to  be  informed  that  he  has  a  wife  who  is  entitled  to  an 
inchoate  right  of  dower  in  the  premises.  It  may  be  that  on  an 
application  in  behalf  of  the  wife,  at  any  time  before  the  money 
arising  from  a  sale  of  said  premises,  if  one  should  be  ordered, 
is  paid  over  by  the  purchaser,  her  interest  therein  might  be 
protected  by  an  order  of  the  court ;  probably  the  same  result 
might  be  attained  on  the  application  of  the  purchaser  to  the 
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court,,  in  order  to  protect  him  in  his  title.  Allow  that  such 
proceedings  might  be  had,  it  only  goes  to  show  more  emphati- 
cally the  necessity  and  propriety  of  bringing  in  the  plaintiff's 
wife  as  a  party  to  the  action,  in  order  that  the  premises  shall 
be  freed  by  the  decree  and  sale,  of  all  entanglement  with  the 
claim  of  the  plaintiff's  wife,  and  she  at  the  same  time  be  pro- 
perly secured  in  her  equitable  rights,  arising  from  a  sale  of  said 
premises. 

It  seems  to  me  that  the  most  simple  and  direct  practice,  as 
well  as  that  required  by  the  strict  rules  of  law,  is  to  make  all 
persons  parties,  who  have,  by  any  means  or  contingency,  an 
interest  in  the  premises. 

Barbour,  in  his  Chancery  Practice,  directs  that  whenever 
there  is  a  married  woman  having  merely  an  inchoate  right  of 
dower,  it  is  advisable  that  she  be  made  a  party  to  the  action, 
especially  if  a  sale  will  be  necessary.  (2  Harbour's  Pr.  288.) 

Whether  a  sale  will  be  ordered  or  not  is  a  question  that  can- 
not be  determined  at  the  commencement  of  the  action.  All 
necessary  parties  should  be  joined  at  the  time  the  suit  is  brought, 
and  if  omitted,  the  defendant  may  demur,  in  case  the  defect 
appears  upon  the  face  of  the  complaint,  and  if  not,  may  appear 
and  object  by  plea  or  answer.  Baker  agt.  Devereaux,  (8  Paige-, 
513,)  and  also  the  cases  cited  to  the  first  point.  The  plaintiff 
in  this  action  joined  the  defendant's  wife  as  a  party  thereto,  in 
order  that  her  right  of  dower  might  be  barred  by  the  proceed- 
ings therein  and  by  the  judgment  of  the  court ;  no  doubt  the 
same  necessity  exists  for  bringing  in  the  plaintiff's  wife  and 
making  her  a  party,  and  for  the  same  reasons. 

Whittaker,  in  his  Practice  says,  that  all  persons  directly  or 
indirectly  interested  in  the  corpus  of  the  estate  must  be  made 
parties,  including  the  wives  of  parties  living,  in  respect  to  their 
inchoate  right  of  dower.  (Whittaker 's  Pr.  60.)  This  authority 
seems  to  be  directly  in  point,  and  is  undoubtedly  correct*  If 
a  sale  of  the  premises  shall  be  ordered,  it  is  entirely  clear  that 
a  complete  determination  of  the  rights  of  the  parties  cannot  be 
had  without  the  plaintiff's  wife  being  brought  into  the  case  at 
some  period  of  its  prosecution.  This  was  not  denied  by  the 
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counsel  on  the  argument  of  the  motion,  for  he  admitted  that 
she  had  an  inchoate  contingent  right  of  dower  in  the  undivided 
half  of  the  premises.  Allowing  this  to  be  so,  should  there  any 
longer  be  a  doubt  that  she  is  a  necessary  party,  in  order  to 
determine  the  whole  controversy  in  the  action,  and  most  em- 
phatically so  if  a  sale  of  the  premises  shall  be  ordered. 

The  Code  directs  that  all  persons  having  an  interest  in  the 
subject  of  the  action  arid  in  obtaining  the  relief  demanded  may 
(should)  be  joined  as  plaintiffs.  (Sec.  117.)  The  subject  of 
this  action  is  the  premises  sought  to  be  partitioned,  and  no  one 
pretends  to  deny  but  that  the  plaintiff's  wife  possesses  an 
inchoate  right  of  dower  in  said  premises. 

When  a  complete  determination  of  the  controversy  cannot 
be  had  without  the  presence  of  other  parties,  the  court  must 
cause  them  to  be  brought  in.  (Code,  §  122.) 

It  is  laid  down  as  a  general  principle,  that  in  equity  suits 
every  person  who  is  at  all  interested  in  the  event  thereof,  or 
necessary  to  the  relief  demanded  must  be  made  a  party,  in 
order  to  enable  the  court  to  settle  the  rights  of  all,  and  make  a 
complete  and  definite  decree  upon  the  merits.  (2  Paige,  278  ; 
9  Johns.  R.  442.) 

In  this  case  the  plaintiff's  wife  has  not  such  an  interest  as  to 
entitle  her  to  maintain  an  action  of  partition,  or  to  recover  her 
inchoate  interest  in  the  premises,  but  still,  I  have  no  doubt,  she 
may  join  with  her  husband  as  a  party  plaintiff.  Their  interests 
in  the  subject  matter  of  the  action  are  not  in  conflict ;  also,  the 
action  in  the  name  of  both  is  regarded  as  the  suit  of  the  hus- 
band alone.  (3  Harbour's  Ch.  R.  397.)  The  case  of  Jackson 
agt.  Edwards,  (7  Paige,  387,)  is  also  an  authority  to  establish 
the  right  to  join  the  wife  with  the  husband  as  plaintiffs. 

In  any  view  which  I  have  been  able  to  take  of  this  case,  my 
conclusion  is,  that  the  motion  must  be  denied.  The  plaintiff 
may,  however,  enter  an  order  that  all  further  proceedings  in 
the  action  may  be  had  in  the  names  of  the  plaintiff  and  Martha 
his  wife,  as  plaintiffs ;  also  that  the  complaint  be  amended  so 
as  to  contain  an  allegation  showing  that  the  wife  of  said  Ripple 
is  entitled  to  an  inchoate  right  of  dower,  in  the  premises,  and 
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also  that  the  defendants  may  have  twenty  days  to  answer  said 
amended  complaint,  after  service  thereof,  and  a  copy  of  the 
order. 

The  motion  is  denied  as  above,  with  $10  costs,  to  the  de- 
fendants, Henry  Gilborn  and  wife,  to  be  taxed  and  allowed  to 
them  in  the  final  bill,  on  the  adjustment  of  the  costs  of  the 
action. 

I  am  inclined  to  believe  that  in  case  the  defendants  omit  to 
answer  the  complaint,  the  plaintiff  must  exhibit  proof  of  his 
title,  and  the  abstract  of  the  conveyances  as  required  under 
section  23  of  Title  3,  of  chap.  5,  of  part  3,  of  the  Revised  Sta- 
tutes, 2nd  vol.  4:th  ed.  580.  I  very  much  doubt  whether  any 
alteration  of  the  law  has  taken  place,  authorizing  the  require- 
ments of  the  Revised  Statutes  in  this  respect  to  be  dispensed 
with. 

The  act  of  1837,  I  am  quite  confident,  does  not  confer 
authority  upon  the  court  to  render  judgment,  declaring  the 
rights,  titles  and  interests  of  the  parties  to  the  action,  without 
first  ascertaining  the  facts  in  relation  thereto,  as  directed  by  the 
Revised  Statutes.  Section  448  of  the  Code  provides  that  the 
Revised  Statutes  relating  to  the  partition  of  lands,  &c.,  shall 
apply  to  actions  for  such  partition  brought  under  the  Code,  so 
far  as  the  same  can  be  so  applied  to  the  substance  and  subject 
matter  of  the  action  without  regard  to  its  form. 

It  is  not  necessary  to  decide  or  pass  upon  this  branch  of  the 
plaintiff's  motion,  having  already  disposed  of  it  upon  other 
grounds,  but  the  foregoing  suggestions  are  made  with  a  view 
of  indicating  the  course  of  practice  required  in  actions  under 
the  Code,  for  the  partition  of  lands. 

Motion  denied  with  costs. 
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of  appearance  or  retainer  may  be  served  after  default,  if  before  judg- 
ment entered,  in  all  cases  where  an  assessment  of  damages  is  necessary. 
(See  12  Wend.  235,  and  5  How.  Pr.  R.  358,  adverse.) 
Therefore,  an  order  that  plaintiff  file  security  for  costs,  and  for  a  stay,  &c., 
'i         obtained  by  defendant  after  his  default  entered,  and  before  judgment  perfected, 
held  good. 

>  V 

New  York  Special  Term,  December,  1853.     Motion  by  plain- 
f*\tiffto  set  aside  an  order  for  security  for  costs. 

«;  S.  JONES,  for  Motion. 

H.  BREWSTER,  Contra. 

MITCHELL,  Justice. — It  is  said,  in  White  agt.  Featherston- 
haugh,  (5  How.  Pr.  R.  358,)  that  under  the  former  practice  it 
was  well  settled,  that  when  notice  of  retainer  was  not  served 
until  after  default,  it  might  be  disregarded,  and  Lynds  agt. 
West,  (12  Wend.  235,)  is  quoted  to  that  effect.  This  is  con- 
trary to  what  is  believed  to  have  been  the  practice  here.  The 
defendant  might  have  no  defence  to  the  whole  cause  of  action, 
and  then,  under  the  old  system,  he  could  not  plead,  but  must 
allow  his  default  to  be  taken ;  in  doing  so  he  would  be  waiving 
no  right,  and  would  be  confessing  no  more  than  was  true,  that 
he  had  not  a  full  defence,  and  yet  he  might  have  a  defence  to 
the  whole  demand  of  the  plaintiff  except  six  cents.  His  con- 
fession (by  not  pleading)  that  he  had  not  a  full  defence  could 
not  on  any  principle  of  justice  cut  him  off  from  showing  that 
he  had  a  partial  defence,  and  if  he  appeared  and  gave  notice 
of  his  intention  to  make  his  partial  defence,  when  the  default 
was  entered,  he  gave  it  as  soon  as  there  wTas  any  need  of  it, 
and  he  should  lose  no  right.  The  former  statute  (2  R.'S.  357, 
§  4,  [3])  was,  that  if  the  defendants  shall  have  appeared  in  the 
cause,  by  attorney,  or  shall  have  given  notice  of  his  intention 
to  appear  and  defend  the  action,  the  like  notice  of  assessment 
of  damages  by  the  clerk,  shall  be  given  as  herein  required, 
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of  the  trial  of  a  cause ;  but  in  all  other  cases  no  notice  shall  be 
necessary,  and  the  clerk  shall  proceed  therein  on  the  entry  of 
the  rule  requiring  such  assessment.  The  form  of  expression 
"shall  have  appeared,  or  shall  have  given  notice,"  imply  an 
appearance  or  notice  before  something  referred  to  or  mentioned 
in  the  section.  The  only  thing  so  referred  to  is  the  actual 
assessment  by  the  clerk,  or  the  entry  of  the  rule  requiring  such 
assessment.  The  decision  in  12  Wend,  if  it  is  contrary  to  this 
statute  should  not  control,  nor  should  the  decision  in  5  How., 
founded  on  it.  It  may  be  that  there  are  cases  where  no  assess- 
ment is  necessary,  as  where  the  complaint  is  for  a  certain  spe- 
cified sum  of  money  arising  on  contract,  and  is  sworn  to. 
(Section  246,  202.)  But  if  the  complaint  is  not  sworn  to,  then 
the  amount  of  the  judgment  must  be  assessed  or  otherwise 
determined.  The  language  of  the  Code  also  shows  that  notice 
must  be  given  whenever  an  assessment  is  necessary.  It  is 
substantially,  judgment  may  be  had  if  the  defendant  fail  to 
answer  the  complaint,  in  various  cases,  first :  in  an  action  on 
contract  for  recovery  of  money  only,  on  the  plaintiff  filing 
proof  of  service  of  summons,  &c.,  and  that  no  answer  has  been 
received  where  the  complaint  has  been  sworn  to ;  but  if  the 
complaint  is  not  sworn  to  and  the  action  is  on  an  instrument 
for  the  payment  of  money  only,  then  the  clerk  shall  assess  the 
damages  on  the  production  of  the  instrument ;  and  in  other 
cases  the  clerk  is,  by  proofs  or  examination  of  the  plaintiff,  to 
ascertain  the  amount  and  enter  judgment.  Then  follow  these 
words :  "  In  case  the  defendant  give  notice  of  appearance  in 
the  action  he  shall  be  entitled  to  five  days'  notice  of  the  time 
and  place  of  such  assessment."  The  notice  must  be  given 
before  some  time  referred  to,  and  the  only  time  that  can  be 
implied  is  before  the  assessment  takes  place.  If  a  different 
rule  were  to  prevail,  then  if  a  defendant  did  no\  appear  before 
his  time  for  answering  expired,  in  an  action  for  assault  and 
battery,  or  libel  or  slander,  the  plaintiff  could  have  his  damages 
assessed  by  a  sheriff's  jury,  without  any  notice  to  the  defend- 
ant, or  any  right  to  the  defendant  to  appear  before  the  sheriff's 
jury,  although  he  gave  notice  of  his  appearance  immediately 
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after  his  time  to  answer  had  expired.  Letting  that  time  expire 
waives  the  right  to  answer,  but  it  waives  no  rights  that  are  inci- 
dent to  the  very  confession  thus  made ;  the  default  .(as  it  is 
called,)  simply  admits  that  the  plaintiff  is  entitled  to  recover 
something,  but  in  the  cases  referred  to  admits  no  more. 

In  this  case  after  the  time  to  answer  had  expired,  an  order 
was  taken  out  that  the  plaintiff,  who  is  a  non-resident,  file 
security  for  costs.  The  plaintiff  says  that  the  defendant  can 
not  now  obtain  costs  as  he  is  in  default,  and  therefore  it  is  too 
late  for  him  to  apply  for  security  for  costs.  The  correct  answer 
was  given  to  this, — that  until  judgment  it  is  uncertain  who  will 
be  entitled  to  costs,  if  the  plaintiff  recover  judgment,  but  for 
less  than  $50,  he  must  pay  costs,  (Code,  §§  304,  259,  subd.  4, 
and  §§  305,  260,)  and  the  statute  allows  the  defendant  to  require 
the  plaintiff  to  file  security  for  the  payment  of  costs  that  may 
be  incurred  by  the  defendant  when  a  suit  is  commenced,  for  a 
plaintiff  not  residing  within  the  jurisdiction  of  the  court.  The 
action  is  pending  until  judgment  is  entered,  if  not  longer.  The 
order  for  security,  and  for  stay  of  plaintiff's  proceedings  must 
therefore  stand,  and  the  motion  to  vacate  it  is  denied. 

If  the  plaintiff  is  willing  that  the  motion  of  defendant  for 
leave  to  put  in  an  answer  be  considered,  as  now  before  the 
court,  it  is  granted,  on  condition  that  the  plaintiff  be  at  liberty 
to  enter  judgment  to  stand  as  security,  and  that  the  defendant 
consent  to  a  reference  and  to  short  notice  of  trial  before  the 
referee,  and  waive  the  security  for  costs. 
VOL.  VIII.  59 


,1 
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An  amended  complaint  can  not  be  disregarded  and  treated  as  a  nullity,  and 
the  defendant  take  an  order  dismissing  the  complaint  when  the  cause  is  called 
upon  the  Calendar. 

Where  it  is  supposed  that  an  amendment  has  been  made  in  bad  faith,  and  for 
the  purpose  of  delay,  the  proper  practice  is  to  apply  to  the  court  for  relief. 
(See  Griffin  agt.  Cohen,  ante, page  451.) 

It  seems,  that  a  case  might  arise  where  the  amended  pleading  would  be  so  pal- 
pably frivolous,  and  so  obviously  a  fraud  upon  the  law  authorizing  amendments 
of  course,  that  it  might  be  treated  as  a  nullity  and  disregarded. 

¥ 

W  At  Chambers,  December,  1853.     The  plaintiff  moves  to  set 

aside  an  order  taken  against  him  at  the  last  June  circuit  in 
Oswego  county,  dismissing  the  complaint.  The  action  was  for 
an  alleged  assault  and  battery,  and  was  put  at  issue  by  the 
service  of  an  answer  and  noticed  for  trial  at  the  Oswego  circuit, 
by  the  defendant.  After  the  commencement  of  the  circuit, 
and  writhin  twenty  days  after  the  service  of  the  answer,  the 
plaintiff  amended  his  complaint  and  served  a  copy  thereof,  per- 
sonally, on  the  defendant's  attorney,  who  received  it  without 
objection  and  retained  it,  and  gave  no  notice  or  intimation  to 
the  plaintiff's  attorney  that  he  intended  to  disregard  it.  Four 
days  thereafter,  the  cause  was  reached  upon  the  Calendar,  and 
in  the  absence  of  the  plaintiff's  attorney  the  complaint  was 
dismissed  on  motion  of  the  defendant.  The  defendant,  who  is 
an  attorney  of  the  court,  but  not  practicing  as  such,  and  who 
defended  by  attorney,  informed  the  plaintiff's  attorney  that  it 
was  in  contemplation  to  treat  the  amended  complaint  as  a 
nullity. 

J.  C.  CHURCHILL,  for  Plaintiff. 

O.  &  W.  G.  ROBINSON,  for  Defendant. 

W.  F.  ALLEN,  Justice. — I  will  not  say  that  a  case  may  not 
arise  in  which  an  amendment  to  a  pleading  may  be  so  palpably 
frivolous,  and  so  obviously  a  fraud  upon  the  law  authorizing 
amendments  of  course,  that  it  may  be  treated  as  a  nullity,  and 
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disregarded  by  the  party  upon  whom  it  is  served.  The  fraud 
must,  in  my  judgment,  be  very  obvious,  to  justify  this  course. 
The  fact  that  it  is  frivolous  will  not  of  itself  authorize  it, 
although  that  may  leave  ground  for  adjudging  it  a  fraud  upon 
the  privilege  of  amendment.  Coster  agt.  Waring,  (19  W.  R. 
97 ;)  Anonymous,  (4  Hill,  56 ;)  Hawley  agt.  Hanchett,  (1  Cow. 
152 ;)  Hartness  agt.  Bennett,  (3  Hmo.  289.)  I  think  the  true 
practice  in  case  a  party  supposes  that  an  amendment  has  been 
made  in  bad  faith,  and  for  the  purpose  of  delay,  is  to  apply  to 
the  court  for  relief.  The  law  has  provided  a  remedy,  and 
parties  should  seek  relief  in  the  manner  pointed  out,  unless 
that  is  clearly  inadequate.  (Code,  §  172.)  In  Griffin  agt. 
Cohen,  (ante  page  451,)  I  held  that  a  plaintiff  could  not  treat  an 
amended  answer  as  a  nullity,  and  take  an  inquest  against  the 
defendant,  and  I  see  no  reason  to  doubt  that  that  decision  is  in 
accordance  with  the  spirit  of  the  Code.  See  Strout  agt.  Curran, 
(7  How.  36.)  Allen  agt.  Compton,  (8  How.  251,)  is  not  neces- 
sarily inconsistent  with  this  practice.  The  motion  was  to  set 
aside  the  amended  pleading,  and  the  learned  judge,  under  the 
circumstances  of  that  case,  granted  the  motion,  and  allowed 
the  verdict  taken  to  stand.  The  party  charged  with  bad  faith 
had  an  opportunity  to  repel  the  charge  and  explain  the  suspi- 
cious circumstances. 

There  is  another  difficulty  in  this  case.  The  defendant's 
attorney  should  have  returned  the  amended  complaint  to  the 
plaintiff's  attorney,  or  notified  him  that  he  designed  to  disregard 
it  if  he  intended  to  treat  it  as  unauthorized.  City  of  Buffalo 
agt.  Scranton,  (20  W.  R.  676 ;)  Wirts  agt.  Norton,  (25  id.  699 ;) 
Platner  agt.  Johnson,  (3  Hill,  676.)  The  defendant  'laving 
appeared  by  attorney,  the  plaintiff's  attorney  was  not  t  lied 
upon  to  regard  his  declarations  of  an  intention  to  disregard  the 
plea,  or  to  negotiate  with  him  concerning  the  proceedings  in 
the  cause.  The  attorney,  by  receiving  and  retaining  the  amend- 
ed complaint  without  objection,  waived  any  objection  that  might 
have  been  taken  to  it. 

The  motion  must  be  granted  with  costs,  with  leave  to  de- 
fendant to  answer  within  twenty  days. 
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SUPREME    COURT. 
MURPHY  AND  OTHERS  agt.  BELL  AND  OTHERS. 

An  assignment  for  the  benefit  of  creditors,  which  directs  that  the  assignees  are 
to  convert  the  assigned  estate  into  money  "within  such  convenient  time  as 
to  them  shall  seem  meet,  and  as  shall  be  most  conducive  to  the  interests  of 
all  parties  concerned,"  is  bad,  because  it  undoubtedly  authorizes  a  sale  on 
credit. 

Monroe  Special  Term,  January,  1853.  This  action  was 
brought  by  the  plaintiffs  who  were  judgment  creditors  of  the 
defendant,  Bell,  in  order  to  reach  certain  property  in  the  hands 
of  the  defendants,  Gilmore  and  Ward,  who  were  the  assignees 
of  the  defendant,  Bell.  The  defendants,  in  their  answer,  set 
forth  the  assignment  as  their  authority  for  receiving  and  hold- 
ing the  property,  and  the  plaintiffs  demurred  to  the  answer. 

JOHN  PORTER,  for  Plaintiff's. 
P.  G.  CLARK,  for  Defendants. 

WELLES,  Justice. — The  assignment  in  this  case  cannot,  in 
my  judgment  be  upheld. 

After  transferring  all  the  property  of  the  defendant,  Bell, 
the  assignor,  upon  certain  specified  trusts,  it  provides  that  the 
defendants,  Gilmore  and  Ward,  the  assignees,  shall  forthwith 
take  possession,  "  and  within  such  convenient  time  as  to  them 
shall  seem  meet,  and  as  shall  be  most  conducive  to  the  interests 
of  all  parties  concerned,  by  public  or  private  sale,  for  the  best 
prices  that  can  be  obtained  for  the  same,  shall  convert  all  and 
every  of  the  said  lands,  tenements  and  hereditaments,  goods, 
chattels  and  merchandize,  debts  and  sums  of  money  due,  and 
to  become  due,  and  all  the  securities  taken  for  the  same,  into 
money,  r~'1  as  soon  as  possible  collect  the  debts,  sum  and  sums 
aforesaid ;  and  after  deducting  the  costs  and  charges  of  the 
trusts  before  mentioned,  and  of  drawing  and  executing  these 
presents,  shall  pay  and  apply  the  moneys  arising  therefrom,  in 
manner 'following,  that  is  to  say  :"  &c. 
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Here  is  a  discretion  conferred  upon  the  assignees,  inconsis- 
tent with  the  rights  of  creditors.  They  are  to  convert  the 
assigned  estate  into  money,  within  such  convenient  time  as  to 
them  shall  seem  meet,  and  as  shall  be  most  conducive  to  the  inter- 
ests of  all  parties  concerned. 

It  cannot  be  doubted,  I  think,  that  this  was  an  authority  to 
sell  on  credit.  If  it  should  seem  to  the  assignees  meet  and 
most  conducive  to  the  interests  of  all  parties  concerned,  (in- 
cluding that  of  the  assignor,)  to  sell  on  credit,  they  have  not 
only  the  power,  but  it  would  be  their  duty  to  do  so.  That  a  sale 
on  credit  was  contemplated,  is  further  evident  from  the  direc- 
tion to  convert  the  estate  assigned  "  and  all  securites  taken  for 
the  same,  into  money."  The  securities  referred  to  can  mean 
no  others  than  such  as  should  be  taken  by  the  assignees  upon 
the  sales  of  the  assigned  property.  If  they  were  to  be  sales 
for  money,  why  take  securities  1  This  is  a  power  which  the 
debtor  has  no  right  to  confer.  It  is  the  right  of  the  creditor  to 
have  his  debtor's  property  immediately  appropriated  to  the 
payment  of  his  debts,  without  having  the  question  of  time  left 
to  any  one  to  decide.  That  a  provision  authorizing  the  assig- 
nee to  sell  on  credit  in  such  a  case,  renders  the  assignment 
void,  is  now  too  well  settled  to  require  argument  or  authority 
to  prove. 

The  case  of  Woodburn  and  others  agt.  Mosher  and  others, 
(9  Barb.  S.  C.  R.  255,)  is  on  all  fours  with  the  present,  to 
show  this  assignment  void. 

The  assignment  under  consideration  also  authorizes  the 
assignees  to  compromise  and  agree  for  all  and  any  part  of  the 
debts  assigned,  as  they  may  deem  meet,  and  upon  such  com- 
position or  other  agreement  to  make  due  acquittance  and 
release,  &c.  This  provision,  I  think,  also  vitiates  the  assign- 
ment. The  effect  of  the  assignment,  assuming  its  validity,  is 
to  put  the  assignor's  effects  beyond  the  reach  of  his  creditors ; 
and  while  the  law  reluctantly  tolerates  it  in  any  case,  it  will 
not  uphold  the  transaction,  when  it  attempts  to  confer  an  au- 
thority or  discretion  upon  the  assignee,  more  extensive,  or 
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liable  to  greater  abuse  than  that  which  the  law  itself  possesses 
through  its  agents  and  ministers. 

The  assignment,  to  be  good,  must  devote  the  debtor's  estate 
unreservedly  and  unconditionally  to  the  payment  of  his  debts. 

The  plaintiff  is  entitled  to  judgment  on  the  demurrer. 


SUPREME   COURT. 
CLARK,  JR.,  agt.  HARWOOD  AND  OTHERS. 

A  complaint  in  equity,  under  the  Code,  must  not  contain  the  system  of  pretence 
and  charge  which  prevailed  in  the  former  Chancery  pleading. 

That  is,  under  the  former  system  of  Chancery  pleading,  the  plaintiff,  in  his  bill, 
undertook  to  anticipate  the  matters  which  might  be  brought  forward  in  the 
answer,  by  way  of  defence.  These  he  set  forth  as  pretences  on  the  part  of 
the  defendant,  and  as  a  kind  of  replication  in  advance,  and  to  meet  and  avoid 
such  matters,  if  they  should  be  set  up,  he  proceeded  to  allege,  in  the  form  of 
charges,  certain  other  matters.  This  can  not  now  be  done.  Such  matter  is 
redundant.  Facts  are  required  and  nothing  else. 

Where  matter  in  a  complaint,  though  clearly  redundant,  is  not  prolix,  and  does 
not  tend  seriously  to  prejudice  the  defendant  or  encumber  the  record,  it  will 
not  be  stricken  out. 

Niagara  Special  Term,  June,  1853.  Motion  to  strike  out 
part  of  the  complaint  as  redundant  or  irrelevant.  The  plaintiff 
is  the  assignee  of  a  mortgage  executed  by  the  defendant,  Har- 
vey M.  Harwood,  to  the  firm  of  Clark  and  Coleman.  The 
mortgagees  accepted  the  draft  of  the  mortgagor,  for  his  accom- 
modation, to  the  amount  of  $1700,  and  the  mortgage  was  exe- 
cuted for  their  indemnity.  The  matters  which  were  the  subject 
of  the  motion  sufficiently  appear  in  the  opinion  of  the  court. 

G.  W.  BOWEN,  for  Plaintiff'. 

F.  J.  FITHIAN,  for  Defendant,  Ezra  Harwood. 

HARRIS,  Justice. — The  plaintiff,  after  setting  forth  the  exe- 
cution of  the  mortgage,  and  the  object  for  which  it  was  execu- 
ted, and  stating  that  the  mortgagor  had  not  put  the  mortgagees 
in  funds  for  their  acceptance,  or  in  any  way  reimbursed  them 
for  the  amount  paid  by  them  on  his  account,  proceeds  to  say, 
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<(  that  by  reason  of  the  premises  the  said  Harvey  M.  Harwood 
was,  at  the  time  of  the  assignment  of  the  mortgage  to  the 
plaintiff,  indebted  to  Clark  and  Coleman  in  the  said  amount  of 
$1700,  with  interest,  &c.,  and  that  he  is  now  indebted  to  the 
plaintiff  in  the  said  amount  with  interest." 

That  part  of  the  complaint  embraced  in  this  extract  is,  un- 
doubtedly, redundant.  The  plaintiff  is  to  confine  himself  to  a 
statement  of  the  facts  which  constitute  a  cause  of  action.  But 
here,  having  stated  such  facts,  he  proceeds  to  state  the  conclu- 
sions which  he  derives,  and  wrould  have  the  court  derive,  from 
those  facts ;  that  is,  that,  at  the  time  of  the  commencement  of 
the  action,  the  mortgagor  was  indebted  to  the  plaintiff,  as  the 
assignee  of  the  mortgagees,  to  the  amount  of  the  draft  which 
they  had  accepted  and  paid  for  him,  with  the  interest  thereon. 
This  is,  in  fact,  a  part  of  the  judgment  which  the  plaintiff, 
upon  the  trial,  will  ask  the  court  to  pronounce  upon  the  facts 
of  the  case.  It  constitutes  no  part  of  such  facts.  The  com- 
plaint, as  a  pleading,  was  complete  without  it.  It  was  there- 
fore redundant. 

And  yet,  if  this  were  the  only  matter  embraced  in  the  motion, 
I  should  not  feel  inclined  to  entertain  an  application  to  strike 
it  out.  Though  redundant  it  is  not  prolix,  and  does  not  tend 
seriously  to  prejudice  the  defendants  or  encumber  the  record. 
In  truth,  it  is  quite  unimportant  whether  it  remain  in  the  com- 
plaint or  not. 

But  there  is  another  part  of  the  complaint  which  is  clearly 
liable  to  the  objection  taken,  by  the  defendant.  After  stating 
the  facts  and  the  conclusions  of  law,  already  noticed,  the  plain- 
tiff proceeds  to  say  that  "  the  said  Harvey  M.  Harwood  has 
sometimes  pretended  that  he  furnished  to  said  Clark  and  Cole- 
man, the  means  to  pay  said  draft,  or  repaid  them  therefor,  but 
that  such  allegation  is  untrue ;  and  that  any  and  all  moneys 
that  were  received  by  them  from  the  said  Harvey  M.  Harwood, 
to  be  applied  in  any  way  towards  such  draft,  were  the  proceeds 
of  the  discount  of  a  new  draft  or  drafts  upon  said  Clark  and 
Coleman,  accepted  by  them  for  the  express  purpose  of  being 
discounted  to  raise  funds  for  them  to  take  up  said  original  draft, 
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and  not  upon  the  personal  credit  of  said  Harvey  M.  Harwood, 
or  by  way  of  advance  to  him,  nor  as  upon  a  new  transaction ; 
that  all  said  drafts  were  met  and  paid  by  said  Clark  and  Cole- 
man,  with  their  own  funds,  and  have  never  been  reimbursed  to 
them  in  any  way,  and  that  it  was  the  understanding  and  agree- 
ment between  said  Harvey  M.  Harwood  and  said  Clark  and 
Coleman,  that  their  claim  for  the  amount  paid  upon  said  origi- 
nal draft,  and  the  mortgage  security  therefor  should  be  in  no 
wise  affected  by  the  drawing,  discount  and  remittance  of  the 
proceeds  of  such  new  draft." 

We  have  in  this  extract  a  very  fair  specimen  of  the  system 
of  pretence  and  charge  which  prevailed  so  extensively  in  chan- 
cery pleading.  The  replication  being  general,  the  plaintiff 
undertook  to  anticipate  in  his  bill  the  matters  which  might  be 
brought  forward  in  the  answer,  by  way  of  defence.  These  he 
set  forth  as  pretences  on  the  part  of  the  defendant,  and,  as  a 
kind  of  replication  in  advance,  and  to  meet  and  avoid  such 
matters,  if  they  should  be  set  up  in  the  answer,  he  proceeded 
to  allege,  in  the  form  of  charges,  certain  other  matters.  Such 
charges,  the  defendant  was  required  to  answer,  and  thus  the 
plaintiff  obtained  the  benefit  of  an  examination  of  the  defend- 
ant upon  all  the  matters  embraced  in  the  charging  part  of  the 
bill.  I  need  scarcely  say  that  nothing  of  this  kind  is  allowable 
under  the  Code.  Although  it  has  been  strenuously  contended 
that  the  principles  of  equity  pleading  are  still  retained,  yet, 
certainly,  so  far  as  it  relates  to  pretences  and  charges,  they  are 
no  longer  allowable.  The  plaintiff  is  to  state  the  facts  which 
constitute  his  cause  of  action,  and  nothing  more.  If  the  de- 
fendant should,  as  the  plaintiff  anticipates,  set  up  by  way  of 
defence,  the  matters  which  he  has  sought  to  controvert  or 
avoid,  in  advance,  the  provisions  of  the  168th  section  of  the 
Code  allows  him  to  controvert  such  matters  of  defence,  in  any 
•way  he  can,  without  any  allegations  for  that  purpose,  in  any 
pleading.  Thus,  the  system  of  pleading,  in  this  respect,  at 
least,  is  greatly  "simplified."  The  pleader,  by  whom  this 
complaint  was  drawn,  has  lost  sight  of  this  change  in  the  mode 
of  pleading.  He  has  made,  what  would  have  been  a  very  good 
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specimen  of  a  bill  in  Chancery.     But,  as  a  pleading  under  the 
Code,  his  pretences  and  charges  are  irrelevant. 
The  motion  must,  therefore,  be  granted  with  costs. 


SUPREME  COURT. 
HOGG  agt.  ELLIS  AND  OTHERS. 

The  statute  does  not  prevent  a  limited  partner,  if  he  is  willing  to  assume  the 
liabilities  that  follow,  from  acting  as  a  general  partner,  unless,  by  the  articles 
of  co-partnership  he  is  excluded  from  a  control  as  a  general  partner.  And 
this  restriction  may  cease  at  the  expiration  of  the  partnership. 

The  statute  authorizes  an  accounting  between  general  and  special  partners,  the 
same  as  other  partners.  And  this  liability  to  account  must  be  as  necessary 
and  proper  after  as  before  the  dissolution.  Therefore,  a  receiver  may  be 
appointed  in  the  same  manner  in  cases  of  special  partnership,  as  in  others. 

New  York  Special  Term,  November,  1853.  Motion  for  a 
Receiver ;  and  motion  to  strike  out  part  of  the  complaint. 

H.  EDWARDS  PIERREPONT  &  EDW'D  SANDFORD,  for  Defendants. 
WM.  CURTIS  NOTES,  for  Plaintiff. 

MITCHELL,  Justice. — It  sufficiently  appears  on  the  present 
motion,  that  all  the  merchandize  was  fairly  sold  by  the  plaintiff 
to  his  former  co-partners,  the  Elites.  If  the  plaintiff  can  im- 
pugn that  sale  by  other  evidence,  at  the  hearing,  he  will  be  at 
liberty  to  do  so,  but  on  these  affidavits  the  sale  and  purchase 
appear  to  be  fair. 

The  partnership  was  a  limited  one,  and  it  has  expired  by  its 
own  limitation.  In  ordinary  partnerships  it  is  a  matter  of 
course,  on  a  bill  to  close  the  concern,  after  the  dissolution,  to 
appoint  a  receiver ;  and  the  same  rule  prevails  if  the  proofs 
show,  that  at  the  hearing  a  dissolution  will  be  granted,  although 
the  partnership  has  not  yet  expired.  The  reason  of  the  rule  is, 
that  each  partner  has  an  equal  right  to  the  possession  of  the 
property  and  the  collection  of  the  assets,  and  as  their  disagree- 
ment prevents  their  allowing  this  right  to  each,  the  court 
VOL.  VIII.  60 
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appoints  a  third  party  to  act  for  them.  The  limited  partner  is 
a  partner  as  much  as  the  general  partner,  and  there  is  nothing 
to  prevent  him  even- during  the  continuance  of  the  partnership, 
from  taking  an  active  part  in  its  concerns,  if  he  chooses  to  bring 
on  himself  the  statutory  consequences  of  a  liability  as  a  general 
partner.  The  statute  is  for  his  protection  if  he  will  conform  to 
it ;  it  is  not  any  part  of  its  policy  to  prevent  him  from  acting  as 
a  general  partner,  if  he  is  willing  to  assume  the  liabilities  that 
follow ;  and  if  he  is  willing,  his  partners  have  no  ground  of 
complaint,  nor  the  creditors  of  the  firm,  if  he  leave  their  rights 
unimpaired.  It  would  be  different  if  the  general  partners,  by 
their  articles,  excluded  the  limited  partner  from  a  control,  but 
then,  this  restriction  might  cease  at  the  expiration  of  the  part- 
nership. The  statute  as  to  the  special  partner  is,  that  "  if  he 
shall  interfere  contrary  to  these  provisions  he  shall  be  Adeemed 
a  general  partner,"  (1  R.  S.  766,  §  17,)  and  that  is  the  only 
penalty. 

Section  18  of  the  same  statute  is,  that  "  the  general  partners 
shall  be  liable  to  account  to  each  other,  and  to  the  special  part- 
ners, for  their  management  of  the  concern,  both  in  law  and 
equity,  as  other  partners  now  are  by  law."  This  liability  to 
account  must  be  proper  and  necessary,  as  well  after  the  disso- 
lution of  the  partnership  as  before,  and  must,  therefore,  have 
been  intended  to  apply  to  both  cases.  It  is  a  liability  to 
account  in  the  same  manner  as  other  partners  are,  that  includes 
the  liability  to  have  a  receiver  appointed  when  it  would  be 
done  in  ordinary  partnerships. 

A  receiver  must  be  appointed  in  this  case  to  collect  all  the 
debts,  due  or  to  become  due  to  the  firm,  and  to  collect  the 
amount  due  or  to  become  due  on  the  sales  of  the  merchandize 
of  the  firm,  for  the  general  partners  and  any  other  persons,  (if 
any,)  liable  on  the  sale. 

Ten  dollars,  the  costs  of  the  motion,  will  abide  the  event. 
November  14,  1853. 

The  motion  to  strike  out  parts  of  the  complaint  is  denied  with 
costs.  November  16, 1853. 
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A  temporary  injunction  cannot  be  granted  to  restrain  the  doing  of  acts  in 
relation  to  property,  in  respect  to  which  acts  or  property,  no  final  judgment 
is  prayed. 

Therefore  held,  that  where  the  plaintiff  demanded  judgment  of  possession  of  a 
portion  of  the  premises,  (house  and  door-yard,)  he  could  not  have  a  temporary 
injunction,  restraining  trespasses  by  the  defendant,  upon  the  remainder  of  the 
farm,  which  plaintiff  claimed  to  be  in  his  possession,  and  as  to  which  no 
relief  or  judgment  was  prayed,  except  such  temporary  injunction. 


Ithaca  Special  Term,  -Aug.,  1853.  —  Motion  to  dissolve  injunction. 

WHEELER  &  MORE,  for  Motion. 
HOTCHKISS  &  SEYMOUR,  Contra. 

SHANKLAND,  Justice.  —  The  affidavits  to  resist  the  motion  to 
dissolve  the  injunction  order,  on  the  merits,  are  sufficient  for 
that  purpose. 

On  the  other  part  of  this  motion  there  is  more  doubt.  The 
complaint  demands  judgment  for  possession  of  the  house  and 
door-yard,  of  which  defendant  had  possession,  as  tenant  of 
plaintiff,  at  will,  or  by  sufferance,  "  and  that  the  defendant 
may  be,  in  the  meantime,  restrained  from  entering  upon  said 
farm,  (the  house  and  door-yard  excepted,)  or  in  any  manner 
interfering  with  the  grass,  crops,  fruit  or  any  thing  growing 
upon  said  farm,  and  the  fences  and  buildings  upon  said  farm, 
and  the  hay  now  cut  thereon,  and  from  doing  any  other  injury 
to  said  farm,  and  that  the  defendant  pay  the  costs  of  this  action, 
and  for  such  other  or  further  judgment  or  relief  as  the  court 
shall  see  fit  to  grant  in  the  premises." 

The  defendant's  motion  rests  on  the  ground  that  the  portion 
of  the  farm  leased  to  defendant,  and  the  other  portion  not 
leased,  and  on  which  the  trespasses  are  charged  to  have  been 
committed,  are,  for  the  purposes  of  this  question,  to  be  viewed 
as  separate  and  distinct  closes  ;  and  in  as  much  as  the  plaintiff 
asks  for  no  relief  as  to  the.  latter,  except  the  temporary  injunc- 
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tion,  the  order  is  inapplicable,  because  no  ultimate  judgment  or 
relief  is  prayed  for  as  to  that  portion  of  the  farm.  That  the 
facts  set  up  in  the  complaint  are  sufficient  to  have  warranted  a 
prayer  for  judgment  for  damages,  and  for  a  perpetual  injunction 
if  prayed  for,  cannot  be  denied.  °t 

The  question  is,  is  the  plaintiff  precluded  from  such  judg- 
ment for  relief  by  the  omission  in  his  complaint  ?  Section  142, 
in  giving  the  requisites  of  the  complaint,  prescribes  that  it 
contain  a  plain  and  concise  statement  of  the  facts  constituting 
a  cause  of  action,  and  a  demand  of  the  relief  to  which  the 
plaintiff  supposes  himself  entitled.  If  the  recovery  of  money 
be  demanded,  the  amount  thereof  shall  be  stated. 

Section  275  enacts,  "  The  relief  granted  to  the  plaintiff,  if 
there  be  no  answer,  cannot  exceed  that  which  he  shall  have 
demanded  in  his  complaint,  but  in  any  other  case,  the  court 
may  grant  him  any  relief  consistent  with  the  case  made  by  the 
complaint,  and  embraced  within  the  issue." 

In  this  case  no  answer  appears  to  have  been  put  in  as  yet, 
and  of  course,  no  issues  formed. 

This  motion  must  therefore  be  decided  on  the  facts  contained 
in  the  complaint,  in  connection  with  the  prayer  for  judgment. 

The  plaintiff  claims  that  he  is  in  possession  of  the  farm,  and 
not  the  defendant;  that  the  acts  of  the  defendant  are  mere 
trespasses.  He  therefore  prays  for  no  judgment  for  possession 
of  the  farm,  nor  does  he  pray  for  a  perpetual  injunction,  nor 
for  possession  of  the  hay  and  grass,  nor  for  any  damages  what- 
ever. 

But  I  infer  he  does  not  want  any  judgment  for  damages, 
because  the  defendant  is  alleged  to  be  poor,  and  any  judgment, 
utterly  worthless,  which  may  be  obtained  against  him ;  so  far 
as  the  farm  is  concerned,  (aside  from  the  house  and  door-yard,) 
all  the  plaintiff  prays  for  is  a  temporary  injunction. 

I  hold  that  a  temporary  injunction  cannot  be  granted  to 
restrain  the  doing  of  acts  in  relation  to  property,  in  respect  to 
which  acts  or  property  no  final  judgment  is  prayed.  If  the 
party  chose  to  waive  judgment  for  damages,  or  for  the  posses- 
sion of  the  personal  property,  he,  at  least,  should  have  prayed 
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for  judgment  for  a  perpetual  injunction,  and  then  he  could  have 
also  asked  for  a  temporary  order  of  injunction,  in  the  meantime. 
The  prayer  for  possession  of  the  house  and  door-yard  presents 
a  distinct  cause  of  action,  and  has  nothing  to  do  with  trespass 
to  other  and  distinct  portions  of  the  plaintiff's  farm,  in  his  own 
possession. 

The  plaintiff  must  show  himself  entitled  to  final  relief  by 
injunction,  to  entitle  himself  to  a  temporary  injunction,  when 
an  injunction  is  the  only  relief  prayed  for.  (6  How.  Pr.  R.  89 ; 
7  How.  Pr.  R.  17.) 

The  question  whether  the  plaintiff  has  joined  two  inconsis- 
tent causes  of  action  in  his  complaint,  is  not  raised  on  this 
motion. 

I  am  of  opinion  the  injunction  order  must  be  vacated,  for 
the  reasons  above  given,  with  ten  dollars  costs  of  this  motion, 
but  with  leave  to  the  plaintiff  to  amend  the  prayer  of  judgment 
in  his  complaint,  provided  he  does  it  in  ten  days  after  service, 
upon  his  attorneys,  of  notice  of  this  decision,  and  pays  the 
defendant's  attorneys  ten  dollars  costs,  as  aforesaid ;  and  in 
case  the  plaintiff  amends,  as  aforesaid,  then  the  injunction  order 
to  stand  subject  to  any  future  motion  to  dissolve  same. 

The  injunction  order  is  to  stand  till  the  expiration  of  the 
time  hereby  given  to  plaintiff  to  amend  his  prayer,  viz :  ten 
days  after  notice  of  the  rule  hereby  granted. 
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A  pardon  may  be  alleged  in  opposition  to  a  conviction  ;  and  may  also  be  alleged 
as  an  answer  to  a  return  on  habeas  corpus. 

Where  a  pardon  was  made  out,  executed  and  delivered  to  the  Warden  of  the 
State  Prison,  for  the  discharge  of  Francis  B.  Edymoire,  and  it  appeared  on 
return  by  the  Warden,  to  a  writ  of  habeas  corpus,  that  the  name  of  the 
prisoner,  in  fact,  was  Francis  B.  Edymoin,  held,  that  the  variance  was  un- 
important, and  did  not  vitiate  the  pardon. 

The  Constitution,  (Art.  4,  §  5,)  vests  the  Governor  with  the  power  and  general 
'urisdiction  to  grant  pardons,  except  in  specified  cases ;  and  the  Legislature 
direct  as  to  the  manner  of  making  the  application  in  one  particular — that  is, 
that  notice  of  the  application  for  a  pardon  must  be  served  upon  the  District 
Attorney  of  the  county  in  which  the  conviction  shall  have  been  had,  &c. 
Held,  that  the  non-compliance  with  this  provision  did  not  deprive  the  Gover- 
nor of.  his  jurisdiction  to  pardon.  The  Governor's  jurisdiction  does  not 
depend  upon  an  application  for  a  pardon  being  made  to  him  in  a  particular  way. 

Where  the  Governor  has  jurisdiction  to  pardon,  and  has  exercised  it,  the  court, 
on  habeas  corpus,  can  not  go  behind  the  pardon  to  enquire  into  the  regularity 
of  the  proceedings. 

Nor  can  the  question  be  raised,  on  habeas  corpus,  whether  the  pardon  was 
obtained  by  false  and  fraudulent  pretences.  Where  it  appears,  upon  habeas 
corpus,  that  the  pardon  is  fair  on  its  face,  and  an  unconditional  one,  that  puts 
an  end  to  any  enquiry  into  the  manner  of  obtaining  it. 

Cayuga  County — Jit  Chambers — On  habeas  corpus.  In  Octo- 
ber, 1852,  Francis  B.  Edymoin  was  convicted  of  burglary  in  the 
second  degree,  at  Owego,  in  the  county  of  Tioga,  and  was 
sentenced  to  confinement  in  the  Auburn  State  Prison  for  five 
years. 

On  the  9th  of  July,  1853,  an  unconditional  pardon  was 
granted  to  Edymoin,  by  His  Excellency  HORATIO  SEYMOUR, 
Governor  of  the  State.  The  pardon  was  duly  recorded  in  the 
office  of  the  Secretary  of  State,  and  Edymoin  was  discharged, 
by  virtue  of  the  pardon,  September  2d,  1853.  The  facts  in 
the  case  appear  in  the  opinion  of  the  judge. 

CHRISTOPHER  MORGAN,  CLARENCE  A.  SEWARD,  JAMES  R. 
Cox,  and  B.  F.  HALL,  for  Petitioner. 

The  Attorney  General,  L.  S.  CHATFIELD,  WARREN  T.  WOH- 
DEN  and  MICHAEL  S.  MYERS,  for  the,  Warden  of  the  Prison. 
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HUMPHREYS,  County  Judge. — A  writ  of  habeas  corpus  was 
allowed  in  this  case,  returnable  the  20th  of  August,  1853. 
The  writ  was  in  the  usual  form,  and  was  directed  to  William 
Titus,  warden  of  the  State  Prison,  at  Auburn,  and  was  issued 
for  the  purpose  of  enquiring  into  the  cause  of  the  imprisonment 
and  restraint,  in  said  prison,  of  Francis  B.  Edymoin,  otherwise 
called  Francis  B.  Edymoire.  The  petition  for  the  writ,  which 
was  verified,  contained  the  following  statement : 

Francis  B.  Edymoin,  the  prisoner,  was  convicted  of  burglary 
in  the  second  degree,  at  a  court  held  in  Tioga  county,  in 
October,  1852,  and  sentenced  to  the  Auburn  State  Prison,  at 
hard  labor,  for  five  years.  On  the  9th  day  of  July,  1853,  His 
Excellency  HORATIO  SEYMOUR,  Governor  of  the  State,  granted 
to  the  prisoner,  under  his  hand  and  the  great  seal  of  the  State, 
an  unconditional  pardon  of  the  said  offence,  in  the  usual  form 
of  pardons.  The  pardon  was  recorded  in  the  Secretary  of 
State's  office,  and  forwarded  to  the  warden  of  the  said  prison, 
and,  on  the  llth  day  of  July,  the  prisoner,  by  virtue  of  the 
pardon,  wTas  discharged  from  his  imprisonment.  After  he  was 
discharged,  and  on  the  6th  day  of  August,  he  was  arrested  at 
the  city  of  Albany,  by  direction  of  the  Governor  and  the  Agent 
of  the  prison,  and,  on  the  8th  of  August,  was  recommitted  to 
the  said  prison  against  his  will,  and  was,  at  the  time  of  the 
application,  confined  therein  at  hard  labor.  The  pardon  was 
taken  from  his  possession  or  from  the  person  with  whom  it  was 
left,  without  his  consent,  and  was  then  in  the  custody  of  the 
Governor  or  of  the  said  agent  of  the  prison.  The  prisoner  was 
not  committed  nor  detained  by  virtue  of  any  process  issued  by 
any  court  of  the  United  States,  or  any  judge  thereof,  or  by 
virtue  of  the  final  judgment  or  decree  of  any  competent  tribunal 
of  civil  or  criminal  jurisdiction,  or  by  virtue  of  any  execution 
issued  upon  such  judgment  or  decree.  The  original  rescript 
for  the  pardon,  made  out  by  direction  of  the  Governor,  was  for 
Francis  B.  Edymoin,  and  the  pardon  was  so  recorded  in  the 
office  of  the  Secretary  of  State.  After  an  application  had  been 
made  at  the  office  of  the  Secretary  of  State,  by  mail,  for  an 
exemplified  copy  of  the  pardon,  the  name  in  the  record  was 
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altered  to  Francis  B.  Edymoire,  to  correspond  with  the  original 
pardon  as  it  then  appeared,  August  llth,  by  the  advice  of  the 
Attorney  General.  An  exemplified  copy  of  the  record  as  thus 
amended,  was  furnished,  and  was  annexed  to  the  petition.  A 
letter  from  the  Secretary  of  State,  stating  facts  in  relation  to 
the  alteration  of  the  record,  was  also  annexed  and  made  part 
of  the  petition. 

On  the  day  appointed,  the  warden  of  the  prison  made  a 
return  to  the  writ,  that  he  held  the  prisoner,  as  warden  of  the 
Auburn  Prison,  as  a  convict  .under  judgment  and  sentence  of  a 
Court  of  Oyer  and  Terminer,  of  the  County  of  Tioga,  held  in 
October,  in  the  year  1852,  upon  an  indictment  for  burglary, 
and  that  he  was  sentenced  to  be  imprisoned  for  five  years,  at 
hard  labor,  in  the  State  Prison  at  Auburn.  He  further  returned 
that  he  had  not  any  person  by  the  name  of  Francis  B.  Edy- 
moire in  his  custody. 

The  prisoner  alleged  his  pardon  as  set  forth  in  the  petition, 
in  answer  to  the  return,  under  an  objection. 

Proof  was  made  substantially,  of  the  facts  set  forth  in  the 
petition ;  those  in  relation  to  the  rescript  for  the  pardon  and 
the  alteration  of  the  record,  under  objection ;  and  the  original 
pardon  was  produced  by  the  Governor. 

On  the  part  of  the  warden,  proof  was  made  that  the  District 
Attorney  of  Tioga  county  had  had  no  notice  of  the  intended 
application  for  the  pardon,  and  that  the  signatures  of  the  officers 
of  the  prison,  to  the  application  for  the  pardon,  were  forged  ; 
and  that  a  letter  accompanying  the  application,  purporting  to 
be  from  the  physician  of  the  prison,  was  also  forged — and  that 
the  pardon  was  granted  upon  these  papers.  All  of  which  was 
under  objection.  The  objections  wore  to  be  disposed  of  on  a 
view  of  the  whole  case. 

It  was  urged  upon  the  argument  in  this  case,  that  the  prisoner 
had  no  right  to  allege  his  pardon,  in  answer  to  the  return  of 
the  warden  of  the  prison,  showing  imprisonment  under  a  con- 
viction ;  and  that  by  the  42d  section,  and  subdivision  2,  of  the 
statute,  (2  jR.  S.  469,)  it  is  the  duty  of  the  officer  to  remand 
the  party  on  this  appearing  by  the  return.  The  43d  section 
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of  the  act  in  reference  to  detention  on  civil  process,  commences 
"  If  it  appear  on  the  return,"  &c.  The  language  of  the  42d 
section,  upon  which  the  objection  is  made,  is,  "  If  it  shall  ap- 
pear that  he  is  detained,"  &c.,  then  he  is  to  be  remanded.  By 
which  I  understand — if  it  shall  appear,  not  solely  upon  the 
return,  but  upon  the  proceedings  and  papers  before  the  officer. 
The  50th  section  of  the  act  is  as  follows  :  "  The  party  brought 
before  any  such  court  or  officer,  on  the  return  of  any  writ  of 
habeas  corpus,  may  deny  any  of  the  material  facts  set  forth  in 
the  return,  or  allege  any  fact,  to  show  either  that  his  imprison- 
ment or  detention  is  unlawful,  or  that  he  is  entitled  to  his  dis- 
charge ;  which  allegations  or  denials  shall  be  on  oath ;  and 
thereupon,  such  court  or  officer  shall  proceed  in  a  summary 
way,  to  hear  such  allegations  and  proofs  as  may  be  produced 
in  support  of  such  imprisonment  or  detention,  or  against  the 
same,  and  to  dispose  of  such  party  as  the  justice  of  the  case 
may  require."  The  language  of  this  section  allows,  not  only 
a  contradiction  of  the  return,  but  an  avoidance  of  it,  by  alleging 
that  in  some  legal  way  the  party  is  entitled  to  his  discharge. 
Although  I  do  not  find  any  adjudication  in  the  particular  case 
of  a  pardon  set  up  in  opposition  to  a  conviction,  yet  this  50th 
section  has,  in  two  instances,  received  such  a  judicial  interpre- 
tation by  the  former  Supreme  Court,  as  in  my  judment,  to 
dispose  of  this  objection. 

The  case  of  the  People  agt.  McLeod,  was  a  writ  of  habeas 
corpus,  returnable  before  the  Supreme  Court.  The  prisoner, 
who  was  indicted  for  murder,  sued  out  the  writ,  and  on  the 
hearing  offered  proof  showing  an  alibi — or  that  he  was  not 
present  when  the  murder  took  place,  claiming  his  discharge  on 
that  ground.  The  court  decided  that  he  must  take  his  trial  on 
the  indictment,  and  that  they  could  not  interfere.  And  Judge 
COWEN,  in  the  opinion,  referring  to  this  5Cth  section,  says,  "  It 
must,  I  apprehend,  for  the  most  part,  apply  to  cases  where  the 
original  commitment  was  lawful,  but  in  consequence  of  the 
happening  of  some  subsequent  event,  the  party  has  become 
entitled  to  his  discharge ;  as  if  he  be  committed  till  he  pay  a 
fine,  which  he  has  naid  accordingly,  and  the  return  states  the 
VOL.  VIII.  61 
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commitment  only.  So,  after  conviction,  he  may  allege  a 
pardon,  or  that  the  judgment  under  which  he  was  imprisoned, 
has  been  reversed."  (I  HilPs  R.  377  at  404.) 

In  The  People  agt.  Cassels,  (5  Hill's  R.  164  at  167)  Judge 
BRONSON,  in  reference  to  this  50th  section  of  the  statute,  uses 
this  language  :  "  the  officers  may  also  enquire  whether  any  cause 
has  arisen  since  the  commitment  for  putting  an  end  to  the  im- 
prisonment, as  a  pardon,  reversal  of  the  judgment,  payment  of 
the  .fine,  and  the  like."  These  authorities  are  to  the  effect, 
that  a  pardon  can  be  alleged  in  opposition  to  a  conviction,  and 
that  it  is  one  of  the  answers  to  the  return  contemplated  by  this 
statute. 

The  first  question  which  arises,  is,  was  the  pardon  granted 
by  the  Governor,  a  pardon  for  this  prisoner1?  It  was  urged 
that  the  pardon  was  not  for  the  prisoner,  because  the  name  in 
it  was  Francis  B.  Edymoire.  The  pardon  describes  Francis  B, 
Edymoire  as  convicted  of  burglary  in  the  second  degree,  at  a 
court  held  in  and  for  the  county  of  Tioga,  in  the  month  of  Octo- 
ber, 1852,  and  sentenced  to  be  imprisoned  in  the  State  Prison 
for  five  years.  The  return  of  the  warden  to  the  writ  describes 
the  prisoner  as  Francis  B.  Edymoin,  and  as  convicted  of  bur- 
glary, at  a  Court  of  Oyer  and  Terminer,  held  in  an  and  for  the 
county  of  Tioga,  in  the  month  of  October,  (15th,)  1852,  and 
sentenced  to  be  imprisoned  in  the  State  Prison  at  Auburn,  for 
five  years.  The  name  differs,  in  that  one  terminates  with  "  n," 
and  the  other  with  "  re ;"  in  all  other  descriptions  they  are 
alike  except  that  the  pardon  sets  forth  the  degree  of  the  crime, 
and  in  the  return  appears  the  name  of  the  court  at  which  he 
was  convicted. 

The  pardon,  when  executed,  was  sent  by  mail  to  the  warden, 
and  he  and  the  other  officers  of  the  prison  discharged  the 
prisoner  upon  it,  and  suffered  him  to  go  at  large.  The  return 
of  the  warden  also  states  that  there  is  no  person  in  the  prison 
by  the  name  of  Edymoire.  No  question  appears  to  have  been 
raised  at  that  time,  about  the  pardon  being  for  the  prisoner ; 
and  I  am  of  the  opinion  that  the  variance  in  the  final  letters  of 
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the  name  is  unimportant,  and  does  not  vitiate  the  instrument, 
and  upon  all  rules  of  legal  interpretation,  that  it  is  a  pardon 
for  the  prisoner. 

Two  objections  were  made  to  the  validity  of  the  pardon : 

1st,  That  the  District  Attorney  of  Tioga  county  was  not 
served  with  a  notice  of  the  intended  application  for  the  pardon, 
and,  2d.  That  the  pardon  was  obtained  from  the  Governor  by 
false  and  fraudulent  pretences. 

The  great  object  of  the  writ  of  habeas  corpus  is  to  free  from 
illegal  restraint  and  imprisonment.  It  cannot  be  made  to  sup- 
ply the  place  of  proceedings  by  quo  warranto,  (4  Barbour  S.  C. 
R.  170,)  nor  can  it  be  turned  into  a  writ  of  error,  (1  Hill  R. 
159,)  nor  is  it  intended  to  review  the  regularity  of  proceedings 
in  any  case.  (Matter  of  Prime,  1  Barbour  S.  C.  R.  349.)  We 
cannot  enquire  into  the  validity  of  writs,  warrants,  or  other 
process  upon  its  return,  further  than  to  ascertain  whether  they 
will  protect  the  party  suing  them  out,  or  the  officer  serving  or 
executing  them.  (3  Hill,  658,  reporter's  note  30.)  From  these 
cases,  and  looking  to  the  main  purpose  of  the  writ,  and  the 
course  of  adjudications  in  relation  to  its  application,  I  conclude 
that,  in  proceedings  under  it,  we  are  confined  to  jurisdictional 
questions,  and  to  what  may  be  called  the  prima  facie  appear- 
ance of  the  proceedings,  without  raising  any  collateral  issuesy 
and  without  any  impeachment  of  records,  deeds  or  papers  fair 
on  their  face,  and  with  the  sole  object  of  enquiring  whether 
the  party  is  legally  detained. 

In  reference  to  the  first  objection,  the  Law  of  1849,  chapter 
310,  provides  that  "  before  any  application  for  a  pardon  shall 
be  presented  to  the  Governor,  written  notice  thereof  shall  be 
served  upon  the  district  attorney,  of  the  county  in  which  the 
conviction  shall  have  been  had,  and  proof  of  due  service  of 
such  notice  shall  be  presented  to  the  Governor  before  any  such 
application  shall  be  acted  on." 

By  the  Constitution,  article  4th,  section  5th,  "  the  Governor 
shall  have  the  power  to  grant  reprieves,  commutations  and 
pardons  after  conviction,"  &c.,  "  subject  to  such  regulation  as 
may  be  provided  by  law,  relative  to  the  manner  of  applying 
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for  pardons."  The  Constitution  vests  him  with  the  power  and 
general  jurisdiction  to  grant  pardons,  except  in  specified  cases, 
and  the  Legislature  direct  as  to  the  manner  of  making  the 
application  in  this  one  particular — the  notice  to  the  district 
attorney.  The  Legislature  could  not  have  intended  to  have 
made  the  Governor's  jurisdiction  to  pardon  to  depend  on  an 
application  made  to  him  in  a  particular  way.  They  may  com- 
pel a  compliance  with  the  law,  but  I  cannot  see  how  they  can 
divest  him  of  his  jurisdiction.  Can  we  say  that  the  Governor 
has  no  power  to  pardon  of  his  own  motion,  and  on  facts  known 
to  himself,  without  any  application  being  made  to  him?  I 
hold  that  the  Governor  had  jurisdiction,  and  having  exercised 
it,  we  cannot  go  behind  the  pardon  to  enquire  into  the  regularity 
of  the  proceedings  on  his  part  that  preceded  it. 

From  the  view  before  taken  it  will  be  seen,  that  we  cannot, 
on  habeas  corpus,  raise  the  question  whether  the  pardon  was 
obtained  by  false  and  fraudulent  pretences.  It  is  fair  on  its 
face,  and  an  unconditional  pardon  from  the  offence  under  which 
the  prisoner  was  imprisoned,  and  upon  it  he  has  been  once 
discharged.  It  is  a  deed,  and  of  such  solemnity  that  it  cannot 
be  questioned  in  this  proceeding. 

This  pardon  was  undoubtedly  obtained  by  gross  fraud,  yet 
in  this  proceeding  I  must  hold  it  valid ;  nor  can  I  see  how  the 
prisoner  can  be  prevented  from  being  discharged  on  habeas 
corpus,  and  I  shall,  therefore,  not  without  reluctance,  direct 
him  to  be  released  from  imprisonment. 
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SUPREME   COURT. 

LIVINGSTON  agt.  FINKLE  AND  OTHERS. 

An  answer,  which  denies  generally  and  specifically,  each  and  every  allegation 
in  the  complaint — neither  complaint  or  answer  being  verified — can  not  be 
stricken  out  as  sham  or  false. 

Why  ?  Because  it  is  not  a  sham  answer,  where  it  merely  denies  the  allega- 
tions in  the  complaint.  And  it  cannot  be  stricken  out  as  false,  because  it 
does  not  assert  any  thing.  It  is  a  negative  pleading.  So  far  as  thisljuestion 
is  concerned,  it  is  equivalent  to  the  plea  of  the  general  issue  under  the  former 
system.  (The  dicta  in  Mier  agt.  Cart/edge,  7  Barb.  15,  not  approved.) 

Albany  Special  Term,  May,  1853.  Motion  to  strike  out 
answer  as  sham  and  false.  The  action  was  brought  to  foreclose 
a  mortgage.  The  'complaint  states  the  execution  of  a  bond 
and  mortgage  by  George  Houton,  to  the  plaintiff,  to  secure  the 
payment  of  a  part  of  the  purchase  money  of  a  farm  conveyed 
by  the  plaintiff  to  him  ;  that,  on  the  same  day  on  which  the 
bond  and  mortgage  were  executed  by  Houton,  he  conveyed 
the  mortgaged  premises  to  the  defendant,  Finkle,  who  assumed 
the  payment  thereof,  and  covenanted  to  indemnify  the  mort- 
gagor against  the  same.  It  then  states  that  a  gear's  interest  is 
due  and  unpaid  upon  the  mortgage,  and  asks  for  the  usual 
judgment  of  foreclosure. 

The  complaint  not  being  verified,  the  defendant,  Finkle,  put 
in  an  answer,  without  oath,  in  which  he  denies  "  generally, 
and  specifically  each  and  every  allegation  in  the  complaint." 
Upon  an  affidavit  of  the  plaintiff's  attorney,  swearing  positively 
to  the  truth  of  all  the  material  allegations  of  the  complaint,  a 
motion  was  made  to  strike  out  the  answer  of  Finkle,  as  sham 
and  false. 

S.  L.  MAGOUN,  for  Plaintiff. 
THEODORE  MILLER,  for  defendants. 

HARRIS,  Justice. — In  authorizing  a  sham  answer  or  defence 
to  be  stricken  out,  the  framers  of  the  Code  have  but  adopted 
the  former  practice.  See  Brewster  agt.  Bostwick,  (6  Cowen, 
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34,)  and  cases  there  cited.  The  rules  applicable  to  such  de- 
fences, before  the  adoption  of  the  Code,  are  equally  applicable 
now.  One  of  these  rules  was,  that  the  plea  of  the  general 
issue  would  never  be  stricken  out  as  false.  The  reason  which 
has  sometimes  been  assigned  is,  that  the  defendant  has  the 
right  to  put  the  plaintiff  to  the  proof  of  his  allegations.  Mier 
agt.  Cartledge,  (8  Barb.  75.)  But  I  am  not  prepared  to  admit 
that  this  is  the  true  foundation  of  the  rule.  It  is  rather  because 
the  plea  of  the  general  issue  asserted  nothing,  and  could  not, 
therefore,  with  any  proper  regard  to  the  meaning  of  terms, 
be  adjudged  to  be  false.  It  was  but  a  denial  of  what  the  plain- 
tiff had  asserted.  It  charged  merely  that  the  pleading,  to  which 
it  was  an  answer,  was  false. 

Although,  strictly  speaking,  there  is  no  such  thing  as  the 
general  issue,  under  the  present  system  .of  pleading,  yet  the 
general  denial  of  the  allegations  of  the  complaint,  as  authorized 
by  the  present  Code,  is,  in  most  respects,  like  it.  Such  gene- 
ral denial,  like  the  general  issue,  puts  the  plaintiff  to  the  proof 
of  his  entire  cause  of  action,  as  he  has  alleged  it  in  his  com- 
plaint. Under  the  general  issue,  the  defendant,  after  the 
plaintiff  had  made  a  prima  facie  case  against  him,  might  pro- 
ceed to  prove  almost  any  thing  tending  to  show  that,  when  the 
action  was  brought,  the  plaintiff  had  no  subsisting  cause  of 
action.  This  he  probably  would  not  be  allowed  to  do  upon  a 
general  denial  under  the  Code.  In  such  a  case  the  only  thing 
at  issue  would  be,  the  truth  of  the  matters  alleged  in  the  com- 
plaint. In  respect  to  the  question  now  under  consideration, 
the  two  kinds  of  defence  are  not  distinguishable.  Neither  can 
be  stricken  out  as  false,  because  neither  asserts  any  thing.  No 
instance  can  be  found  in  which  such  a  negative  pleading  has 
been  adjudged  to  be  false.  "  The  practice  of  striking  out  sham 
answers  and  defences,"  says  Monell,  "  was  never  applied  to  a 
pleading  which,  without  alleging  new  matter,  jnerely  denied 
some  allegation  in  the  pleading  which  it  purported  to  answer." 
(1  M&nell's  Pr.  2d  ed.  588 ;)  and  see  White  agt.  Bennett,  (7 
Howard,  59.) 
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The  only  cases  cited  by  the  plaintiff's  counsel  in  support  of 
this  motion  were  Mier  agt.  Cartledge,  (8  Barb.  75,)  and 
Nichols  agt.  Jones,  (6  Howard,  355.)  The  former  of  these 
cases,  I  had  occasion  to  examine  in  White  agt.  Bennett,  above 
cited.  It  is  evident,  that  the  learned  judge  who  pronounced 
the  opinion  in  that  case,  thought  an  answer  which  merely 
denied  some  or  all  of  the  allegations  of  the  complaint  might  be 
stricken  out  as  false.  But  the  question  was  not  before  the 
court,  and  of  course,  was  not  decided.  Nor  is  there  any  thing 
in  the  opinion  of  Mr.  Justice  BARCULO,  who  decided  the  case 
of  Nichols  agt.  Jones,  which  leads  me  to  suppose  that  he  con- 
curs in  the  views  of  Mr.  Justice  EDMONDS,  in  relation  to  a  plead- 
ing like  that  in  question.  It  was  held,  in  that  case,  that  a  part 
of  the  answer  was  frivolous,  and  that  the  plaintiff  wras  entitled 
to  judgment  upon  that  part  of  the  complaint  to  which  this  frivo- 
lous defence  had  been  interposed.  I  am  inclined  to  think  the 
decision  itself  was  wrong.  I  do  not  understand  that  a  party 
can  obtain  judgment  under  the  247th  section  of  the  Code,  when 
a  part  only,  of  the  answer  is  adjudged  to  be  frivolous.  But,  in 
the  views  of  that  distinguished  judge,  in  relation  to  the  office 
of  the  different  provisions  of  the  Code,  to  which  he  refers,  J 
entirely  concur. 

I  have  thought  it  worth  while  to  re-examine  this  question, 
and  to  reiterate  some  of  the  views  expressed  in  White  agt. 
Bennett,  above  cited,  for  the  reason  that  I  have  observed  that 
practitioners,  relying  upon  the  authority  of  Mier  agt.  Cart- 
ledge,  have,  not  unfrequently,  sought  to  strike  out,  as  false, 
pleadings  of  the  negative  character  of  that  which  is  the  subject 
of  this  motion.  Such  applications  have,  I  think,  been  very 
generally  unsuccessful. 

There  cannot  be  a  doubt,  in  this  case,  but  that  the  allegations 
of  the  complaint  are  true.  The  affidavit  upon  which  this  mo- 
tion is  founded,  puts  the  matter  beyond  question.  But  it  was 
the  fault  of  the  plaintiff  that  the  defendant  was  enabled  to 
interpose  a  pleading  which  should  put  her  to  the  proof  of  all 
she  has  alleged  in  her  complaint.  She  might,  by  verifying  her 
own  pleading,  have  required  a  verified  answer  from  the  defend- 
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ant.  It  is  not  likely  he  would  have  sworn  to  an  answer  like 
tvat  he  has  now  interposed.  If  he  had,  then,  even  according 
to  the  doctrine  of  Mr.  Justice  EDMONDS,  the  pleading  wrould 
have  been  beyond  the  reach  of  the  Court. 

Satisfied,  as  I  am,  that  the  defendant  has  really  no  defence 
"to  the  action,  it  is  with  some  reluctance  that  I  find  myself 
obliged  to  deny  the  motion,  and  although  I  ought,  perhaps,  to 
award  to  the  defendant  the  costs  of  the  motion,  absolutely,  yet, 
under  the  circumstances,  I  think  I  may  be  justified  in  directing 
that  the  costs  of  opposing  the  motion  abide  the  event  of  the 
suit.  I  shall  direct  that  the  order  be  so  entered. 


SUPREME  COURT 
STORY  agt.  DUFFY  AND  OTHERS. 

^  An  appeal  from  the  special  to  the  general  term  does  not  operate  per  se,  as  a 

stay  of  proceedings  in  the  action.     Special  leave  of  the  court  must  be  obtained, 

A" 

New  York  Special  Term,  November,  1853.     Motion  to  stay 
taxation  of  costs. 

^  W.  E.  SMITH,  for  Plaintiff. 

S.  B.  BROPHY,  for  Defendants. 

*-s  MITCHELL,  Justice. — There  was  a  stay  of  proceedings  granted 

by  a  judge  at  Chambers,  on  a  judgment  in  this  case.  The 
same  judge  afterwards  held  that  that  stay,  although  it  was  in 
force  until  a  certain  motion  should  be  decided,  ceased  to  have 
effect  after  twenty  days  from  its  date,  and  directed  the  clerk  to 
proceed  and  tax  the  costs.  The  taxation  was  noticed  for  the 
2d  inst.,  when  the  defendant,  (the  successful  party,)  attended, 
and  saw  the  clerk  of  the  court,  but  not  the  deputy,  who  taxes 
costs,  and  did  not  then  proceed  in  the  taxation;  shortly  after- 
wards the  plaintiff's  attorney  attended  on  the  taxing  deputy 
^  to  oppose  the  taxation,  and  after  waiting  some  time,  that  officer 

dismissed  the  taxation  on  account  of  the  defendant's  attorney 

•)  no 
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not  attending.  The  defendant's  attorney  came  in  afterwards, 
on  the  same  day,  and  got  a  note  from  the  taxing  officer  to  the 
plaintiff's  attorney,  explaining  the  mistake.  This  note,  with 
a  new  notice  of  taxation  wTas  served  for  the  next  day,  when 
the  costs  were  taxed  in  the  absence  of  the  plaintiff's  attorney, 
he  not  having  received  the  last  notice. 

A  very  little  less  haste  would  have  much  expedited  the 
defendant's  proceedings ;  if,  when  he  found  that  the  taxation 
was  dismissed,  he  had  given  two  days'  notice  anewr,  he  would 
have  lost  but  one  day  and  saved  all  the  time  since  spent  on 
motions  to  set  aside  his  proceedings.  It  is  evident  that  there 
was  a  mistake,  and  that  the  plaintiff's  attorney  should  now 
have  an  opportunity  to  oppose  the  taxation,  no  matter  who  was 
irregular.  Justice  requires  this,  as  the  defendant  has  taxed 
two  bills  at  $270  each,  for  two  defendants,  when  a  third  de- 
fendant's costs  have  *been  taxed  (by  reductions  from  a  similar 
bill,)  to  about  one  half  that  amount.  The  defendant's  attorney 
must  therefore  give  a  new  notice  of  adjustment  of  costs,  giving 
two  full  days'  notice,  and  the  costs  be  re-adjusted. 

The  defendant  contends  that  the  taxation  of  costs  should  not 
proceed  while  his  appeal  is  pending. 

The  question  has  frequently  occurred,  how  far  an  appeal  is 
a  stay  of  proceedings.  When  the  Code  or  other  statute  is 
express,  they  control.  Where  there  is  no  statutory  provision 
there  is  frequently  great  doubt  expressed  as  to  the  rule.  The 
subject  has  been  discussed  or  noticed  in  Hicks  agt.  Hicks, 
(12  Barb.  322  ;)  Graves  agt.  Maguire,  (6  Paige,  379 ;)  Hart  agt. 
Mayor  of  Albany,  (3  Paige,  379,  383,  &c.;)  Messonier  agt.  Kau- 
nian,  (3  J.  C.  R.  66,  1  id.  77  and  325,)  and  in  Burke  agt. 
Browne,  (15  Ves.  Jr.  184.)  From  these  cases  it  appears  that  an 
appeal  from  the  Chancellor  to  the  House  of  Lords,  in  England, 
originally  operated  as  a  stay  of  proceedings,  per  se,  in  all  cases ; 
that  this  continued  for  a  long  time,  when1  its  inconvenience  was 
found  to  be  so  great,  that  the  rule  was  reversed,  and  the  appeal 
was  a  stay  only,  when  so  ordered  by  the  chancellor.  In  this 
State  the  practice  was  different,  and  the  appeal  was  a  stay, 
but  the  successful  party  could  apply  for  leave  to  proceed, 
VOL.  VIII.  62 
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which  probably  was  granted,  almost  of  course,  unless  the 
appellant  made  him  secure ;  this  left  the  matter  in  the  discre- 
tion of  the  Chancellor.  Then  came  the  Revised  Statutes, 
which  regulated  the  matter  in  most  cases,  and  in  those  cases 
took  away  the  discretion,  and  made  the  appeal  generally  a 
stay,  on  security  being  given ;  the  stay  or  appeal,  however, 
had  not  the  creative  effect  of  reviving  an  injunction  that  was 
dissolved,  or  of  producing  the  effect  of  an  injunction  which  the 
court  had 'refused. 

That  an  appeal  or  writ  of  error  was  of  itself  originally  a  stay 
is  inferrable,  from  the  form  of  language  in  the  statutes  regula- 
ting appeals  and  writs  of  error.  They  are  not,  that  on  security 
being  given  the  appeal  should  be  a  stay  ;  but  they  are  in  sub- 
stance, that  unless  or  until  certain  security  shall  be  given,  they 
shall  not  be  a  stay  ;  as  if  legislation  were  necessary  to  prevent 
the  stay  when  the  appeal  was  once  given.  The  practice  both 
in  England  and  in  this  country  shows  that  it  was  in  the  discre- 
tion of  the  court  to  say  how  far  the  appeal  should  be  a  stay 
where  no  statute  controlled  the  court ;  and  the  change  of  prac- 
tice, both  in  England  and  here,  also  shows  that  experience, 
(the  best  teacher,)  proved  that  it  was  unsafe,  in  civil  cases,  to 
allow  an  appeal  to  operate  as  a  stay  except  by  the  special 
leave  of  the  court.  So  in  this  case,  the  appeal  ought  not  to  be 
considered  as  a  stay  of  itself;  but  the  unsuccessful  party  should 
be  at  liberty  to  have  the  proceedings  stayed  on  such  terms  as 
may  be  just.  Those  terms  may  be,  that  he  give  a  bond,  with 
two  sureties,  to  pay  to  the  respondents  such  costs  as  on  a  re- 
adjustment shall  be  due  to  them,  if  the  general  term,  on  appeal, 
shall  affirm  the  order  appealed  from. 

Neither  party  is  to  have  costs  against  the  other  on  this 
motion 
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MALLORY  agt.  LAMPHEAR. 

Where,  in  an  action  upon  a  due  bill  payable  immediately,  the  defendant,  in  his 
answer,  admitted  the  making  of  the  note,  but  set  up  as  new  matter,  "  that 
the  note  or  due  bill  was  not  made  within  six  years  next  before  th*»  commence- 
ment of  the  action."  Held,  that  this  was  an  immaterial  issue.  The  time 
when  the  note  was  made  being  wholly  immaterial. 

The  time  when  the  note  was  delivered,  and  took  effect  as  an  obligation,  should 
be  alleged  and  established  in  order  to  constitute  a  statutory  bar. 

Where  the  answer  admits  such  a  cause  of  action,  and  seeks  to  avoid  it  by  new 
matter  which  is  insufficient,  the  plaintiff  is  entitled  to  judgment  upon  the 
merits ;  as  in  case  of  a  judgment  non  obstante  veredicto. 

Steuben  Circuit,  November,  1853.  The  action  was  upon  a 
due  bill  made  to  the  plaintiff  or  bearer,  dated  June  6,  1846, 
payable  immediately,  for  $67,32. 

The  answer  admitted  the  note,  but  set  up  as  new  matter  in 
defence,  that,  "  the  note  or  due  bill  was  not  made  within  six 
years  next  before  the  commencement  of  the  action."  The 
cause  was  tried  by  the  court  without  the  jury.  The  suit  was 
commenced  in  July  or  August,  1853.  No  proof  was  offered 
on  either  side  except  the  production  of  the  note  and  the  com- 
putation of  interest. 

GEO.  T.  SPENCER,  for  Plaintiff'. 
C.  H.  BERRY,  for  Defendant. 

JOHNSON,  Justice. — The  answer  tenders  no  issue  upon  the 
time  of  the  defendant's  promise  and  undertaking,  or  the  accru- 
ing of  the  plaintiff's  cause  of  action,  and  none  is  formed  by  the 
pleadings. 

The  due  bill  or  note  took  effect  from  the  time  of  its  delivery, 
and  the  cause  of  action  then  accrued.  The  time  when  it  was 
made  is  wholly  immaterial,  and  if  the  fact  is  to  be  regarded  as 
in  issue,  the  issue  is  immaterial.  Swift  agt.  Vaughn,  (6  Hilly 
488.)  It  is  obvious  enough  that  the  action  was  not  commenced 
until  after  the  expiration  of  six  years,  from  the  date  of  the 
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note.  But  that  is  of  no  avail  to  the  defendant,  as  it  does  not 
determine  when  it  was  delivered  so  as  to  take  effect  as  an  ob- 
ligation for  the  payment  of  the  amount.  Parties  who  seek  to 
avail  themselves  of  the  statutory  bar  must  be  careful  to  plead 
the  necessary  facts  to  raise  it.  It  is  not  a  defence  peculiarly 
favored  by  courts.  As  the  answer  admits  the  cause  of  action, 
and  seeks  to  avoid  it  by  alleging  new  matter  which  is  insuffi- 
cient, the  plaintiff  is  entitled  to  judgment  upon  the  merits, 
notwithstanding  the  issue  thus  tendered,  may  be  established 
in  the  defendant's  favor,  by  the  plaintiff's  proof;  as  in  the  case 
of  a  judgment  non  obstante  veredicto.  (1  Chit.  PL  695.) 
Judgment  ordered  for  plaintiff. 


SUPREME  COURT. 
BRONSON  agt.  FREEMAN. 

An  order  made  by  a  Judge  in  vacation,  that  plaintiff  file  security  for  costs, 
should  be  in  the  alternative,  as  was  formerly  the  practice, — requiring  security 
to  be  filed  in  twenty  days,  or  that  the  plaintiff  show  cause  why  such  security 
should  not  be  required,  at  the  next  special  term  thereafter. 

Where  a  Judge  makes  an  order  that  the  defendant  have  a  certain  number  of 
days,  after  the  plaintiff  files  security  for  costs,  and  the  sureties,  if  excepted  to, 
shall  justify,  and  the  plaintiff  gives  notice  of  such  justification  to  the  defend- 
ant, to  answer  or'  demur,  the  plaintiff,  though  he  file  security  with  justifica- 
tion, and  give  notice  to  the  defendant,  can  not  proceed  and  enter  judgment, 
where  the  defendant  excepts  to  the  surety,  without  a  new  justification  and 
notice.  The  statute  requires  it. 

Niagara  Special  Term,  June,  1853.  Motion  to  set  aside  judg- 
ment for  irregularity.  The  summons  and  complaint  were 
personally  served  on  the  defendant,  about  the  10th  of  January. 
On  the  22d  of  January,  the  defendant's  attorneys  obtained 
from  the  County  Judge,  an  order  requiring  the  plaintiff  to  file 
security  for  costs,  within  twenty  days  after  service  of  a  copy 
thereof,  and  of  the  affidavit  upon  which  the  order  was  founded. 

On  the  31st  of  January,  the  same  judge  made  an  order  that 
the  defendant  have  until  ten  days  after  the  plaintiff  should 
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have  filed  security  for  costs,  and  the  sureties,  if  excepted  to, 
should  have  justified,  and  the  plaintiff  have  given  notice  of 
such  justification  to  the  defendant's  attorney,  to  answer  or  de- 
mur to  the  complaint. 

Copies-  of  these  orders  and  the  affidavits  upon  which  they 
were  founded,  were  served  by  mail  on  the  day  on  which  they 
were  made. 

On  the  13th  of  April,  the  plaintiff's  attorney  filed  with  the 
clerk,  a  bond,  as  security  for  costs,  with  an  affidavit  of  justifi- 
cation, and  served  upon  the  defendant's  attorney,  a  copy  of 
such  bond  and  affidavit.  On  the  22d  of  April,  the  defendant's 
attorneys  excepted  to  the  sufficiency  of  the  sureties,  and  served 
notice  of  such  exception  upon  the  plaintiff's  attorney,  by 
mail.  No  notice  of  justification  was  served  on  the  defendant's 
attorneys  after  service  of  notice  of  the  exception  to  the  suffi- 
ciency of  the  sureties.  On  the  17th  of  May,  the  plaintiff's 
attorney  perfected  judgment  for  want  of  an  answer. 

P.  L.  ELY,  for  Plaintiff. 

G.  D.  LAMONT,  for  Defendant. 

HARRIS,  Justice. — Ever  since  the  year  1830,  it  has  been  the 
uniform  practice,  when  application  was  made  by  the  defendant 
to  a  judge,  in  vacation,  for  an  order  that  the  plaintiff  file  secu- 
rity, to  make  such  order  in  the  alternative,  requiring  security 
to  be  filed  in  twenty  days,  or  that  the  plaintiff  show  cause  why 
such  security  should  not  be  required,  at  the  nex^  special  term 
thereafter.  This,  with  a  stay  of  proceedings  in  the  meantime, 
obtained  in  the  manner  prescribed  by  the  Code,  is  undoubtedly 
the  proper  practice  yet.  But  the  statute  (2  R.  S.  020,  §  3,) 
does  not  require  that  the  order  should  be  made  in  this  form. 
It  authorizes  a  judge  of  the  court,  in  vacation,  to  require  the 
plaintiff  to  file  security  for  costs.  This  the  county  judge  did. 
He  had  authority  to  make  the  order.  It  was  not  void,  though 
it  was  irregular,  as  not  being  in  conformity  with  the  settled 
practice.  Upon  motion  for  that  purpose,  it  would  probably 
have  been  set  aside  for  irregularity,  but  the  plaintiff  was  not  at 
liberty  to  disregard  it,  nor  did  he,  for  afterwards,  though  not 
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within  the  time  prescribed  by  the  order,  he  proceeded  to  file 
security. 

But  the  time  for  the  defendant  to  answer  had  not  expired 
when  the  plaintiff  proceeded  to  enter  judgment.  The  judge, 
having  made  the  order  for  security,  on  the  31st  of  January, 
made  another  order  enlarging  the  time  to  answer  until  ten  days 
after  the  security  should  be  filed,  and  the  sureties,  if  excepted 
to,  should  justify,  and  notice  of  such  justification  should  be 
served  on  the  defendant's  attorneys.  He  had  authority  thus  to 
enlarge  the  time  to  answer.  There  is  no  limit  to  his  power  in 
this  respect ;  nor  was  there  any  objection  to  his  making  the 
time  to  answer  depend  upon  an  act  to  be  done  by  the  plaintiff. 
The  defendant  had  ten  days  to  answer,  after  the  plaintiff  should 
have  done  all  that  he  was  required  to  do  by  the  order  of  the 
22d  of  January.  This  he  never  did.  He  filed  security  and 
the  surety  made  an  affidavit  of  justification.  It  would  seem  to 
be  an  idle  thing  to  require  a  surety  who  had  made  a  full  affida- 
vit of  justification,  when  he  became  surety,  to  make  the  same 
affidavit  again,  wThen  an  exception  to  his  sufficiency  should  be 
taken.  But  this  is  the  provision  of  the  statute.  And  see  mat- 
ter of  Faulkner,  (4  Hill,  30.)  The  plaintiff's  attorney  probably 
supposed  he  had  satisfied  the  order  of  the  22d  of  January,  when 
he  filed  security,  with  the  affidavit  of  justification  made  by  the 
surety,  and  served  a  copy  of  the  bond  and  affidavit  upon  the 
defendant's  attorney.  But  in  this  he  was  mistaken.  He  should 
have  obtained  a  new  affidavit  from  the  surety,  after  receiving 
notice  of  the  exception,  and  have  served  a  copy  of  that  affida- 
vit upon  the  defendant's  attorney.  Until  that  was  done,  the 
ten  days  allowed  by  the  order  of  the  31st  of  January  did  not 
commence  to  run.  The  judgment  must  be  set  aside,  but,  as 
both  parties  have  been  irregular  in  their  practice,  neither  is 
entitled  to  costs  upon  this  motion.  The  defendant  may  have 
ten  days  from  the  entry  of  the  order  upon  this  decision,  to 
answer  or  demur  to  the  complaint. 
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SUPREME    COURT. 
BOYCE  agt.  BATES. 


Where  an  action  is  brought  by  a  plaintiff  not  residing  in  this  State,  the  obtaining 
of  an  order  that  the  plaintiff  file  security  for  costs  with  a  stay  of  proceedings, 
is  not  an  abandonment  of  the  defendant's  claim  on  the  plaintiff's  attorney  for 
costs. 

And  where,  in  such  case,  the  defendant  afterwards  notices  the  cause  for  trial,  it 
is  a  waiver  of  the  stay  of  proceedings,  and  the  plaintiff  is  at  liberty  to  appear   Ng 
and  prosecute  the  cause  at  the  circuit. 

The  plaintiff's  attorney,  in  such  case,  is  liable  for  all  the  costs  of  the  defence, 
including  the  costs  of  proceedings  to  obtain  security  for  costs ;  but  not  for  an  r-  " 
.amount  exceeding  in  the  aggregate  one  hundred  dollars. 

A  demand  of  payment  from  the  attorney  so  liable,  before  the  making  of  an  order 
requiring  the  attorney  to  pay  such  costs,  does  not  entitle  the  defendant  to 
process  in  the  first  instance ;  nor  can  such  process  be  awarded  till  demand  of 
payment  shall  have  been  made,  after  the  making  of  the  order  and  on  service    ,. 
of  a  certified  copy  thereof,  nor  until  the  expiration  of  twenty  days  after  such 
demand  and  service,  when,  on  proof  thereof,  and  of  non  payment,  an  order     \ 
for  process  may  be  made  on  an  ex  parte  application. 

''"he  process  to  be  issued  in  such  case  is  no  longer  a  precept  in  nature  of  an 
attachment,  but  since  the  act  of  1847,  it  has  been  process  in  nature  of  a  fieri 
facias,  against  personal  property. 

Albany  Special  Term,  December,  1853.  The  defendant  moved 
for  process  against  the  plaintiff's  attorney,  to  compel  him  to 
pay  the  costs  of  this  suit  in  judgment,  being  $81,60,  and  also 
$10  costs,  adjudged  against  plaintiff  on  denial  of  a  previous 
motion,  and  costs  of  this  motion,  on  the  ground  that  the  plain- 
tiff was  a  non-resident  at  the  time  of  the  commencement  of  this 
suit.  The  other  facts  are  sufficiently  stated  in  the  opinion  of 
the  court. 

J.  HOLMES,  for  Plaintiff. 
J.  B.  GALE,  for  Defendant. 

PARKER,  Justice. — The  plaintiff  was  not  a  resident  of  this 
State  at  the  time  of  the  commencement  of  this  action.  In 
such  case  the  defendant  may  require  the  plaintiff  to  file  security 
for  costs,  and  stay  all  plaintiff's  proceedings  till  such  security 
be  filed.  (2  R.  S.  3d  ed.  711,  sec.  1.)  After  issue  joined,  and 
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after  the  place  of  trial  in  this  action  had  been  changed  from 
Wnyne  to  Rensselaer,  an  order  was  made  on  the  defendant's 
motion,  requiring  plaintiff  to  file  security  for  costs,  within  forty 
days,  and  staying  plaintiff's  proceedings  till  such  security 
should  be  filed.  No  security  was  filed,  and  after  the  lapse  of 
the  forty  days,  the  defendant  noticed  the  cause  for  trial,  and 
the  plaintiff  not  appearing,  by  counsel  or  otherwise,  at  the 
circuit,  the  complaint  was  dismissed.  The  costs  being  adjusted 
on  due  notice,  and  the  judgment  perfected,  payment  of  the 
costs  was  demanded  from  the  plaintiff's  attorney,  who  refused 
to  pay  the  same. 

This  motion  is  resisted,  on  the  ground  that  the  defendant, 
hating  taken  steps  to  compel  the  plaintiff  to  file  security  for 
costs,  ought  not  afterwards  to  abandon  such  proceeding  and 
rely  upon  his  claim  upon  the  attorney ;  arid  that  the  defend- 
ant, if  entitled  to  payment  from  the  attorney,  can  not  collect 
from  him  the  costs  of  proceeding,  by  noticing  for  trial,  to 
obtain  a  dismissal  of  the  complaint,  after  having  taken  steps 
to  compel  the  filing  of  security,  and  after  having  stayed  the 
plaintiff's  proceedings  till  such  security  should  be  filed. 

In  all  cases  where  the  plaintiff  is  a  non-resident  at  the  time 
of  the  commencement  of  the  suit,  the  attorney  for  plaintiff  is 
liable  for  costs  to  an  amount  not  exceeding  one  hundred  dol- 
lars, until  security  for  costs  shall  be  filed,  whether  such  secu- 
rity shall  have  been  required  by  the  defendant  or  not.  (2  R. 
S.  3d  cd.  711,  sec.  7.)  The  requiring  of  the  security  for  costs 
in  this  case  was,  therefore,  no  waiver  of  the  claim  upon  the 
attorney.  No  security  was  filed  in  obedience  to  the  order,  and 
the  liability  of  the  attorney  continues  until  security  be  filed. 

As  to  the  stay  of  proceedings,  the  notice  for  trial  was  a 
waiver  of  it,  and  the  plaintiff  was  at  liberty  to  appear  and 
prosecute  the  suit.  Hay  agt.  Power,  (2  Edw.  R.  494.)  The 
plaintiff  having  refused  to  obey  the  order  to  file  security,  the 
defendant  had  a  right  to  proceed  in  the  cause,  as  if  none  had 
been  demanded,  and  to  rely  on  the  liability  of  the  attorney  for 
his  costs.  The  attorney  could  have  relieved  himself  from 
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such  additional  expense  by  discontinuing  the  suit,  and  paying 
•costs  up  to  that  time. 

The  motion  must  be  granted,  and  the  order  will  be  that  the 
•attorney  pay  to  the  defendant,  the  costs  in  judgment,  $81,60, 
and  interest  since  28th  June,  1853,  and  also  ten  dollars  subse- 
quently adjudged  to  the  defendant  for  resisting  a  motion  made 
ty  the  plaintiff,  and  also  $10,  costs  of  this  motion,  not  exceed- 
ing in  the  whole,  one  hundred  dollars.  (2  Coioen,  460 ;  10 
Wend.  621.)  In  case  of  a  failure  to  comply  with  such  order 
Avithin  twenty  days  after  demand  duly  made,  and  service  of  a 
certified  copy  of  the  order,  another  application  to  the  court 
will  be  necessary,  but  it  may  be  made  ex  parte,  (1  Barb.  Ch. 
Pr.  593.)  The  defendant  will  then  be  entitled  to  an  execution 
against  the  personal  property  of  the  attorney ;  process,  in 
nature  of  a  fieri  facias  against  personal  property,  having  been 
substituted,  by  statute,  for  a  precept  in  nature  of  an  attachment. 
(Sess.  Laws  of  1847,  page  491.)  The  demand  of  payment 
which  has  already  been  made,  will  not  avail  the  defendant,  or 
excuse  him  from  making  a  further  demand.  The  case  of 
Norton  agt.  Rich,  (20  John.  475,)  is  inapplicable.  That  was 
the  case  of  an  assignee,  for  whose  benefit  the  suit  was  prose- 
cuted. An  attorney  for  a  non-resident  plaintiff  cannot  be 
proceeded  against  as  for  contempt,  unless  he  refuses  payment 
after  an  order  of  the  court  has  been  made  and  served,  requir- 
ing him  to  pay. 

Motion  granted. 

VOL.  VTII.  63 
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SUPREME  COURT. 

JOHNSON  agt.  SNYDER  AND  SCHENCK,  Assignee. 
SAME  agt.  SAME,  AND  WISWALL,  substituted  Assignee. 

Where  two  partners  failed,  and  an  assignment  was  made  by  one  of  them,  ap- 
proved by  the  other,  to  pay  certain  debts  of  the  concern,  and  among  other 
property  assigned,  was  a  balance  of  $5,409,  due  by  the  partner  who  made  the 
assignment,  to  the  firm  : 

On  a  claim  by  the  other  partner  to  an  account  for  his  share  of  the  $5,409,  on 
the  ground  that  he  had  paid  certain  notes  and  judgments  due  by  the  firm. 
Held,  it  appearing  that  there  were  creditors  protected  by  the  assignment,  who 
were  not  paid,  that  these  creditors  had  a  prior  right  to  be  paid  out  of  that 
debt. 

Consequently,  they  should  be  called  in  and  represented,  by  a  proper  amendment 
of  the  complaint,  before  any  decree  could  be  made  for  the  plaintiff. 

JVeto  York  Special  Term,  November,  1853.  This  cause  was 
heard  on  pleadings  and  proofs. 

T.  E.  STEWART,  for  Plaintiff. 
J.  M.  PL  ATT,  for  Defendants. 

MITCHELL,  Justice. — Johnson  and  Snyder  were  partners, 
and  failed,  and  an  assignment  was  executed  to  Schenck,  by 
Johnson,  and  approved  by  Snyder,  of  certain  property,  to  pay 
certain  debts  of  the  concern,  and  among  other  property  assigned 
was  a  balance  of  $5,409,  due  by  Snyder  to  the  firm. 

Schenck  died,  and  Wiswall  was  substituted  assignee,  in  his 
place. 

The  plaintiff  claims  that  he  is  entitled  to  an  account  against 
Snyder,  his  late  co-partner.  He  proves  that  certain  judgments 
due  by  the  firm,  have  been  satisfied  as  to  him  alone.  That 
does  not  show  any  benefit  conferred  by  him  on  Snyder,  or  give 
him  any  right  to  call  Snyder  to  account.  Under  our  statute 
allowing  one  partner  to  be  released,  and  the  liability  of  the 
other  to  be  retained,  he  has  obtained  these  discharges,  which 
are  beneficial  to  himself  alone,  and  leave  Snyder  liable  to  pay 
as  much  on  those  judgments  as  he  was  bound  to  pay  before,  as 
between  him  and  Johnson. 
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The  plaintiff  also  produced  certain  notes  of  the  firm,  in  his 
possession,  and  claimed  that  their  possession  showed  that  he 
had  paid  their  face  for  them.  Their  possession  merely  showed 
that  he  had  obtained  a  discharge  of  himself  and  partner  from 
them.  It  did  not  show  what  he  paid  for  them.  The  creditors 
may  have  given  them  up  for  nothing,  or  for  a  very  trifling  con- 
sideration, and  his  partner  can  only  be  accountable  for  his 
share  of  what  Johnson  actually  paid  for  them.  The  plaintiff's 
proof  failed,  therefore,  as  to  those  matters. 

The  parties  then  stand  precisely  as  they  did  before  the 
assignment,  except  that  the  plaintiff  has  for  his  own  benefit, 
and  without  benefit  to  Snyder,  procured  his  own  discharge 
from  certain  debts. 

It  also  appears  that  there  were  some  creditors  protected  by 
the  assignment  who  are  not  yet  paid.  They  are  entitled  to  be 
paid  before  the  plaintiff,  and  their  demands  being  secured  by 
the  deed  in  trust,*  are  no  more  barred  by  the  statute  of  limita- 
tions than  the  plaintiff's  demand  is.  If  the  plaintiff  is  therefore 
entitled  to  call  the  defendant  to  account,  for  the  plaintiff's 
share  of  the  $5>409,  due  by  Snyder  to  the  firm,  the  creditors 
who  are  secured  by  the  trust  deed  have  a  prior  right  to  be  paid 
out  of  that  debt ;  they,  therefore,  must  be  called  in  and  repre- 
sented in  some  way,  before  any  decree  can  be  made  for  the 
plaintiff. 

The  plaintiff  should  amend  his  complaint  so  as  to  call  the 
trustee  to  account  for  all  moneys  received  under  the  assign- 
ment, and  should  show  that  he,  the  plaintiff,  did  not  use  the 
trust  funds  to  obtain  the  releases  and  discharges  given  to  him, 
or  if  he  did,  how  much  he  used  of  them,  and  offer  to  account 
for  all  the  assigned  property  which  the  assignee  allowed  to 
come  to  his  hands,  and  to  have  the  assigned  property  duly 
applied  to  discharge  any  unsatisfied  debts  secured  by  the 
assignment;  and  then  can  claim,  that  on  the  prior  accounts 
being  settled,  the  defendant,  Snyder,  may  account  to  the  plain- 
tiff for  any  balance  that  may  then  be  found  due  by  Snyder  to 
the  plaintiff— the  plaintiff  offering  to  pay  the  balance  if  he  shall 
be  found  to  be  indebted  to  Snyder. 
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This  alters  so  much  the  scope  of  the  bill,  that  the  amend- 
ment can  only  be  allowed  on  payment  of  all  costs  since  the 
filing  of  the  original  bill. 

If  the  plaintiff  does  not  accept  these  terms  the  complaint 
must  be  dismissed  with  costs.  The  new  complaint  must  con- 
tain a  precise  account  of  moneys  paid  by  plaintiff  for  the  firm, 
and  of  the  assets  assigned  received  by  him,  and  how  they  were 
disposed  of,  and  what  he  actually  paid  on  obtaining  any  dis- 
charge. 


SUPREME   COURT. 

MILLS  AND  OTHERS  agt.  CORBETT. 

Any  process  may  be  considered  "issued"  if  made  out  and  placed  in  the  hands 
of  a  person  authorized  to  serve  it,  and  with  a  bona  fide  intent  to  have  it 
served. 

The  word  "  issued,"  in  section  227  of  the  Code,  should  not  be  construed  to 
mean  the  same  as  "  delivered  to  the  sheriff,"  in  section  99. 

Therefore,  where  a  summons  and  attachment  were  made  out  together,  and  the 
attachment  was  delivered  to  the  sheriff  for  service,  and  the  attorney  undertook 
to  make  service  of  the  summons,  but  was  not  able  to  find  the  defendant,  be- 
fore the  attachment  had  been  executed,  Held,  that  the  attorney  had  the  same 
right  to  make  service  of  the  summons  as  the  sheriff  would  have  had  if  deliver- 
ed to  him ;  and  a  motion  to  set  aside  the  attachment  for  irregularity,  on  the 
ground  of  the  omission  to  deliver  to  the  sheriff,  the  summons  with  the  attach- 
ment, was  denied, 

Erie  Special  Term,  June,  1853.  Motion  to  set  aside  attachment 
for  irregularity.  The  irregularity  upon  which  the  defendant 
relied,  to  sustain  the  motion,  consisted  in  the  omission  of  the 
plaintiffs  to  deliver  to  the  sheriff,  at  the  time  of  issuing  the 
attachment,  a  summons  against  the  defendant.  The  facts  in 
the  case  appear  sufficiently,  in  the  opinion  of  the  court. 

. 
W.  ROBERTSON,  for  Plaintiff's. 

METZ  &  CLARK,  for  Defendant. 

HARRIS,  Justice. — An  action  can  only  be  commenced  by  the 
service  of  a  summons ;  such  service  can  only  be  made  in  the 
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manner  prescribed  in  the  134th  and  135th  sections  of  the  Code. 
In  reference,  however,  to  the  statute  of  limitations,  it  is  provi- 
ded that  the  delivery  .of  a  summons  to  the  sheriff,  with  the 
intent  that  it  shall  be  actually  served,  shall  be  deemed  equiva- 
lent to  the  commencement  of  the  action.  The  99th  section,  in 
which  this  provision  is  found,  expressly  limits  its  operation  to 
the  title  relating  to  the  time  of  commencing  civil  actions. 

But  it  is  provided  by  the  227th  section,  that  the  plaintiff 
may,  at  the  time  of  issuing  the  summons,  and,  of  course,  before 
the  action  has  been  commenced  by  its  service,  have  the  pro- 
perty of  the  defendant  attached,  in  the  cases  therein  specified. 
The  attachment  may  be  served  when  the  summons  is  issued. 
In  this  case,  no  summons  had  been  delivered  to  the  sheriff,  and 
for  this  reason,  it  is  contended  that  the  attachment  was  unau- 
thorized. It  appears  from  the  affidavit  of  the  plaintiffs'  attor- 
ney, that  before  he  obtained  the  warrant  of  attachment,  he  had 
made  out  a  summons,  and  had  himself  sought  to  make  service 
thereof,  upon  the  defendant.  The  question  presented  for  adju- 
dication, therefore,  is,  whether  within  the  meaning  of  the  term, 
as  used  in  the  227th  section  of  the  Code,  the  summons  was 
"issued." 

Had  it  been  intended  that  the  summons  should  be  delivered 
to  the  sheriff,  in  order  to  warrant  the.  attachment  of  the  defend- 
ant's property,  under  the  provisions  of  the  227th  section,  it 
may  well  be  supposed  that  the  same  terms  would  have  been 
employed  to  express  such  intention,  as  are  used  in  the  99th 
section.  There,  it  is  provided  that  for  the  purposes  specified, 
the  summons  must  be  delivered  to  the  sheriff,  while,  to  justify 
an  attachment,  it  is  declared  to  be  enough  that  the  summons 
is  "issued."  Now,  as  the  summons  may  be  served  by  another 
person  as  well  as  the  sheriff,  I  do  not  feel  authorized  to  con- 
strue the  word  "  issued,"  as  used  in  the  227th  section  as 
meaning  the  same  thing  as  "  delivered  to  the  sheriff,"  in  the 
99th  section.  I  think  it  is  enough  that  the  summons  is  made 
out  and  is  ready  for  service.  There  can  be  no  reason  why,  in 
an  action  in  which  an  attachment  is  to  be  served,  the  sum- 
mons should  be  placed  in  the  hands  of  the  sheriff,  any  more 
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than  in  any  other  action.  There  is  nothing  in  the  language  of 
the  227th  section  which  indicates  any  such  intention.  I  think 
any  process  may  be  said  to  be  issued,  when  it  is  made  out  and 
placed  in  the  hands  of  a  person  authorized  to  serve  it,  and  with 
a  bona  fide  intent  to  have  it  served,  if  practicable.  If  so,  the 
summons  in  this  case  was  "  issued."  The  attorney  having 
made  it  out  and  subscribed  it,  went  with  it  in  search  of  the 
defendant,  for  the  purpose  of  making  service.  He  had  the 
same  authority  to  serve  it  as  the  sheriff  would  have  had,  if  it 
had  been  delivered  to  him. 

The  motion  must  be  denied,  but  as  the  question  is  new,  it 
should  be  without  costs. 


SUPREME   COURT. 

WEBER  agt.  DEFOR  AND  LAMBELET 

voro  .ibu»    ta& 

Where  two  partners  agreed,  in  writing,  to  dissolve,  and  that  one  of  the  firm 
should  leave,  and  the  other  assume  the  business  and  settlement  of  the  debts, 
due  to  or  by  the  firm,  and  be  responsible  to  the  other  for  the  amount  that 
would  be  coming  to  him,  Held,  that  this  was  not  a  mere  assignment  in  trust, 
to  convert  the  property  into  money,  and  pay  the  outgoing  partner  his  share; 
the  remaining  partner  was  to  have  the  right  to  use  the  partnership  property  as 
his  own,  and  was  personally  responsible  to  the  other  partner,  for  his  share. 

And  in  the  absence  of  fraud  in  the  management  of  the  concern,  the  outgoing 
partner  could  not  institute  proceedings  to  wind  up  the  business  and  appoint  a 
receiver. 

New  York  Special  Term,  December,  1853.  Motion  to  dissolve 
injunction.  Weber  and  Defor  were  in  partnership  for  some 
years,  when  they  agreed,  in  writing,  to  dissolve,  and  that 
Weber  should  leave  the  firm  and  thenceforth  renounce  the 
signature  of  the  house,  and  that  Defor  should  assume  the  con- 
tinuance of  the  establishment,  and  the  settlement  of  the  debts 
due  to  or  by  the  firm.  Defor  was  also  to  be  responsible  to 
Weber  for  what  should  be  coming  to  him. 

W.  D.  CRAFT,  for  Motion. 
BUCKHAM  &  SMALES,  Contra 
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MITCHELL,  Justice. — It  is  evident  from  the  agreement,  that 
Defor  was  not  the  mere  assignee  in  trust,  to  convert  the 
assets  into  money,  and  pay  Weber  his  share ;  he  was  to  have 
greater  rights,  and  was  to  have  and  use  the  partnership  property 
as  his  own,  and  having  done  so,  to  be  responsible  to  Weber 
for  Weber's  share.  Weber  looked  to  Defor's  responsibility 
for  his  safety,  and  did  not  choose  to  make  him  his  trustee.  He 
probably  had  a  motive  in  this.  To  have  put  the  property  in 
trust  would  have  caused  a  great  sacrifice  to  both — but  to  leave 
the  remaining  partner  to  take  the  stock  and  other  assets  and 
dispose  of  them  in  the  ordinary  course  of  business,  receiving 
the  debts  due  to  the  firm,  and  paying  those  due  by  it,  as  if  all 
were  his  own,  would  ensure  the  largest  results  in  the  winding 
up  of  the  business. 

Defor  then  had  a  right  to  sell  the  whole  or  any  part  of  the 
property  for  cash,  or  on  credit,  and  in  small  parcels  or  large, 
or  in  mass,  provided  there  was  neither  bad  faith  on  his  part,  nor 
any  such  gross  negligence  as  would  be  a  badge  of  bad  faith. 

The  allegations  in  the  complaint  and  accompanying  affida- 
vits, raised  a  suspicion  of  bad  faith.  Those  matters  are  now  all 
explained.  It  appears  that  Lambelet  took  the  assignment  of 
the  whole  property  in  this  city,  from  Weber,  and  assumed  to 
pay  certain  debts  of  the  old  firm ;  that  this  was  done  in  the 
presence  of  two  or  more  witnesses ;  that  an  entry  of  it  was 
immediately  made  in  the  books  opened  by  Lambelet,  under  the 
direction  of  both  Lambelet  and  Defor,  and  that  Lambelet  has 
since  paid  debts  of  the  firm  to  the  amount  of  more  than  $6,400, 
and  that  the  only  debts  of  the  firm  which  have  fallen  due  and 
are  not  paid,  are  some  which  both  Weber  and  Defor  had  deter- 
mined to  contest.  It  also  appears  that  Lambelet  is  not,  as  was 
represented,  a  man  of  no  property,  but  that  he  has  a  patrimo- 
nial estate  worth  $15,000. 

Under  these  circumstances  the  charge  of  fraud  is  repelled, 
and  it  is  plain  that  the  interests  of  all  will  be  better  promoted 
by  allowing  Lambelet  to  proceed  in  his  business,  and  discharge 
the  debts  which  he  assumed  to  pay,  than  by  putting  the  pro- 
perty in  the  hands  of  a  receiver. 
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Lambelet's  books  show  that  he  agreed  to  pay  certain  debts 
of  the  firm ;  this  may  not  bind  him  to  Weber ;  he  must  enter 
into  a  covenant  or  bond  with  him,  to  pay  those  debts,  and 
thereupon  the  injunction  must  be  dissolved.  The  costs, 
will  abide  the  event. 


SUPREME  COURT. 

THE  CEMETERY  BOARD  OF  THE  TOWN  or  HYDE  PARK  agt.- 
TELLER  AND  OTHERS. 

In  an  action  brought  to  recover  $200,  the  liquidated  damages  expressed  in  a 
\\        contract  to  convey  lands,  the  notice  in  the  summons  should  be  made  under 
the  first  subdivision  of  §  129  of  the  Code.     Because  the  action  is  on  coa- 
^*     tract  for  the  recovery  of  money  only. 

But,  it  seems,  that  where  the  action  is  brought  to  recover  damages  for  a  breach 
of  contract,  the  notice  in  the  summons  should  be  under  the  2d  sub.  o/§  129. 

Dutchess  Special  Term,  December,  1853.  The  action  is 
brought  to  recover  $200,,  the  liquidated  damages  for  non-per- 
formance of  a  contract  to  convey  lands.  The  notice  in  the 
summons  states  that  if  defendants  fail  to  answer,  the  plaintiffs 
will  apply  to  the  court  for  the  relief  demanded  in  the  complaint. 

The  defendants  move  to  set  aside  the  summons  for  not  con- 
forming to  the  complaint. 

J.  THOMPSON,  for  Defendants. 
E.  Q.  ELDRIDGE,  for  Plaintiffs. 

BARCULO,  Justice.  —  I  must  admit  that  I  never  was  very 
strongly  impressed  with  the  correctness  of  the  decision  in 
Williams  agt.  Miller,  (4  How.  94,)  where  it  was  held  that  an 
action  for  a  breach  of  promise  of  marriage  fell  under  the  first 
subdivision  of  section  129,  as  being  on  a  contract  for  the  reco- 
very of  money  only.  On  the  contrary,  it  seemed  to  me  that 
the  contract  was  for  something  quite  different  ;  and  indeed,  that 
money  did  not  enter  into  it,  directly,  at  all.  Nor  do  I  suppose 
that  the  plaintiff  should  be  permitted  to  take  judgment  without 
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applying  to  the  court,  in  case  of  a  breach  of  a  contract,  where 
the  suit  is  brought  to  recover  damages,  as  was  decided  in 
Trapp  agt.  The  N.  Y.  and  Erie  R.  R.  Co.,  (6  How.  237.)  I 
suppose  that  that  subdivision  ought  only  to.be  applied  to  those, 
contracts  which  in  terms  provide  for  the  payment  of  money* 
In  other  words,  I  suppose  the  Code  manufactors  intended  to 
retain  the  substance  of  the  old  practice,  but,  to  make  it  new 
and  original,  atttempted  to  put  it  into  a  new  dress,  and,  as 
usually  happens  with  them,  failed  to  express  themselves  so  as 
to  be  understood. 

But  this  case  does  not  stand  upon  the  same  ground  as  those, 
above  cited.  It  will,  therefore,  be  unnecessary  to  determine 
whether  they  are  to  be  followed. 

In  this  case  the  contract  provides  expressly  for  the  payment 
of  $200,  as  the  liquidated  damages,  and  there  can  be  no  reason 
for  saying  that  it  does  not  fall  within  the  clause  above  men- 
tioned. 

The  motion  to  set  aside  summons  must  be  granted,  with 
leave  to  plaintiffs  to  amend  the  same  within  twenty  days,  on 
payment  of  five  dollars  costs. 


SUPREME   COURT. 

ROWLAND,  BY  ALLEN,  her  next  friend,  agt.   FORT  EDWARD 
PAPER  MILL  COMPANY. 

ROWLAND,  BY  HUGHES,  her  next  friend,  agt.  Same. 

In  all  cases  in  which  a  wife  sues,  or  is  sued  by,  a  stranger,  in  respect  to  her 
separate  property,  her  husband  should  be  a  party,  plaintiff  or  defendant,  unless 
he  is  civilly  dead,  8tc. 

When  the  husband  may,  and  when  he  must,  join  the  wife ;  and  when  she  must 
sue  by  her  next  friend ;  and  her  rights  under  the  statutes  of  1848  and  1849,  for 
the  effectual  protection  of  the  property  of  married  women,  considered. 

Special  Term,  August,  1853.     In  the  first  named  suit,  the 
complaint  stated  that  plaintiff  was  married  to  Thomas  Rowland 
in  February,  1852,  and  still  remains  his  wife,  and  that  on  the 
VOL.  VIII.  64 
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1st  day  of  January,  1853,  the  defendants  an  incorporated 
company,  gave  her  a  promissory  note,  by  which,  for  value  re- 
ceived, they  promised  to  pay  to  the  order  of  the  plaintiff,  $300, 
in  four  months ;  which  they  have  not  paid,  but  are  justly  in- 
debted to  plaintiff  therefor;  and  that  she  is  owner  of  the  note, 
and  that  it  is  the  separate  property  of  the  plaintiff. 

The  complaint  in  the  second  suit  was  precisely  like  the 
first,  except  that  the  marriage  was  alleged  to  have  taken  place 
in  February,  1853,  and  the  note  given  on  the  1st  day  of  Janua- 
ry, 1853,  and  payable  in  two  months. 

The  defendants  demurred  in  both  suits,  specifying  as  grounds 
therefor,  that  plaintiff  had  not  legal  capacity  to  sue ;  that 
there  was  a  defect  of  parties  plaintiff;  that  plaintiff  had  no 
right  to  sue  by  next  friend  ;  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action ;  and  that  it  did 
not  appear  how,  or  by  whom,  or  for  what  purpose,  the  note 
was  given  or  made. 

WAIT  &  PARRY,  for  Defendants. 
HUGHES  &  NORTHROP,  for  Plaintiff. 

HAND,  Justice. — Before  the  recent  statutes,  no  doubt,  the 
husband  could  have  brought  an  action  upon  both  of  these 
notes,  and  might  in  one  case,  and  must  in  the  other,  have  joined 
the  wife.  (Searing  agt.  Searing,  9  Paige,  288 ;  Thompson 
agt.  Ellsworth,  1  Barb.  Ch.  R.  624 ;  Moehring  agt.  Mitchell, 
Id.  271;  Philliskirk  agt.  Pluckwell,  2  M.  and  Sel.  393; 
Burrough  agt.  Moss,  10  B.  and  C.  558 ;  Howell  agt.  Maine, 
3  Lev.  403;  Nash  agt.  Nash,  2  Modd.  R.  133;  McMilage 
agt.  Holloway,  1  B.  and  Jlld.  218 ;  and  see  Borst  agt.  Spel- 
man,  4  Comst.  290.)  At  law  the  husband  and  wife  must  have 
joined,  to  recover  rights  in  action  belonging  to  her  at  the  time 
of  the  marriage,  for  they  survive.  (Morse  agt.  Earl,  13  Wend. 
271 ;  Clancey  on  Rights  of  Married  Women,  4 ;  Bing.  on  Cov. 
246 ;  Reeves  on  Dam.  Rel.  126.) 

On  a  note  or  bond  given  to  her  during  coverture,  the  wife 
might  have  been  joined,  or  the  husband  have  sued  alone. 
(Bing.  on  Cov.  251 ;  Clancy,  fyc.  4,  5 ;  Reeve's  Dom.  Rel.  131 ; 
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Searing  agt.  Searing,  9  Paige,  288 ;  Thompson  agt.  Ellsworth, 
1  Barb.  Ch.  R.  624;  Philliskirk  agt.  Pluckwell,  2  M.  and 
Sel.  393 ;  Howell  agt.  Maine,  3  Lev.  403.)  And  she  might 
sometimes  be  joined  in  a  suit  on  other  express  promises  to  her, 
and  where  she  was  the  meritorious  cause  of  action,  or  there 
was  a  consideration  moving  from  her,  which  must  have  appeared 
in  the  declaration.  (Muse  agt.  Wills,  4  B.  and  Aid.  739  ; 
Brashford  agt.  Buckingham,  Cro.  J.  205 ;  1  Chit.  PL  18,  19 ; 
Staley  agt.  Barhite,  2  Cai.  221;  Thorn  agt.  Dillingham,  1 
Den.  254.)  But  in  no  case,  at  law,  could  the  wife  sue  alone, 
unless  her  husband  was  civilly  dead,  or  banished,  or  there  had 
been  a  divorce,  &c.  (Cardell  agt.  Shaw,  4  T.  R.  361 ;  Mar- 
shall agt.  Rutton,  8  Id.  545 ;  Beard  agt.  Webb.  2  B.  and  P. 
93 ;  1  Chit.  PI.  18 ;  Boggett  agt.  Frier,  11  East.  301 ;  Cham- 
bers agt.  Donaldson,  9  Id.  471 ;  Byrne  agt.  Van  Hoesen,  5 
J.  R.  66 ;  Johnson  agt.  Parmeley,  17  J.  R.  271 ;  People  agt. 
Webster,  10  Wend.  554 ;  1  Sel.  JV.  P.  229 ;  1  Burr.  Pr.  61 ; 
Stor.  Eq.  PI.  62.)  This  rule  seems  to  have  been  inflexible, 
whatever  was  the  nature  of  the  interest  of  the  wife ;  for  at 
common  law,  she  had  no  separate  property.  (Coomes  agt. 
Elling,  3  Atk.  679 ;  Clancy,  251 ;  2  Stor.  Eq.  Jur.  §  1378.) 
And  no  general  creditors.  (Marshall  agt.  Rutton,  supra,  2 
Stor.  Eq.  Jur.  §  1397 ;  Rodgers  agt.  Ludlow,  3  Sandf.  C.  R. 
104 ;  Lewis  agt.  Lee,  3  B.  and  C.  291 ;  5  Ves.  17,  and  notes 
to  Sumner's  Ed.;  Gardner  agt.  Gardner,  22  Wend.  528 ; 
Lovett  agt.  Robinson,  7  How.  Pr.  R.  205 ;  Noyes  agt.  Blake- 
man,  3  Sandf.  531.)  In  Richards  agt.  Richards,  (2  B.  and 
Aid.  447,)  a  note  given  by  the  husband  and  the  defendants  to 
the  wife,  was  held  to  survive  to  her  after  his  death,  even 
though  the  defendants  were  but  sureties  of  the  husband.  But 
there  the  rule  that  the  wife  could  not  sue  at  law  without  joining 
her  husband,  was  recognized,  and  it  was  conceded  that  no 
action  could  have  been  brought  upon  the  note  during  the  cover- 
ture. So  when  the  husband  sued  in  equity,  for  her  personal 
property,  not  settled  to  her  separate  use,  as  a  general  rule  he 
must  have  joined  the  wife.  (1  Dan.  Pr.  113,  143;  Schuyler 
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agt.  Hoyle,  5  J.  C.  R.  196 ;  Blount  agt.  Bestland,  5  Ves. 
515.) 

But  in  equity,  as  to  her  separate  property,  she  is  deemed  a 
feme  sole,  and  may  not  only  charge  it,  unless  prevented  by  the 
terms  of  the  gift,  grant,  &c.,  but  she  could  maintain  a  suit  in 
relation  to  it,  without  joining  her  husband  as  plaintiff.  Former- 
ly, in  such  suits  by  her,  the  husband  was  joined  with  her,  for 
sake  of  conformity.  The  court  itself  took  care  that  the  sepa- 
rate estate  of  the  wife,  recovered  in  such  suits,  was  protected 
from  the  husband.  The  allegation  in  the  bill  of  complaint, 
that  the  property  was  her  separate  estate,  and  a  decree  to  that 
effect,  were  considered  sufficient  protection  for  the  defendant. 
(Smith  agt.  Myers,  3  Modd.  R.  474 ;  Lillia  agt.  Airey,  1  Ves. 
Jr.  277 ;  Star.  Eg.  PI.  64 ;  Star.  Eq.  Jur.  1868 ;  Wade  agt. 
Parker,  2  Keen.  72,  75.)  But  by  the  more  recent  practice,  a 
bill  by  the  husband  and  wife  for  her  separate  estate,  is  consi- 
dered his  bill,  and  the  defendant  may  insist  upon  her  prosecu- 
ting by  her  next  friend.  (Grant  agt.  Van  Schoonhoven,  9 
Paige,  257 ;  Bowes  agt.  Smith,  10  Id.  201 ;  Alton  agt.  Jones, 
3  Barb.  Ch.  R.  397;  Cook  agt.  Rawdon,  6  How.  Pr.  R. 
235  ;  Stewart  agt.  Kissam,  2  Barb.  498  ;  England  agt.  Dounes, 
1  Beav.  96;  Sigel  agt.  Phillips,  7  Sim.  239;  Owden  agt. 
Campbell,  8  Id.  551 ;  Hughes  agt.  Evans,  1  S.  and  S.  185 ; 
Mole  agt.  Smith,  1  J.  and  W.  645;  Thorley  agt.  Yeats,  1 
Yo.  and  Coll.  C.  C.  438 ;  Simonds  agt.  Hawood,  1  Keen.  7 ; 
Wade  agt.  Parker,  2  Id.  59.)  And  in  every  case,  unless  the 
husband  was  civilly  dead,  absent,  banished,  &,c.,  where  the 
suit  was  with  a  stranger,  the  husband  must  have  been  plaintiff 
or  defendant,  as  well  in  equity  as  at  law.  (1  Fonb.  109,  JV. 
P.;  Smith  agt.  Myers,  supra;  Clancy,  358;  Stor.  Eq.  PI.  64; 
Hill  on  Tr.  225.)  Mr.  FONBLANQUE  said,  he  had  not  been 
able  to  find  a  case,  either  at  law  or  in  equity,  in  which  she  had 
been  allowed  to  sue,  or  be  sued  by  a  stranger,  merely  in 
respect  to  her  separate  property,  without  her  husband  being 
plaintiff  or  defendant.  (1  Fonb.  109,  JV*.  P.)  Our  courts  have 
construed  the  power  of  the  wife  to  dispose  of,  or  charge  her 
property,  with  great  liberality.  (Jacques  agt.  Meth.  Ep.  Ch. 
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IT  J.  R.  548 ;  Strong  agt.  Skinner,  4  Barb.  546.;  Dyett  agt. 
N.  A.  Coal  Co.,  20  Wend.  573;  2  Stor.  Eg.  Jur.  1390,  et 
seq.}  But  where  no  valid  disposition  of  the  separate  personal 
property  of  the  wife  was  made  by  her,  and  there  was  no  limi- 
tation over  to  others,  the  husband  took  it ;  not  it  seems,  as  next 
of  kin,  but  jure  mariti.  (Stewart  agt.  Stewart,  7  J.  C.  R. 
245 ;  Lockwood  agt.  Stockholm,  11  Paige,  91 ;  Moloney  agt. 
Kennedy,  10  Sim.  254 ;  Proudley  agt.  Fielder,  2  M.  and  K. 
57;  Watt  agt.  Watt,  3  Ves.  244;  Watson  agt.  Bonney,  2 
Sandf.  R.  405 ;  2  R.  S.  755,  §§  29,  30,  98  §  79 ;  Van  Wert 
agt.  Benedict,  1  Bradf.  R.  114 ;  McCosker  agt.  Golden,  Id. 
64 ;  Tugman  agt.  Hopkins,  4  M.  and  Or.  389 ;  Carne  agt. 
Brice,  7  M.  and  W.  183;  and  see  Bailey  agt.  Wright,  18 
Ves.  49 ;  Fettiplace  agt.  Gorges,  1  Ves.  Jr.  46 ;  Garrick  agt. 
Ld.  Camden,  14  Id.  372.)  And  in  many  cases,  where  the 
principal  could  not  go  to  the  husband,  he  took  the  accretion  or 
savings  undisposed  of  at  her  death.  (Moloney  agt.  Kennedy, 
supra;  Tugman  agt.  Hopkins,  supra;  Carne  agt.  Brice,  supra; 
Messenger  agt.  Clarke,  5  Exch.  R.  388 ;  and  see  Shirley  agt. 
Shirley,  9  Paige,  364;  2  Edwd.  C.  R.  628;  3  Id.  336.) 
Though  it  might  be  otherwise  in  equity.  (Clancy,  271,  ct  seq.; 
Searing  agt.  Searing,  supra.)  Even  of  real  estate,  held  by 
the  wife  as  her  separate  property,  the  husband  may  be  tenant 
by  the  curtesy.  (Hurd  agt.  Case,  9  Barb.  369 ;  Morgan  agt. 
Morgan,  5  Madd.  R.  408 ;  Roberts  agt.  Dixwell,  1  Atk.  606 ; 
Sweetapple  agt.  Binden,  2  Kern.  536 ;  Clancy,  193 ;  4  Kent. 
31.)  And  beside,  where  the  wife  obtains  separate  property 
without  the  intervention  of  trustees,  the  husband  will  be  held 
a  mere  trustee  for  her.  (2  Stor.  Eq.  Jur.  §  1380 ;  Bing.  on 
Cov.  273 ;  2  Kent.  162 ;  Bennett  agt.  Davis,  2  P.  Wms.  316.) 
And  in  a  suit  by  cestui  que  trust,  against  strangers,  the  trustees 
were  necessary  parties.  (Hill  on  Tr.  546.) 

It  was  reasonable,  therefore,  that  the  husband  should,  in  all 
cases,  unless  banished,  &c.,  be  a  party,  as  well  to  protect  his 
own  interests,  as  for  the  protection  of  the  defendant.  A  suit 
by  the  wife  alone,  he  not  being  a  party,  would  not  affect  the 
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rights  of  the  husband  ;  nor  protect  the  defendant  against  him. 
See  Reeve  agt.  Dalby,  2  Sim.  and  S.  464 ;  1  Dan.  Pr.  143.) 

What  change  in  the  rights  of  the  parties,  or  in  the  practice, 
has  been  made  by  the  Code  and  the  statutes,  for  the  more 
effectual  protection  of  the  property  of  married  women  ?  (Laws 
o/"1848,  ch.  200,  p.  307  ;  Laws  0/1849,  ch.  375,  p.  528.) 

The  first  section  of  the  act  of  1848,  declares  that  "  the  real 
and  personal  property  of  any  female  that  may  hereafter  marry, 
and  which  she  shall  own  at  the  time  of  her  marriage,  and  the 
rents,  issues,  and  profits  thereof,  shall  not  be  subject  to  the 
disposal  of  her  husband ;  nor  be  liable  for  his  debts ;  and  shall 
continue  her  sole  and  separate  property,  as  if  she  were  a  single 
female."  The  second  section  of  the  act  declares  that  the 
property  "  and  the  rents,  issues  and  profits  thereof,  of  any 
female  now  married,  shall  not  be  subject  to  the  disposal  of  her 
husband ;  but  shall  be  her  sole  and  separate  property  as  if  she 
were  a  single  female ;  except  so  far  as  the  same  may  be  liable 
for  the  debts  of  the  husband  heretofore  contracted."  The 
third  section  of  the  act,  as  amended  in  1849,  is  as  follows : 
"  any  married  female  may  take  by  inheritance,  or  by  gift,  grant, 
devise  or  bequest,  from  any  person  other  than  her  husband, 
and  hold  to  her  sole  and  separate  use,  and  convey  and  devise 
real  and  personal  property,  and  any  interest  or  estate  therein, 
and  the  rents,  issues,  and  profits  thereof,  in  the  same  manner, 
and  with  like  effect,  as  if  she  were  unmarried ;  and  the  same 
shall  not  be  subject  tt  *he  disposal  of  her  husband,  nor  be 
liable  for  his  debts."  The  inn  triage  in  this  case,  was  after  the 
passage  of  the  act,  and  consequent!} ,  the  second  section  does 
not  apply.  And  the  first  section  does  not  apply  to  the  note 
given  after  the  plaintiff  was  married,  (the  first  suit  above  en- 
titled,) because  she  did  not  own  it  at  the  time  of  the  marriage. 
Probably,  the  discrepancy  in  the  date  of  the  marriage,  as  stated 
in  these  two  complaints,  is  merely  clerical,  but  I  must  decide 
upon  the  pleadings  as  I  find  them.  Perhaps  it  was  the  inten- 
tion by  the  third  section,  to  make  all  property  which  a  feme 
covert  may  receive,  her  sole  and  separate  estate.  Before  it 
was  amended,  it  only  declared,  what  had  long  been  held  in  a 
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court  of  equity,  that  it  was  lawful  for  a  married  woman  to  take 
and  hold  property  to  her  sole  and  separate  use,  under  a  proper 
gift,  grant,  &c.,  for  that  purpose.  But  this  construction  would 
now  render  the  provision  in  relation  to  property  taken  by  in- 
heritance, nugatory ;  and  probably  the  intention  was  to  make 
all  property  received  by  a  married  woman  in  the  modes  speci- 
fied, her  separate  estate.  But  then  it  would  hardly  include  a 
note  payable  directly  to  the  wife.  That  is  not  a  grant,  devise, 
or  bequest,  and  as  a  gift,  cannot  be  enforced.  (Story  on  Bitts, 
§  184 ;  Chitt.  on  Bills,  72  n.  g.;  Chitt  on  Cont.  51 ;  Harris  agt. 
Clark,  3  Comst.  112,  et  seq.  and  authorities  there  cited.} 

These  statutes,  therefore,  do  not  affect  the  suit  on  the  note 
given  after  the  marriage.  But  if  they  applied  to  both  notes,  I 
think  they  would  have  no  other  effect  than  to  make  them  the 
separate  property  of  the  wife,  subject  to  all  the  incidents  of  sepa- 
rate property  heretofore  held  by  grant,  devise  or  settlement,  if 
granted,  &c.,  on  the  same  terms  as  those  contained  in  these 
respective  sections.  And  the  husband  has  the  same  rights  and 
duties,  and  no  other,  as  he  would  have  in  those  cases. 

The  complaints  allege  that  the  notes  were  the  sole  property 
of  the  plaintiff;  but  no  facts  are  stated.  When  the  wife  was 
joined  at  law,  her  interest  must  have  been  expressly  stated. 
(Staley  agt.  Barhite,  2  Cai.  R.  221 ;  Bidgood  agt.  Way,  2  Bl. 
R.  1236 ;  1  Chitt.  PL  21.)  And  the  facts  showing  that  it  was 
her  separate  property  would  have  been  necessary  in  a  bill  in 
Chancery.  It  was  necessary  to  state  the  plaintiff's  right,  title, 
or  claim,  with  reasonable  certainty  as  to  the  essential  circum- 
stances of  time,  place  and  manner.  Where  plaintiff,  in  a  bill 
against  the  directors,  &c.,  of  an  unincorporated  company  al- 
leged that  he  had  purchased  certain  shares,  and  was  the  holder 
thereof,  without  stating  how  he  derived  his  title,  a  demurrer 
was  sustained.  (Walburn  agt.  Ingilby,  1  My.  and  K.  61. 
And  see  East  Ind.  Co.  agt.  Henchman,  1  Ves.  Jr.  287  ;  Palmer 
agt.  Mure,  2  Dick.  489 ;  Ryres  agt.  Ryres,  3  Ves.  343 ;  Stor. 
Eg.  PI.  §§  240  to  262.)  This  I  think  is  still  necessary,  and 
the  mere  statement,  that  the  note  was  her  separate  property, 
and  that  she  was  the  owner  thereof,  is  not  sufficient.  Under 
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section  162,  an  instrument  for  the  payment  of  money  only,  is 
sufficiently  pleaded  by  giving  a  copy,  and  stating  what  is  due 
to  the  plaintiff;  but  this  does  not  dispense  with  every  other 
allegation.  The  plaintiff,  certainly,  unless  a  party  to  the 
instrument,  must  connect  himself  with  it,  and  show  how  he 
derives  title.  (Lord  agt.  Cheeseboro,  4  Sand.  S.  C.  R.  696.) 
Primajfacie,  a  note  to  the  wife  belongs  to  the  husband,  and  he 
may  sue  upon  it  alone.  It  is  not  necessary  to  state  the  evi- 
dence, but  facts  according  to  their  legal  effect,  and  not  mere 
conclusions  of  law.  A  note  to  a  feme  covert  imports  a  consi- 
deration, prima  facie,  and  she-  may  be  considered  the  meritori- 
ous cause  of  action.  (Philliskirk  agt.  Pluckwell,  2  M.  and 
Sel.  393;  Borst  agt.  Spelman,  4  Comst.  290.)  But  no  pre- 
sumption arises  therefrom,  that  it  is  her  separate  property. 
Such  a  trust,  in  order  to  exclude  the  marital  rights  of  the  hus- 
band, must  be  distinctly  expressed.  (Clancy  262 ;  2  Stor.  Eg. 
Jur.  §  1383;  Kensington  agt.  Holland,  2  M.  and  K.  184; 
Tyler  agt.  Lake,  2  R.  and  Myl.  183.)  But,  with  some  hesi- 
tation, I  am  inclined  to  the  opinion  that  the  allegation,  that 
she  is  owner,  and  that  the  note  is  her  separate  property,  must, 
in  these  cases,  be  deemed  sufficient,  as  no  such  ground  of 
demurrer  is  specified.  (Code,  §§  144,  147,  148.)  As  to  the 
note  given  before  marriage,  the  facts  show,  without  any  such 
averment,  that  it  was  her  separate  property  under  the  statute 
of  1848. 

Admitting  the  notes  to  be  the  separate  property  of  the  wife, 
I  think  the  husband,  under  the  Code,  should  have  been  made 
a  party.  He  must  be  joined  with  her,  except  that  she  may 
sue  alone  when  the  action  concerns  her^eparate  property,  and 
when  it  is  betwreen  the  husband  and  the  wife.  When  he 
cannot  be  joined  with  her,  as  there  provided,  she  must  have  a 
next  friend.  (Code,  §  114.)  It  is  only  when  he  cannot  be 
joined  with  her,  that  she  can  sue  by  next  friend.  And  a  next 
friend  is  necessary  only  where  his  interests  are  adverse  to  her, 
for  in  all  other  cases  he  can  join  her.  When  his  interests  are 
adverse,  he  should  be  made  a  party  defendant,  as  necessary  to 
a  complete  determination  of  the  rights  involved.  (Code,  §  118.) 
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The  former  reasons  for  his  being  a  party  plaintiff  or  defendant 
in  a  suit  in  relation  to  her  separate  property,  still  exist. 

But  the  nonjoinder  of  the  husband  as  defendant,  is  not  spe- 
cified as  a  cause  of  demurrer.  If  this  is  her  separate  property 
there  is  no  defect  of  parties  plaintiff.  Is  the  nonjoinder  of  the 
husband,  as  defendant,  such  a  defect  that  the  court  cannot  give 
judgment  for  want  of  parties  ?  As  a  general  rule,  in  equity, 
all  persons  entitled  to  litigate  the  same  questions,  are  necessary 
parties.  (La  Grange  agt.  Merrill,  3  Barb.  Ch.  R.  625;  Baily 
agt.  Inglee,  2  Paige,  278 ;  Stor.  Eq.  PI  §  72,  et  seq.)  And  I 
have  no  doubt  the  court,  under  the  Code,  has  power  to  order 
the  cause  to  stand  over  to  enable  the  plaintiff  to  bring  the 
necessary  parties  before  the  court.  (Miller  agt.  McCan,  7 
Paige,  452 ;  1  Dan.  Pr.  339 ;  1  Barb.  Pr.  321 ;  Code,  §  173.) 
But  I  am  inclined  to  think,  the  defendants  can  waive  their 
objection  to  this  defect,  and  have  done  so.  It  has  been  doubted 
whether  a  misjoinder  of  husband  and  wife  could  be  taken 
advantage  of  at  the  hearing,  after  the  defendant  has  answered 
generally.  (Bowers  agt.  Smith,  10  Paige,  193  ;  Sweeney  agt. 
Hall,  Sausse  and  Sc.  662.)  But  the  better  opinion  seems  to  be 
that  it  may  be,  especially  where  the  sum  demanded  is  a  specific 
sum,  as  in  this  case.  (Bowers  agt.  Smith,  supra;  Sherman  agt. 
Burnham,  6  Barb.  413 ;  Wake  agt.  Parker,  2  Keen,  59.) 

However,  the  result  is  that  the  demurrers  must  be  overruled. 
But  as  the  defendants  will  have  leave  to  answer,  and  in  that 
ease  insist  upon  want  of  parties,  the  plaintiff  also  may  have 
leave  to  amend,  by  making  her  husband  defendant  or  plaintiff, 
as  she  shall  be  advised ;  and  the  costs  of  these  demurrers  must 
abide  the  event  of  the  suit. 

Ordered  accordingly. 
VOL.  VIII.  65 
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In  case  of  an  assignment  in  parts  to  several  persons  of  an  entire  demand,  an 
assignee  of  one  of  the  parts  may  maintain  a  suit,  under  the  Code,  in  the 
nature  of  a  suit  in  equity  to  Tecover  his  part.  And  it  is  no  valid  answer  to 
such  a  suit,  that  one  of  the  assignees  has  collected  his  part  of  the  demand  by 
judgment  and  execution. 

Alth«ugh  it  would  not  be  necessary  to  make  the  assignee,  who  had  collected  his 
portion  of  the  demand,  a  party  to  a  suit  by  another  assignee,  (the  defendant 
not  having  insisted  in  the  first  snit  that  the  whole  claim  should  be  determined 
in  that  action ;)  yet,  all  the  other  assignees  OT  persons  interested  in  the  de- 
mand should  be  made  parties. 

Yates  Special  Term,  November,  1852.  Then  argued,  and 
decided  in  July,  1853.  Demurrer  to  portions  of  the  answer. 
The  complaint,  after  alleging  the  corporate  existence  of  the 
defendant,  stated  that  on  or  about  July  24thr  1849,  the  defend- 
ant, for  a  valuable  consideration,  &c.,  insured  Ephraim  S. 
Fletcher,  by  a  policy  of  insurance  dated  on  that  day,  on  certain 
property  therein  mentioned,  against  loss  or  damage  by  fire,  i» 
the  sum  of  $600,  for  the  term  of  five  years.  That  the  property 
insured  was  destroyed  by  fire  in  December,  1850 ;  and  that  the 
damages  of  said  Fletcher,  by  reason  of  the  loss,  were  after- 
wards, and  during  the  same  month  of  December,  liquidated  and 
adjusted,  by  and  between  the  said  Fletcher  and  the  defendant, 
at  $550 ;  and  that  defendant  acknowledged  itself  indebted  to 
said  Fletcher,  in  that  amount,  and  promised  to  pay  it  with 
interest  from  May  1st,  1851. 

That  on  the  5th  day  of  April,  1851,  said  Fletcher  duly  soldy 
assigned,  and  transferred  to  the  plaintiff,  an  interest  in  said 
liquidated  damages,  to  the  amount  of  $350,  together  with  the 
interest  on  $750,  from  July  1st,  1851,  of  which  said  saler 
assignment  and  transfer  the  defendant  had  notice.  That  since 
April  5th,  1851,  and  before  the  commencement  of  this  action, 
the  balance  of  said  demand  against  the  said  defendant,  over 
and  above  the  plaintiff's  interest  therein,  wps  sold  and  assigned 
by  the  said  Fletcher,  to  one  Elliot  P.  Barton,  who,  previous  to- 
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the  commencement  of  this  action,  collected  the  same  of  the 
said  defendant.  That  the  plaintiff  is  still  the  owner  of  the 
interest  so  as  aforesaid  assigned  to  him)  and  has  requested 
payment,  &c.,  of  the  defendant,  who  has  refused  payment, 
&c.,  and  the  plaintiff  demands  judgment,  £c. 

The  answer,  after  denying  specifically  various  allegations 
of  the  complaint,  sets  up  the  following  new  matter  by  way  of 
defence  to  the  action  : 

First.  That  Fletcher,  on  the  1st  of  May,  1851,  assigned  to 
the  said  Barton  the  demand  or  claim  against  the  said  defend- 
ants, in  the  said  policy  of  insurance  mentioned  in  said  com- 
plaint; and  that  the  said  Barton,  on  the  2d  day  of  June,  1851, 
with  the  knowledge  and  consent  of  the  plaintiff,  commenced 
an  action  in  the  Supreme  Court,  for  the  recovery  of  $182,50, 
part  and  parcel  of  the  sum  due  Fletcher  on  the  policy ;  in  which 
action  Barton  alleged  .2  his  complaint,  among  other  things, 
that  defendant,  on  the  1st  of  May,  1851,  was  indebted  to  him, 
the  said  Barton,  in  the  sum  of  $500,  which  said  sum  the  de- 
fendant had  allowed  to  said  Fletcher,  on  said  policy,  and  had 
agreed  to  pay,  &c.  That  on  the  1st  of  May,  1851,  and  before 
the  commencement  of  said  action,  Fletcher  assigned  to  Barton 
an  interest  therein  of  $182,50,  with  interest  from  May  1, 1851. 
That  such  proceedings  were  thereupon  had  in  the  said  action 
so  commenced  by  Barton  against  the  defendant,  that  on  the 
30th  day  of  July,  1851,  judgment  was  recovered  in  favor  of 
Barton  against  the  defendant,  for  $185,60,  with  $10,46  costs, 
wrhich  action,  by  Barton  against  the  defendant,  was  commenced, 
&c.,  and  judgment  recovered  therein,  by  the  direction  and 
consent  of  said  Fletcher,  and  the  plaintiff  in  this  action. 

Second.  That  on  the  12th  day  of  May,  1851,  Fletcher,  by 
and  with  the  consent  and  approbation  of  the  plaintiff  in  this 
action,  for  and  in  consideration  of  $350,  to  him  duly  paid  by 
Charles  C.  Sheppard  and  Milton  M.  Ford,  sold,  assigned  and 
transferred,  all  his  right,  title  and  interest,  to  all  claims,  allow- 
ances and  demands  he  had  against  the  defendant  for  losses 
incurred  by  him,  &c.,  notice  whereof  was  given  to  the  defend- 
ant, by  said  Sheppard  and  Ford,  on  the  14th  May,  1851, 
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whereupon  the  defendant  promised  and  agreed  to  and  with 
said  Sheppard  and  Ford,  to  pay  them  the  amount  due  to  said 
Fletcher  on  said  policy  mentioned  in  the  complaint. 

That  on  the  16th  day  of  July,  1851,  the  said  Ford  duly  sold 
and  assigned  all  his  right  and  title  in  and  to  the  said  demand, 
to  the  said  Charles  C.  Sheppard,  who  is  now  the  bona  fide 
owner  and  holder  of  the  same,  and  entitled  to  the  monies  due 
thereon,  and  that  the  defendant  has  promised  and  agreed  to 
pay  the  same  to  him  ;  and  the  defendant  insists  that  said  Shep- 
pard is  a  necessary  and  proper  party  to  this  action,  and  should 
he  made  a  party  defendant  in  the  same. 

The  plaintiff  demurs  separately  to  the  two  defences  of  new- 
matter  set  up  in  the  answer,  assigning  special  causes  for  each 
demurrer. 

SHERMAN  S.  ROGERS,  for  Plaintiff. 
DAVID  B.  PROSSOR,  for  Defendant. 

WELLES,  Justice. — The  question  involved  in  the  first  demur- 
rer is  whether  the  action,  and  judgment  therein,  by  Barton, 
against  the  present  defendant,  operates  as  an  extinguishment 
of  the  plaintiff's  demand. 

It  was  settled,  that  at  law,  separate  actions  could  not  be 
sustained  for  different  parts  or  portions  of  an  entire  demand  or 
cause  of  action.  Miller  agt.  Covert,  (1  Wend.  R.  487,  and 
cases  there  cited.)  In  those  cases,  and  all  I  have  met  with  on 
the  subject,  the  same  person  was  plaintiff  in  the  different  suits 
for  parts  of  the  same  cause  of  action  ;.  and  they  were  cases, 
wherein,  from  the  nature  of  the  demand,  there  was  nothing  to 
hinder  the  plaintiff  in  the  first  suit,  from  recovering  the  entire 
claim  as  well  as  any  part, — as  well  the  part  not  included  in 
the  judgment,  as  that  which  was  included.  In  such  a  case  it 
would  be  oppressive  and  vexatious  to  allow  the  plaintiff  to 
split  up  a  cause  of  action  which  was  single  and  entire,  and  to 
harrass  the  defendant  with  several  prosecutions,  when  one 
would  subserve  the  same  purpose.  That  was  one  of  the  reasons 
why  it  would  not  be  permitted.  Another  arose  out  of  the 
incongruity  of  allowing  a  party,  having  an  entire,  indivisible 
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cause  of  action  against  another,  after  coming  into  court  and 
presenting  his  claim  for  judgment,  founded  upon  such  cause  of 
action,  and  recovering  a  part  only  of  his  claim,  afterwards  to 
recover,  in  another  action,  the  other  part.  In  such  case  the 
court  must,  in  the  first  action,  pass  upon  the  whole  of  such 
entire  claim;  and  if  one  part  of  it  was  found  to  be  valid,  the 
whole  would,  of  necessity,  also  be  valid ;  and  such  action  of 
the  court  extinguished  the  whole  of  such  single  and  entire 
cause  of  action.  If  the  plaintiff  recovered  judgment  upon  it, 
although  for  only  a  part,  the  whole  was  extinguished  and 
merged  in  the  judgment,  and  could  never  again  be  brought  into 
court  as  the  foundation  of  another  judgment.  It  was,  in  effect, 
equivalent  to  a  rernittitur  of  the  balance  or  residue  of  the 
claim. 

The  defendant  claims  that  the  foregoing  rule  is  applicable 
to  the  present  case ;  that  the  liquidation  of  the  amount  of  loss 
Ly  the  burning  of  the  insured  property,  between  Fletcher  and 
the  defendant,  constituted  one  entire,  undivisible  demand  or 
cause  of  action,  which  it  was  not  competent  for  the  former  to 
separate,  so  as  to  make  it  the  subject  of  several  actions;  and 
hat  the  action  brought  by  Barton,  and  judgment  therein,  for 
the  part  of  the  liquidated  amount  subsequently  assigned  to  him 
by  Fletcher,  had  the  effect  to  extinguish  the  whole  claim. 

I  think  it  cannot  be  maintained  that  an  entire  demand  cannot 
be  assigned  in  parts  to  different  persons,  so  that  the  rights  of 
each  assignee  shall  be  protected  and  enforced  ;  or  that  a  part 
of  such  demand  may  not  be  assigned,  and  the  residue  or  re- 
mainder retained  by  the  assignor,  and  the  assignee  and  assignor 
be  both  protected  in  respect  to  their  respective  interests. 

In  the  case  of  a  legal  demand,  the  assignor  and  assignee,  or 
the  several  assignees,  in  case  the  whole  demand  had  been 
assigned,  probably  might  have  united  in  an  action  at  law, 
before  the  Code,  in  the  name  of  the  assignor,  to  recover  the 
whole  demand.  But  no  action  at  law  could  be  sustained  in 
such  case,  except  in  the  name  of  the  assignor,  unless  the  debtor 
had  agreed  to  pay  the  assignee  who  brought  such  action. 
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In  case  of  an  assignment,  in  parts,  to  several  persons,  of  an 
entire  demand,  an  assignee  of  one  of  the  parts  might  maintain 
a  suit  in  equity  to  recover  his  part,  and  in  the  absence  of  any 
agreement  by  the  debtor,  to  pay  him,  his  remedy  was  confined 
to  a  Court  of  Equity.  This  was  so  held  by  the  Court  of 
Appeals  in  the  case  of  Field  agt.  the  Mayor,  &c.,  of  the  City 
of  New  York,  decided  in  March  term,  1852,  and  not  yet 
reported.  If  a  court  of  equity  would  have  recognised  and 
enforced  the  respective  rights  of  the  several  assignees  in  the 
case  of  an  assignment  in  parts  to  several  different  persons,  of 
an  entire  demand,  it  is  not  perceived  why  the  fact  that  one  of 
such  assignees  has  collected  the  part  belonging  to  him,  should 
prejudice  the  right  of  any  of  the  others.  In  a  suit  in  equity  by 
one  of  such  assignees,  against  the  debtor,  to  recover  the 
amount  due  to  the  plaintiff,  the  assignees  of  the  other  parts, 
and  the  assignor — if  he  had  retained  any  portion — should  be 
made  parties,  unless  a  sufficient  reason  appears  for  leaving 
them  out;  and  I  suppose  the  rule  is  the  same  under  the  Code. 
(§§  117,  118  and  119.)  In  the  present  case,  looking  at  the 
complaint  and  answer,  it  appears  that  the  part  assigned  to 
Barton  has  been  collected.  The  complaint  so  states  the  fact, 
and  the  answer  does  not  controvert  it,  but  states  that  Barton 
recovered  judgment  for  it,  which  is  not  inconsistent  with  the 
fact  of  its  having  been  collected.  This,  in  iny  opinion,  is  a 
sufficient  reason  for  not  making  Barton  a  party.  I  do  not  mean 
to  say  that  it  would  not  be  sufficient,  if  it  appeared  that  Barton 
had  only  recovered  judgment,  which  remained  unsatisfied.  On 
the  contrary,  I  incline  to  the  opinion  that  it  would  have  been 
enough  to  excuse  the  plaintiff  from  making  him  a  party.  The 
plaintiff's  demand  is  of  an  equitable  character,  and  the  com- 
plaint makes  a  case  which  entitles  him  to  invoke  the  equitable 
powers  of  the  court  for  its  enforcement ;  and  I  am  not  able  to 
perceive  that  the  first  answer  states  a  sufficient  reason  why  the 
relief  prayed  for  should  not  be  granted. 

It  does  not  appear  what,  if  any,  defence  was  set  up  in  the 
action  by  Barton  against  the  defendant.  It  was  competent 
for  them,  in  that  action,  to  have  alleged  the  nonjoinder  of  the 
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present  plaintiff,  unless  some  good  reason  appeared  why  he 
was  omitted.  If  they  neglected,  on  that  occasion,  to  insist 
that  the  claims  for  the  whole  loss  should  be  adjudicated  in  one 
action,  as  I  think  they  might  have  done — so  far  as  any  thing 
appears  in  the  pleadings  in  this  action — and  suffered  Barton's 
claim  to  be  adjusted  and  pass  into  judgment,  they  cannot  now 
require  that  he  be  made  a  party  in  this  action. 

The  second  answer  shows  that  Sheppard  should  have  been 
made  a  party.  As  I  have  attempted  to  show,  in  discussing 
the  validity  of  the  first  answer,  the  defendants  have  the  right 
to  have  all  the  claims  to  this  demand,  growing  out  of  the  loss 
of  the  insured  property,  adjudicated  and  settled  in  one  action. 
The  complaint  makes  out  a  prima  facie  case  against  these 
defendants  alone,  and  it  does  not  appear  from  it,  that  there  is 
any  other  person  who  ought  to  be  made  a  party ;  but  the 
answer  under  consideration  sets  up  other  facts,  showing  the 
propriety  of  making  Sheppard  a  party.  On  being  informed  by 
the  answer,  of  Sheppard's  interest  or  claim,  the  plaintiff  should 
have  made  him  a  party,  by  way  of  amendment  to  the  complaint, 
and  have  brought  him  into  court  by  process,  if  necessary.  (See 
Story's  Eg.  Jur.  §  1526 ;  Van  Santvoord's  Pleading,  103-4-5, 
&c.) 

The  plaintiff  is  therefore  entitled  to  judgment  on  the  demur- 
rer to  the  first  answer,  and  the  defendant  to  iudgment  on  the 
demurrer  to  the  second  answer;  with  liberty  to  the  plaintiff  to 
amend  his  complaint  by  making  Sheppard  a  party,  with  proper 
averments  or  allegations.  No  costs  are  allowed  to  either 
party  as  against  the  other,  on  either  of  the  demurrers,  or  upon 
the  amendment. 
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SUPREME  COURT. 

TOMPKINS  &  WHITE,  by  next  friend  and  guardian,  agt.  WHITE 
AND  ROBINSON. 

A  claim  against  two  defendants  to  recover  the  possession  of  real  estate,  and 
damages  for  the  unlawful  withholding  of  the  same,  and  a  claim  against  one 
of  the  defendants  for  monies  received  for  rents  and  profits  of  the  premises,  for 
which  that  defendant  is  indebted  to  the  plaintiffs — no  connection  being  shown 
between  the  alleged  withholding  of  the  possession  and  those  rents  and  profits,, 
cannot  properly  be  united  in  the  same  complaint. 

Cayuga  Special  Term,  November,  1853.  Demurrer  to  com- 
plaint. The  complaint  alleges  that  the  plaintiffs  "  are,  and  for 
more  than  three  years  last  past,  have  been,  the  lawful  owners 
as  tenants  in  common,  in  fee  simple,  and  entitled  to  the  pos- 
session, rents,  issues  and  profits,"  of  the  premises  therein 
described  ;  "  that  the  above  named  defendants,  or  one  of  them, 
are  now  in  possession  of  the  said  real  estate,  claiming  title 
thereto,  or  some  interest  therein,  or  lien  thereupon,  but  unlaw- 
fully, as  plaintiffs  submit  and  insist,  and  that  they,  the  said 
defendants,  unlawfully  withhold  possession  of  the  said  real 
estate  from  them  the  said  plaintiffs  ;  that  the  defendant,  Patrick 
White,  has  received  divers  sums  of  money  in  respect  of  rents 
and  profits  of  the  said  premises,  the  property  of  them  the  said 
plaintiffs,  to  the  amount,  as  plaintiffs  are  informed  and  believe, 
of  one  hundred  and  fifty  dollars,  or  thereabouts,  and  the  said 
Patrick  White  is  now  indebted  to  the  plaintiffs  in  the  said  sum 
of  one  hundred  and  fifty  dollars,  in  respect  thereof."  The 
plaintiffs  then  demand  judgment  for  the  possession  of  the 
premises,  damages  for  the  unlawful  withholding  of  the  same, 
and  costs ;  and  also  "  a  further  judgment  against  the  said 
defendant,  Patrick  White,  for  the  said  sum  of  one  hundred  and 
:,  fifty  dollars,  and  interest  thereon  from  the  sixth  day  of  July, 
/  1853."  The  demurrer  is  upon  the  following  grounds,  as  spe- 
/  cified  therein :  "  1st.  Because  there  is  a  defect  of  parties 
plaintiff.  2d.  Because  there  is  a  defect  of  parties  defendant, 
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inasmuch  as  it  does  not  appear  that  both  defendants  actually 
do  withhold,  &c.  3d.  Because  several  causes  of  action  are 
improperly  united  in  the  same  complaint,  inasmuch  as,  1.  They 
are  inconsistent  with  each  other ;  2.  They  do  not  affect  all  the 
parties  to  this  action,  because  Robinson  is  not  liable  for  money 
received  by  White.  4th.  Because  several  causes  of  action  are 
united  in  the  same  complaint,  and  the  same  are  not  separately 
stated  nor  plainly  numbered." 

JAMES  R.  Cox,  for  Defendants. 

S.  S.  VIELE,  AWy,  &  D.  WRIGHT,  Counsel  for  Plaintiffs. 

T.  R.  STRONG,  Justice. — Under  the  Code,  in  an  action  to 
recover  the  possession  of  real  property,  there  may  be  included 
a  claim  for  "  damages  for  the  withholding  thereof,  and  the 
rents  and  profits  of  the  same,"  (Code,  §  167,  sub.  5.)  The 
object  of  this  provision  was  to  enable  the  plaintiff  in  such  an 
action  to  recover  therein,  with  the  possession,  his  damages  for 
being  deprived  of  the  premises  and  the  rents  and  profits  there- 
of, while  kept  out  of  possession,  and  thus  render  unnecessary 
a  new  action  for  that  purpose.  The  provision  is  a  substitute 
for  the  action  of  trespass  for  the  mesne  profits,  and  the  mode 
of  proceeding  for  the  recovery  thereof,  given  in  the  Revised 
Statutes,  and  is  only  co-extensive  with  that  action.  It  does 
not  authorize  a  claim  for  rents  and  profits  which  could  not  be 
recovered  in  the  old  action  of  trespass.  The  mesne  profits — the 
rents  and  profits  during  the  dispossession  of  the  plaintiff,  are 
the  only  rents  and  profits  to  which  it  has  reference.  As  to 
the  extent  to  which  a  plaintiff  may  recover,  see  Jldams  on 
Eject.  (Tilling/last's  ed.)  338. 

In  the  present  case  the  plaintiffs  have  united  in  their  com- 
plaint, with  a  claim  to  recover  the  possession  of  the  premises, 
a  claim  to  recover  of  the  defendant,  White,  for  the  alleged 
receipt  by  him  of  divers  sums  of  money,  in  respect  of  rents 
and  profits  of  the  premises.  When  those  rents  and  profits 
accrued,  when  those  sums  of  money  were  received,  whether 
they  were  received  wrongfully  or  otherwise,  is  not  stated.  No 
connection  is  shown  between  those  rents  and  profits  and  the 
VOL.  VIII.  66 
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withholding  of  the  possession  of  the  premises.  The  claim  is 
presented  as  separate  and  standing  alone,  and  as  a  debt  due 
for  money  had  and  received.  For  aught  that  appears,  White 
may  have  received  the  moneys  for  those  rents  and  profits  as 
agent  of  the  plaintiffs,  long  anterior  to  either  of  the  defendants 
taking  possession,  or  making  any  claim  to  the  premises,  or 
their  withholding  possession  of  the  same.  It  is  manifest  that 
this  claim  is  not  within  the  provision  referred  to,  and  I  am  not 
aware  of  any  other  provision,  or  any  principle,  which  authori- 
zes the  joinder  of  it  with  the  other  claim  made  by  the  plaintiffs. 
One  cjaim  is  against  both  defendants,  the  other  against  one 
only,  and  does  not  affect  the  other  defendant ;  one  is  founded 
on  tort,  the  other  on  contract.  These  claims  must  be  held  to 
be  improperly  united,  and  for  that  cause  the  demurrer  to  the 
complaint  must  be  sustained. 

It  is  not  necessary  to  consider  whether  there  is  a  misjoinder 
of  defendants,  either  for  the  reason  that  the  complaint  does  not 
allege  a  possession  of  the  premises,  or  any  claim  thereto  by, 
or  disclose  a  cause  of  action  against  more  than  one  of  the 
defendants,  or  because  a  person  in  possession  only,  could  pro- 
perly be  made  a  defendant  in  the  action.  (Code,  §  118 ;)  Van 
Home  agt.  Everson,  (13  Barb.  526  ;)  Van  Buren  agt.  Cockburn, 
(14  Barb.  118;)  Putnam  agt.  Van  Buren,  (7  How.  Pr.  31;) 
Shaver  agt.  McGraw,  (12  Wend.  558 ;)  Waldorph  agt.  Bortle, 
(4  How.  Pr.  358;  Van  Santvoord's  Plead.  113,  114.)  Nor 
whether  if  there  is  a  misjoinder,  the  defect  could  be  reached 
by  a  joint  demurrer  of  the  defendants.  (Story's  Eq.  PL  §  544  ;) 
Whitbeck  agt.  Edgar,  (2  Barb.  Ch.  R.  106.) 

In  regard  to  the  objection  that  different  causes  of  action  are 
blended  together,  if  such  a  defect  is  a  proper  subject  of  demur- 
rer, it  is  sufficient  to  say  that  it  is  not  warranted  in  fact  in  this 
case,  unless  the  objection  considered,  that  causes  of  action  are 
improperly  united,  is  wrell  taken. 

There  must  be  judgment  for  the  defendants  on  the  demurrer, 
with  leave  to  the  plaintiffs  to  amend  on  payment  of  costs. 
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A  good  cause  of  action  for  breach  of  promise  of  marriage,  is  not  a  debt , 

recoverable  out  of  defendant's  premises,  under  the  Homestead  Exemption  Act, 

passed  April  10,  1850— -judgment  having  been  recovered  subsequent  to  the 

filing  of  notice  by  defendant  under  that  act,  the  promise  and  the  breach  having 

^\  occurred  previous  thereto. 

/.  The  sheriff's  certificate  of  sale  under  such  a  judgment,  creates  a  cloud  upon  the 

^\^  title  of  the  premises,  which  the  court  may  remove. 

Onondaga  Special  Term.     The  facts  of  the  case  appear  in 

the  opinion  of  the  court. 
, 

N.  F.  GRAVES,  for  Plaintiff'. 

I.  The  promise  to  marry  and  its  breach  did  not  create  a  debt. 
It  could  not  have  become  a  debt  until  after  judgment.     (19 
Wend.  75 ;  11  Paige,  183 ;  1  Peter's  213 ;  1  Pick.  77 ;  14  East, 
198,  208 ;  5  Taunt.  779.) 

II.  The  sheriff's  certificate  makes  a  cloud  upon  the   title 
which  the  court  will  set  aside.     (2  R.  S.  467  ;  9  Paige,  388  ;  6 
Barb.  605 ;  5  Paige,  493.) 

J.  R.  &  J.  R.  LAWRENCE,  JR.,  for  Defendants. 

PRATT,  Justice. — On  the  3d  day  July,  1852,  the  defendant, 
Amelia  Newman,  recovered  a  judgment  against  the  plaintiff 
for  $369,14,  in  an  action  for  a  breach  of  promise  of  marriage, 
and  sold  the  premises  of  plaintiff,  to  satisfy  it,  on  the  15th  day 
November  thereafter,  to  defendant,  Schoen.  The  plaintiff  was 
a  householder,  and  as  such,  in  the  actual  occupancy  of  the  lot 
sold.  Previous  to  the  recovery  of  the  judgment  and  the  com- 
mencement of  the  suit,  but  subsequent  to  the  breach  of  promise 
for  which  the  action  was  brought,  the  plaintiff  being  then  a 
householder,  filed  the  requisite  notice  to  entitle  the  premises  to 
be  exempted  as  a  homestead  under  the  act  of  April  10th,  1850. 
This  action  is  brought  to  set  aside  the  sale  and  sheriff's  cer- 
tificate. 
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Two  questions  arise  in  this  case  :  1st.  Was  the  land  liable 
to  be  sold  to  satisfy  the  judgment  ?  And  if  not,  did  the  sale  and 
execution  of  the  sheriff's  certificate  create  such  a  cloud  upon 
the  title  as  to  call  for  the  interposition  of  the  equitable  Dowers 
of  this  court  to  remove  if? 

The  first  point  turns  upon  the  question  whetHer  a  party  who 
has  a  good  cause  of  action  for  a  breach  of  promise  of  marriage, 
has  a  debt  against  the  delinquent  party  to  the  contract,  within 
the  meaning  of  the  last  clause  of  the  second  section  of  the  act. 
The  language  of  this  provision  is,  "But  no  property  shall,  by 
virtue  of  this  act,  be  exempt  from  sale  for  non-payment  of 
taxes  or  assessments  or  for  a  debt  contracted  for  the  purchase 
thereof,  or  prior  to  the  recording  of  the  aforesaid  deed  or 
notice." 

Is  such'  a  cause  of  action  a  debt  within  the  meaning  of  that 
provision?  It  seems  to  me  clearly  that  it  is  not.  Although 
the  action  is  founded  on  contract,  so  far  as  form  is  concerned, 
yet,  it  is  substantially  an  action  of  tort.  It  is  purely  a  personal 
wrong,  as  much  so  as  an  action  for  assault  and  battery  or 
slander.  The  damages  are  not  assessed  as  damages  growing 
out  of  a  loss  of  property,  but  rather  as  a  compensation  for  a 
personal  wrong.  They  are  frequently  vindictive  as  well  as 
compensatory.  In  fine,  in  every  particular,  except  in  the  mere 
form  of  pleading,  it  follows  the  analogy  of  an  action  of  tort. 

Hence,  in  Chamberlin  agt.  Williamson,  (2  M.  #  S.  408,)  it 
was  held  that  it  did  not  survive  to  the  administrator.  So  in 
Stebbins  agt.  Palmer,  (1  Pick.  71,)  it  was  held  that  the  cause 
of  action  did  not  survive  against  the  personal  representative. 
So  it  has  been  held  not  to  be  a  debt  wrhich  would  enable  a 
person  to  be  a  petitioner  under  the  Bankrupt  Law.  Ex  parte 
Charles,  (14  East.  208 ;  5  Taunton,  779.) 

And  in  a  late  case  in  this  court,  sitting  in  the  sixth  district, 
it  was  decided  that  the  cause  of  action  was  not  assignable. 
Our  own  statutes  treat  it  as  -a  tort,  and  it  was  therefore  made 
an  exception  under  the  act  to  abolish  imprisonment  for  debt. 

Secondly,  was  the  the  sale  and  sheriff's  certificate  such  a 
cloud  upon  the  title  as  to  authorize  this  court  to  interpose  to 
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remove  it.  This  should  be  considered  in  connection  with  the 
probability  of  its  being  followed  up  by  a  sheriff's  deed. 

The  rule  in  such  case  I  understand  to  be,  that  when  the 
defect  appears  upon  the  face  of  the  proceedings  through  which 
the  adverse  party  can  alone  claim  title  to  the  complainant's 
land,  there  is  not  such  a  cloud  upon  the  title  as  to  authorize 
the  interposition  of  the  court  to  remove  it.  But  when  such 
claim  is  valid  upon  the  face  of  the  proceedings,  and  the  instru- 
ment sought  to  be  set  aside,  so  that  it  is  necessary  to  resort  to 
extrinsic  evidence  to  establish  its  validity,  the  court  may  inter- 
fere to  set  the  proceedings  and  instrument  aside,  and  remove 
the  cloud  from  the  title.  Cox  agt.  Cleft,  (2  Comstock,  118 ;) 
Van  Doren  and  others  agt.  The  Mayor  of  New  York,  (9  Paige, 
388.) 

In  this  case  there  is  no  defect  apparent  upon  the  face  of  the 
proceedings  under  which  Schoen  claims. 

The  exemption  of  the  land  from  sale,  upon  execution,  de- 
pends not  only  upon  the  exemption  notice  filed  and  recorded, 
but  upon  the  fact  that  the  plaintiff,  at  the  time  of  sale  was  a 
householder,  having  a  family  in  the  actual  occupation  of  the 
premises.  To  prove  these  facts  not  only  extrinsic  evidence  is 
necessary,  but  evidence  which  by  the  nature  of  things  rests 
in  parol,  and  is  therefore  liable  to  be  lost.  It  comes  therefore 
within  the  rule  and  constituted  such  a  cloud  upon  the  title 
as  to  call  for  the  exercise  of  the  equitable  powers  of  the  court 
to  remove  it. 

Judgment  for  plaintiff  with  costs. 


oi  a 
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SUPREME    COURT. 

SARATOGA  AND  WASHINGTON  RAILROAD  Co.  agt.  McCoy  AND 
OTHERS,  School  District  Trustees. 

The  opinion  of  Mr.  Justice  HAND,  in  Barber  agt.  Crossett,  (6  Howard's  Pr.  R. 
45,)  holding  that  where  an  officer,  sued  as  such,  succeeds  in  the  action,  he  is 
entitled  to  double  costs,  affirmed  in  this  case,  at  general  term,  January,  1854, 
4th  District. 

Montgomery  General  Term,  January,  1854.  Present  Justices 
HAND,  CADY,  ALLEN  and  JAMES. 

Motion  for  double  costs.  The  action  was  brought  to  recover 
certain  property  taken  and  sold  by  virtue  of  a  tax  warrant, 
issued  by  the  defendants  as  trustees  of  School  District  No.  1, 
in  the  town  of  Fort  Edward.  Upon  the  trial  of  the  action,  at 
the  Washington  county  circuit,  held  in  February  last,  the 
plaintiffs  were  non  suited. 

The  defendants,  at  the  last  Schenectady  special  term,  moved 
for  double  costs,  and  on  account  of  the  conflicting  decisions,  at 
special  term,  on  the  subject,  the  justice  who  held  that  term, 
made  an  order  sending  the  motion  to  this  term  for  decision. 

WAIT  &  PARRY,  for  Defendants. 
WM.  L.  F.  WARREN,  for  Plaintiff". 

The  Court,  (JAMES,  Justice,)  after  consultation,  granted  the 
motion,  (CADY,  Justice,  dissenting,)  adopting  the  opinion  of 
Justice  HAND,  in  the  case  of  Barber  agt.  Crossett,  (6  How.  Pr. 
R.  45,)  and  holding  that  when  an  officer,  sued  as  such,  suc- 
ceeds in  the  action,  he  is  entitled  to  double  costs.  That  sec- 
tion 24,  2  R.  S.  617,  is  not  repealed  by  section  303  of  the 
Code  ;  nor  is  it  inconsistent  with  section  4G8,  but  is  in  full  force 
and  effect. 
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SUPREME   COURT. 
SCHOUTON  agt.  KILMER,  by  his  Guardian. 

The  Homestead  Exemption  Act,  (Laws  1850,  p.  499,)  does  not  exempt  the 
homestead  of  a  householder  from  sale  on  execution,  except  for  debts  contracted 
after  the  passage  of  that  law. 

Therefore,  held,  where  judgment  was  obtained  against  the  plaintiff,  for  costs, 
in  an  action  of  tort,  his  homestead  was  not  exempt  from  levy  and  sale  on 
execution  under  that  act.  (  This  seems  to  be  adverse  to  Cook  agt.  JYewman, 
ante  p.  523.) 

Jit  Chambers,  Saratoga  Springs,  November,  1853.  On  the 
25th  February,  1851,  the  plaintiff,  being  a  householder,  having 
a  family  which  he  supported  in  this  county,  and  being  the 
owner  of  a  house  and  lot,  called  his  homestead,  in  said  county, 
and  on  which  he  resided  with  his  said  family,  of  the  value  not 
exceeding  four  hundred  dollars,  filed  in  the  clerk's  office  of 
this  county,  a  notice  in  writing,  as  required  by  the  act  of 
April  10,  1850,  (L.  of  1850,  p.  499,)  entitled  "  An  act  to 
exempt  from  sale  on  execution  the  homestead  of  a  householder 
having  a  family,"  containing  a  full  description  of  such  home- 
stead, and  that  he  designed  to  hold  the  same  as  his  homestead, 
•md  which  was  duly  acknowledged  and  recorded. 

About  the  4th  December,  1850,  the  now  plaintiff  recovered 
a  judgment  against  the  defendant  in  a  Justice's  Court, — a 
judgment  for  $150  damages,  and  $1,68  costs,  in  an  action 
of  tort,  and  not  upon  contract.  The  defendant  therein  was 
an  infant,  but  he  appealed  the  said  action  to  the  County 
Court,  which  latter  court  reversed  the  judgment  of  the  justice, 
and  gave  judgment  against  the  plaintiff,  for  eighteen  dollars 
costs,  on  the  28th  May,  1851.  An  execution  was  issued  upon 
this  judgment  and  levied  by  the  sheriff  on  the  homestead  of 
the  plaintiff,  which  is  described  in  the  notice  filed  and  recorded 
as  above  mentioned,  and  advertised  the  same  for  sale  by  virtue 
of  said  execution.  The  plaintiff  applied  for  an  injunction  to 
restrain  said  sale,  on  the  ground  that  the  property  was  exempt 
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by  law,  from  sale  -under  said  execution.     The  motion  was 
opposed  by  the  attorney  for  the  defendant. 

A.  MEEKER,  for  the  Motion,  died  6  Hill,  250,  and  2  Denio,  73. 

WM.  T.  ODELL,  Contra,  cited  4  Mass.  R.  471 ;  15  do.  205 ; 

9  Pick.  496 ;  4  Hill,  76. 

WILLARD,  Justice.— The  act  of  1850,  (L.  1850,  p.  499,) 
does  not  exempt  the  homestead  of  a  householder  from  sale  on 
execution,  except  for  debts  contracted  after  the  passage  of  that 
law.  If  the  execution  be  issued  upon  a  judgment  in  tort,  the 
homestead  is  not  exempt.  A  judgment  for  costs,  in  an  action 
of  tort  falls  within  the  same  rule.  It  is  not  a  judgment  for  a 
debt  contracted,  &c. 

There  is  a  material  difference  between  the  language  of  the 
former  exemption  acts  and  that  of  1850.  The  act  of  1830,  (2 
R.  S.  367,)  exempts  certain  articles  of  personal  property 
therein  mentioned,  from  levy  and  sale  under  any  execution,  &c. 
And  the  act  of  1842,  (p.  193,)  is  also  equally  general.  It  was 
not  the  policy  of  the  former  acts  to  exempt  any  thing  but  a 
few  necessary  articles  of  personal  property,  small  in  relative 
amount,  compared  with  what  is  reserved  by  the  homestead 
exemption  act.  The  difference  between  the  two  species  of 
exemption  is,  that  in  the  former  case  the  property  is  placed 
beyond  the  reach  of  execution  upon  any  judgment,  and  in  the 
latter,  only  when  the  judgment  is  for  debts  contracted  after  the 
passing  of  the  law. 

Without  considering  other  points  the  injunction  can  not  be 
allowed. 

Motion  denied. 
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Double,  allowed  to  public  officers  who  succeed 526 

COUNTY  JUDGE,  has  no  power  to  stay  proceedings  after  verdict,  nor  on 

appeal,  under  §  348,  what  security  shall  be  given 171 


D 


ELAY,  an  amended  answer  served  for  delay,  and  so  late  as  to  throw  cause 

over  circuit,  may  be  treated  as  a  nullity 251 

In  moving  to  amend  answer 301 

DELIVERY  over  of  books  and  papers  to  successor  in  office 367 

DEMURRER,  not  authorized  unless  answer  contains  new  matter ...       9 

May  be  stricken  out 9 
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DEMURRER,  how  grounds  of  demurrer  must  be  stated 177 

When  may  be  treated  as  a  nullity 237 

Where  decision  is  on  demurrer  to  the  whole  pleading  it  is  a  judg- 
ment— where  the  demurrer  is  partial,  an  order 246,  275 

On  demurrer  to  answer,  defendant  can  not  attack  the  complaint,  except 

on  questions  of  jurisdiction  and  sufficiency  of  cause  of  action  . .  258 
A  demurrer  which  states  that  "  the  complaint  does  not  state  facts 

sufficient  to  constitute  a  cause  of  action,"  is  sufficient 343 

Order,  overruling  as  frivolous,  can  not  be  appealed  from 397 

Order,  rendering  judgment  on  demurrer,  with  leave  to  amend,  &c., 

can  not  be  appealed  from 414 

DISCOVERY  of  books,  papers,  &c 89,  321 


E 


JECTMENT,  but  two  new  trials  in  a  cause,  under  Revised  Statutes. . .   113 
Against  tenant,  landlord  may  defend  now,  as  formerly  under  the  Re- 
vised Statutes 398 

EVIDENCE,  of  a  person  being  a  householder  must  be  direct,  not  by  repu- 
tation       75 

Of  title  of  real  property  in  issue,  is  Judge's  certificate 131 

Written  evidence,  as  a  general  rule,  required  on  settlement  of  suits,  &c.   135 
Adverse  party  compelled  to  testify  and  to  produce  books  and  papers.   226 

What  evidence  required  in  action  of  divorce  for  adultery 297 

Of  the  declarations  and  admissions  of  an  agent  or  clerk 377 

Given  by  a  defendant  before  a  coroner's  jury,  is  admissible  for  the 
people  on  the  trial  of  defendant  for  murder,  where  defendant  tes- 
tified before  his  accusation  of  the  crime 404 

Action  for  slander,  defendant,  under  a  general  denial,  may  give  evi- 
dence of  plaintiff's  bad  character 434 

EXECUTION,  sheriff's  fees  on,  when  not  a  lien 104 

EXEMPTION,  a  physician's  one  horse  wagon  exempt  from  execution. ...     75 
A  defendant's  homestead  is  exempt  from  sale  under  a  judgment  in  an 
action  for  breach  of  promise  of  marriage,  where  the  judgment 

was  not  obtained  until  after  notice  filed  under  that  act 523 

A  defendant's  homestead  not  exempt  from  judgment  obtained  for  an 

action  of  tort..  .  527 


H 


ABEAS  CORPUS,  powers  of  the  court  in  awarding  the  writ,  and  pro- 
ceedings under  it  to  obtain  possession  of  children 2S8 

A  pardon  may  be  alleged  in  opposition  to  a  conviction,  and  also  as 

an  answer  to  a  return  on  habeas  corpus 478 
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HABEAS  CORPUS,  where  a  pardon  has  been  granted,  fair  on  its  face,  and 
unconditional,  the  court,  on  habeas  corpus,  can  not  go  behind 
it,  to  enquire  into  the  regularity  or  manner  of  obtaining  it 478 


I 


NJUNCTION,  when  allowed  to  stand  in  aid  of  action  formerly  replevin .     59 

Application  for,  defendant  not  entitled  to  notice  before  answer OS 

Service  upon  the  attorney  instead  of  party  who  has  appeared,  irregular    OS 

Administrators,  when  not  entitled  to  it OS 

In  reference  to  restraining  Rail  Road  Co 70 

Copy  papers  must  be  served  with  injunction 87 

Can  not  be  granted  to  stay  summary  proceedings  for  recovery  of 

houses  or  lands 1<J8 

No  longer  necessary  to  bring  an  action  in  equity  to  restrain  a  suit  at 
law,  or  an  injunction  can  not  issue  in  one  action  to  restrain  pro- 
ceedings in  another 416 

Section  324  of  the  Code  applies  as  well  to  injunction  orders  as  to 
other  orders,  consequently  a  judge  may  vacate  or  modify  an  in- 
junction order  without  notice 440 

Final  judgment  must  be  asked,  before  temporary  injunction  can  issue  475 

INTEREST,  on  report  of  referee,  computed  from  time  of  making  report  . .    121 
On  bond  payable  by  instalments 148 

IRREGULARITY,  in  a  summons,  not  naming  the  court,  can  not  be  taken 

advantage  of  where  it  appears  in  the  complaint 278 

In  entering  judgment,  can  not  be  taken  advantage  of  after  one  year  31'2 
Where  answer  served  by  mail,  with  postage  charged,  which  was 

refused,  judgment  by  default  not  void,  but  merely  irregular  ....  312 
An  appearance  generally  by  defendant,  waives  irregularity  in  summons  340 
In  entering  judgment  against  a  surviving  plaintiff 383 

IRRELEVANT  AND  REDUNDANT  MATTER,  in  a  complaint ....  47,  470 

When  motion  must  be  made  to  strike  out 237 

Will  not  be  stricken  out  unless  prolix  and  an  encumbrance  of  the 

record . .  470 


J 


UDGMENT,  dismissal  of  complaint,  a  judgment 33 

Confession  of  under  §  383  of  the  Code 40 

Judgment  may  be  taken  against  part,  on  a  joint  and  several  bond  .  . .  151 
An  offer  in  writing  under  §  3S5,  that  plaintiff  may  take  judgment, 

amounts  to  a  written  stipulation  and  stay  for  ten  days 240 

May  be  entered  nunc  pro  tune,  on  report  of  referees,  where  party 

dies  after  report ; . . . .  244 
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JUDGMENT,  decision  on  demurrer  to  whole  pleading  is  a  judgment — if 

demurrer  is  partial,  an  order 246,  275 

On  application  for  judgment  in  action  against  common  carriers,  dama- 
ges should  be  assessed  by  a  jury,  where  it  does  not  involve 

examination  of  long  account 346 

When  judgment  must  be  set  aside  as  irregular,  against  a  surviving 

plaintiff 383 

What  judgment  may  be  rendered  in  partition 389 

Judgment  may  be  entered  upon  the  merits,  where  the  answer  admits 
the  cause  of  action  (upon  contract)  and  seeks  by  insufficient  new 
matter  to  avoid  it 491 

JURISDICTION,  a  judge  has  no  power  to  order  a  defendant  to  be  examined 
before  a  referee,  in  first  place,  on  supplementary  proceedings, — 
(see  SUPPLEMENTARY  PROCEEDINGS,  Green  agt.  Bullard,  ad- 
verse, 313,) 163 

A  county  judge  has  no  power  to  stay  proceedings  after  verdict,  nor 

to  require  security  on  appeal,  under  §  348  of  the  Code 171 

The  court  have  no  jurisdiction  to  appoint  a  committee  of  a  lunatic, 

&c.,  before  commission  returned .. - ,  220 

After  argument  of  appeal  and  final  judgment  thereon,  it  seems  the 

court  have  no  power  to  entertain  a  motion  to  amend  an  answer.  301 

A  judge  at  Chambers  has  no  power  to  grant  a  series  of  20  day  orders 

ex  parte,  staying  proceedings , 349 

Of  the  court  on  habeas  corpus 478 

JUSTICES  OF  THE  PEACE,  in  reference  to  filling  a  vacancy  in  a  town  363 


L 


ACHES,  on  making  motion 96 

In  not  attending  justification  of  sureties  on  appeal 185 

LEVY,  attachment  not  a  lien  until  levy  made 77 

Sheriff's  fees,  when  a  lien •. 104 

t 

LIABILITY,  in  a  fiduciary  capacity 14 

Of  an  attorney,  where  resident  of  another  State 278 

Of  an  agent,  employed  to  collect  moneys 298 

Of  a  party  who  attempts  to  serve  a  subpoena  by  force  and  violence — 

and  liability  of  officers  of  the  law -. 435 

Of  special  and  general  partners,  as  to  accounting,  &c. . : 473 

Of  plaintiff's  attorney  fpr  costs — notwithstanding  a  stay  of  proceed- 
ings until  security  be  filed 495 

LIEN,  Mechanic's,  in  the  city  of  New  York 45,  207 

Attachment  not  a  lien  until  levy  made 77 
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LIEN,  sheriff's  fees 104 

When  owner  may  set  off  demand  against  contractor  under  Mechanic's 

Lien  law  in  New  York 199 

LIMITATION,  what  allegations  are  necessary  in  an  answer,  to  constitute 

a  statutory  bar 491 

LUNACY,  when  committee  appointed , .   220 


M 


ANDAMUS,  immaterial  matter  may  be  stricken  out  from  return 358 

MARRIED  WOMEN,  can  not  appear  and  defend  in  person  in  mi  action 

against  her  alone _  201 

The  rights  and  privileges  of  married  women  with  reference-to  pro- 
perty, under  the  act  of  April  7,  1848,  considered 265 

In  action  for  partition  under  a  will,  for  the  separate  estate  of  a  devi- 
see, a  married  woman,  her  husband  should  not  be  joined  with 
her  as  plaintiff 339, 

In  actions  for  partition  of  real  estate,  held,  in  common,  the  wife  of 

plaintiff  is  a  necessary  party 456 

In  all  cases  where  a  wife  sues  or  is  sued  by  a  stranger  in  respect  to 
her  separate  property,  her  husband  should  be  made  a  party  plain- 
tiff or  defendant 505 

MORTGAGE  FORECLOSURE,  proper  allegations  in  complaint 16 

Judgment  for,  how  and  when  writ  of  assistance  will  issue 35 

Judgment  contingent  personal,  can  not  be  obtained  against  some  of 

defendants,  before  final  judgment •. 66 

On  sale  of  different  lots,  who  may  designate 117 

When  party  who  bids  off  premises  must  consummate 117 

An  action  to  redeem  after  sale,  when  maintainable  where  premises 

assigned  under  bankrupt  act 159 

After  sale,  mortgagee's  equity  of  redemption  gone,  although  mortgage 

assigned  as  collateral  security  by  mortgagee 196 

MOTION,  when  and  how  renewed,  after  denial  absolute 113 

Will  be  denied  with  costs  where  made  on  technical  grounds,  if  mov- 
ing papers  liable  to  same  technical  objection 198 

To  strike  out  irrelevant  matter  or  to  correct  a  pleading  must  be  noticed 

before  answering  pleading 237 

An  answer  served  after  notice  of  motion  to  strike  out  irrelevant  mat- 
ter in  the  complaint,  waives  the  motion 439 

VOL.  VIII.  68 
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RDERS,  staying  proceedings  on  appeal,  &c 49 

For  arrest,  under  §  179 ,.  ••,...; Ill 

Decision  on  demurrer  to  part  of  a  pleading  is  an  order 246,  275 

For  particulars  of  account,  when  and  how  required 329 

For  stay  of  proceedings,  when  valid 349 

An  order  overruling  demurrer  as  frivolous,  can  not  be  appealed  from, 

judgment  must  first  be  entered 397 

An  order  rendering  judgment  on  demurrer  with  leave  to  amend,  &c. 

can  not  be  appealed  from 414 

Section  324  of  the  Code  applies  as  well  to  injunction  orders  as  to  any 

other  orders 440 

For  security  for  costs  should  be  in  the  alternative,  that  security  be 

filed  in  so  many  days,  or  cause  to  be  shown  at  next  special  term  492 


P 


AROL  AGREEMENTS,  in  settlement  of  litigated  suits,  not  allowed  as 

a  general  rule 135 

Made  for  renting  real  estate  for  one  year,  not  void  if  term  commence 

at  a  future  period 141 

Notice  of  an  election  for  judgment  under  §  385  can  not  be  made  by 

varol .  240 


PARTICULARS  OF  ACCOUNT,  how,  when  and  in  what  manner  should 

be  furnished 329 

PARTIES,  verdict  set  aside  because  of  misjoinder  of  a  plaintiff  in  action  of 

tort,  &c 333 

The  Code  has  not  changed  the  system  of  practice  with  respect  to 

parties,  which  heretofore  existed  in  courts  of  equity 3S9 

A  married  woman  who  brings  an  action  for  partition  of  her  separate 

estate,  should  not  join  her  husband  as  plaintiff 3S9,  505 

The  subject  of  misjoinder  of  parties,  plaintiff  and  defendant,  con- 
sidered    3S9,  505 

In  action  for  partition  of  real  estate  held  in  common,  the  wife  of 

pHintiff  is  a  necessary  party 45C,  505 

If  the  wife  is  not  made  a  party  the  objection  may  be  taken  by  answer, 

where  defect  does  not  appear  on  face  of  complaint 456 

Where  one  partner  made  assignment,  the  creditors  directed  to  be 
made  parties,  where  the  other  partner  instituted  proceedings  for 
a  claim  against  the  firm,  on  the  ground  he  had  paid  debts  of  the 
firm 498 

Where  an  entire  demand  is  assigned  in  parts  to  several  assignees — all 
interested  should  be  made  parties,  in  an  action  by  one  assignee 
for  his  share 514 
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PARTNERSHIP,  liabilities  of  special  and  general  partners  to  account,  &c.  473 
Creditor's  rights  protected,  before  one  of  the  partners,  who  claimed  to 
be  paid,  on  account  of  his  having  individually  paid  debts  of  the 

firm 498 

Construction  of  a  written  agreement  between  partners  to  dissolve, 

where  one  of  them  assumed  the  business  and  payment  of  debts,  &c.  502 

PLEADINGS,  material  issues  in,  only  tried  at  circuit 12 

In  a  foreclosure  suit — material  allegations 10 

Sufficiency  of  answer 28 

What  allegations  complaint  to  contain  on  written  instrument 51 

Variance  between  summons  and  complaint  fatal 83 

Form  and  character  of  action  not  to  be  changed  after  commenced  . .  83 

Facts  constituting  cause  of  action  or  defence,  how  stated 83 

A  reply,  only  when  answer  contains  new  matter,  122,  146,  205,  234,  237 

As  to  sham  and  frivolous  answers 149 

Rule  for  stating  actions  and  defences 242 

Frivolous  allegations  in  answer,  in  action  on  promissory  note 273 

Insufficient  allegations  in  the  answer,  to  meet  the  averments  in  the 

complaint  of  a  fraudulent  assignment,  as  to  actual  possession  of 

assigned  property 309 

In  action  on  a  promissory  note,  defendant  may  set  up  as  a  counter 

claim,  an  unliquidated  partnership  account 335 

Principles  in  reference  to  legal  and  equitable  actions,  and  their  forms 

stated 373 

In  reference  to  sufficient  allegations  in  complaint — endorsee  against 

maker 385 

How  a  complaint  must  be  framed  in  an  action  for  offences  against 

penal  statutes,  (excise  laws,  gaming,  &c.) 431 

The  word  "  defence  "  under  the  Code  has  no  application"  to  that  part 

of  an  answer  which  contains  denial  only,  of  the  facts  stated  in 

the  complaint 441 

There  is  no  way  by  which  a  defendant  can  now  avail  himself  of  the 

defence  of  partial  payment,  without  pleading  it 441 

PROCESS,  when  not  a  protection  to  a  party  or  an  officer  of  the  law,  in  its 

service 435 

When  an  attorney  liable  to  process  for  costs,  in  case  of  non  resident 

plaintiff,  and  the  nature  of  the  process 495 

When  considered  issued. . .  500 


REFEREES,  notice  should  be  given  of  the  time  and  place  of  presenting 

report,  &c 216 

No  power  to  punish  for  contempt,  nor  to  strike  out  complaint 226 
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REFEREES,  judgment  may  be  entered  mine  pro  tune,  where  party  dies 

after  report 244 

Either  party  may  notice  the  cause  and  bring  on  the  hearing 248 

What  proof  must  be  made  before  a  referee,  in  action  of  divorce  for 

adultery » 297 

Not  necessary  for  referees  to  fix  time  and  place  of  hearing  in  writing  339 
If  plaintiff  neglect  to  appear,  referee  may  proceed  and  report  in  favor 

of  defendant .339 


s 


CHOOL  LAW,  of  March  26,  1849,  known  as  Free  School  Law,  uncon- 
stitutional and  void ^ 18 

In  reference  to- school  district  expenses,  under  laws  of  1847 125 

The  nature  and  amount  of  tax  required  to  be  paid  by  the  taxable  in- 
habitants of  a  school  district,  for  expenses  of  its  officers,  in  pur- 
suance of  an  order  of  the  board  of  supervisors,  is  a  matter  to  be 
adjudged  and  settled  by  the  board 358 

SET  OFF,  an  equitable  right  of  set  off  must  be  one  which  can  be  enforced 
by  judicial  action,  not  one  arising  merely  from  moral  considera- 
tions    319 

A  claim  of  a  defendant  against  the  plaintiff  for  costs  arising  in  an 

action  before  judgment — not  a  subject  of  set  off 319 

la  an  action  upon  a  joint  and  several  promissory  note,  against  several 
defendants,  one  of  them  may  set  off  a  judgment  recovered  upon 
contract  in  his  favor,  against  the  plaintiff 454 

In  an  action  proper  for  set  off  or  counter  claim  against  several  de- 
fendants severally  or  jointly  and  severally  liable,  any  one  of  them, 
or  any  number  of  them  may  avail  himself  or  themselves  of  their 
joint  set  off 454 

STAY  OF  PROCEEDINGS,  order  for,  on  appeal,  when  Judge  is  and  is 

not  authorized  to  make 49,  349 

County  Judge  has  no  power  to  stay  proceedings  after  verdict 171 

Neither  has  he  power  to  grant  an  order  requiring  security,  &c.,  on 

appeal,  under  §  348  of  the  Code 171 

An  order  to  stay  proceedings  must  be  accompanied  by  a  notice  of 
motion 349 

Where  defendant  procures  a  stay  of  proceedings  until  plaintiff  file 
security  for  costs,  if  defendant  notices  the  cause  for  trial  it  is  a 
waiver  of  the  stay 495 

SUBSTITUTION  of  a  defendant .- : 425 

SUMMONS,  when  considered  issued 500 

When  notice  in,  should  be  under  1st  sub.  §  129 504 


NEW- YORK  PRACTICE  REPORTS.  541 

Index. 

SUPPLEMENTARY  PROCEEDINGS,  order  for  defendant  to  appear  be- 

fore  judge  in  first  place,  in  order  to  acquire  jurisdiction 163 

(See  Green  agt.  Bullard,  313,  adverse.) 

Not  necessary  to  state  in  affidavit  that  defendant  has  property 103 

Proceedings,  under  the  Code  fully  discussed , 313 

SURROGATE,  application  to,  must  be  by  petition,  &c 99 


T 


ENDER,  of  costs  of  circuit 96 

Allegations  of  tender  in  a  pleading  should  be  for  a  specific  sum  of 

money,  and  with  certainty  and  particularity 258 

In  a  tender  after  suit  brought,  the  costs  should  be  tendered 258 

Whether  a  tender  and  payment  as  applied  to  courts  of  record  can  be 

made  in  a  Justice's  Court — Quere  ? 258 

TIME — In  reference  to  the  matter  of  computing  time  under  §  407 385 

TITLE,  when  claim  of,  arises  on  pleadings — costs  follow 131 

A  sheriff's  tjertificate  of  real  estate,  exempt  by  law  from  sale,  creates 

a  cloud,  which  the  court  may  remove 523 

TRIAL,  involving  examination  of  long  account,  may  be  referred  notwith- 
standing it  has  once  been  tried  by  a  jury 176 

Before  referees  either  party  may  notice  and  bring  on  trial 248 

Defendant  may  dismiss  complaint  in  all  cases  where  plaintiff  fails  to 

try,  although  defendant  does  not  notice  for  trial 253 

An  appeal  to  general  term  on  question  of  law,  stays  trial  on  question 

of  fact 2S5 

Where  defendant  notices  for  trial  pending  a  stay  of  proceedings,  until 

security  for  costs  be  filed,  it  is  a  waiver  of  the  stay 495 


Y 


ARIANCE,  between  summons  and  complaint S3 

VERDICT,  rarely  ever  set  aside  for  excessive  damages,  in  action  of  tort, . .  435 

VERIFICATION,  when  defendant  excused  from 

When  plaintiff  may  deny  that  he  was  bound  to  reply 

Defective — an  answer  without,  well  pleaded 212 


¥ 


AIVER,  where  answer  served  after  notice  of  motion  to  strike  out  irre- 
levant matter  in  complaint,  a  waiver  of  the  motion 439 
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WILL,  construction  of,  and  proper  parties  for  partition  under,  &c 389 

WITNESS,  party  may  be  compelled  by  sub.  duces  tecum  to  testify  and  to 

produce  books  and  papers,  same  as  any  other  witness 226 

Defendant  can  not  be  witness  for  plaintiff,  in  action  of  divorce  for 

adultery 297 

Where  assignor  is  to  be  examined  the  notice  should  specify  the 

points  of  such  examination 341 

Section  399  of  the  Code,  requiring  ten  days'  notice  of  the  examina- 
tion of  an  assignor,  as  a  witness,  does  not  apply  to  Justices' 
Courts 419 

WRIT  OF  ASSISTANCE,  when  and  how  issued 35 


res 

DIGEST 


A 


CTION.  The  167th  section  of  the  Code  as  amended  in  1852,  says,  "  the 
plaintiff  may  unite  in  the  same  complaint  several  causes  of  action, 
whether  they  be  such  as  have  been  heretofore  denominated  legal  or 
equitable,  or  both,  where  they  all  arise  out  of 

1.  "  The  same  transaction  or  transactions  connected  with  the  same  sub- 
ject of  action."  2,  &c. 

Now  this  has  reference  to  such  causes  of  action  as  are  consistent  with 
each  other,  not  to  those  which  are  contradictory. 

Therefore,  the  plaintiff  can  not  claim  an  absolute,  unqualified  title  to 
land,  as  owner  in  fee  simple,  coupled  with  a  claim  for  damages  for 
obstructing  him  in  the  use  of  it,  to  a  greater  extent  than  is  authorized 
by  defendant's  life  lease,  and  especially  for  obstructing  him  in'  the 
enjoyment  of  a  private  right  of  way  over  a  part  of  it.  Smith  agt. 
Hallock,  73. 

Whenever  a, plaintiff  establishes  a  cause  of  action  against  one  or  more  of 
the  defendants,  in  an  action  for  a  tort,  or  upon  contract,  and  it  appears 
in  the  latter  case,  that  the  other  defendants  were  not  joint  contractors 
or  jointly  liable,  he  is  entitled  to  a  judgment  against  those  against 
whom  he  established  his  cause  of  action. 

So  held  in  an  action  upon  a  joint  and  several  bond  executed  by  the  de- 
fendants to  the  people,  under  the  excise  law.  The  People  agt.  Cram 
and  White,  151. 

An  action  to  redeem  lands  from  a  mortgage  foreclosure,  held  to  be  main- 
tainable where  the  fee  of  the  mortgagor  in  the  premises,  by  operation 
of  the  bankrupt  act  (1841,)  was  transferred  to  his  assignee,  subject  to 
the  mortgage ;  and  the  assignee  not  being  a  party  to  the  foreclosure 
suit,  subsequent  to  the  foreclosure  and  sale  under  the  mortgage,  soli 
the  interest  of  the  mortgagor  in  the  premises  to  the  plaintiff;  who, 
it  was  held,  had  the  same  right  to  redeem  as  the  mortgagor  would  have 
had. 

And  this  right  was  not  lost  by  the  lapse  of  two  years  after  the  decree  in 
bankruptcy,  before  suit  brought  under  section  eight  of  the  bankrupt 
act.  That  section  is  confined  to  those  cases  where  there  is  some 
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dispute  as  to  the  rights  of  the  assignee,  which  would  render  a  suit 
necessary,  before  he  could  obtain  the  full  possession  or  benefit  of  the 
assigned  property.  Burnhani  agt.  De  Bevorse,  159. 

An  action  to  "  recover  possession  of  personal  property  and  damages  for 
its  detenlion,"  can  not  be  maintained,  where  the  defendant  has  not  the 
possession  of  the  property,  either  in  law  or  in  fact,  at  the  time  of  the 
commencement  of  the  suit.  ( This  agrees  with  the  decision  in  Roberts 
agt.  Randall,  3  Sandf.  Supr.  C.  P.  707,  and  5  How.  Pr.  R.  327.) 

This  action,  under  the  Code,  takes  the  place  of  Replevin  under  the 
Revised  Statutes,  and  is  intended  to  operate  only  on  the  party  in  pos- 
session. And  while  the  party  is  in  possession,  it  is  a  concurrent 
remedy  for  trespass  and  trover.  Brockway  agt.  Burnap,  188. 

SEE  ANSWER,  Loveland  agt.  Hosmer,  215. 

Rule  for  stating  actions  and  defences,  SEE  PLEADINGS,  Lipencott  age. 
Goodwin,  242. 

!N"o  authority  is  contained  in  section  372  of  the  Code,  for  the  submission 
of  actions;  it  relates  solely  to  the  submission  of  questions  of  difference 
without  action. 

Where  an  action  is  commenced,  and  a  case,  containing  the  facts  upon 
which  the  controversy  depends,  is  then  agreed  upon  and  submitted,  if 
the  action  is  not  thereby  discontinued,  it  must  be  when  the  submission 
is  followed  by  a  judgment,  and  meanwhile  be  suspended.  Van  Sickle 
agt.  Van  Sickle,  265. 

W.EE  WITNESS,  Jlrborgast  agt.  Jlrborgast,  297. 

SEE  PLEADINGS,  Gage  agt.  Jlngell,  335. 

The  provisions  of  the  Code,  (section  111,)  requiring  that  actions  should 
be  prosecuted  in  the  name  of  the  real  parties  in  interest,  is  inapplicable 
to  suits  by  official  persons  in  their  name  of  office,  under  special  au- 
thority conferred  by  statute,  (section  113.)  Hoogland,  Sfc.,  overseers 
agt.  Hudson,  343. 

SEE  EJECTMENT,  Godfrey  agt.  Townsend,  39S. 

In  an  action  where  the  claim  is  purely  of  a  legal  character,  any  defence, 
whether  legal  or  equitable,  may  now  be  interposed  to  it. 

It  is  no  longer  necessary  to  bring  an  action  in  the  nature  of  a  suit  in 
equity  to  restrain  proceedings  in  an  action  in  the  nature  of  a  suit  at 
law.  Or,  an  injunction  can  not  issue  in  one  action  to  stay  proceedings 
in  another — both  being  in  this  court.  (This  agrees  with  Dtderick 
agt  Hoysradt,  4  How.  Pr.  R.  350.)  Hunt  agt.  Farmers'  Loan  and 
Trust  Co.,  416. 

A  creditor  of  an  habitual  drunkard  can  not  maintain  a  legal  action 
against  his  committee,  to  recover  a  judgment  upon  a  debt  or  demand 
against  the  drunkard. 

The  proceeding  by  petition,  as  formerly,  in  a  court  of  equity,  is  the  pro- 
per course,  and  should  always  be  adopted,  unless  it  is  shown  that  a 
trial  is  necessary  to  settle  some  disputed  question  or  right.  In  such  a 
case  an  order,  upon  cause  shown,  should  be  obtained,  authorizing  the 
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bringing  of  an  action  in  the  nature  of  a  suit  in  equity.  Hall  Sf  Hall 
agt.  Taylor,  428. 

In  an  action  for  slander,  the  defendant,  under  a  general  denial,  may 
give  evidence  of  plaintiff's  bad  charade*.  (This  it  adverse  to  the 
Anonymous  case  in  6  How.  Pr.  R  160.)  Anonymous,  434. 

In  an  action  brought  to  recover  $200,  the  liquidated  damages  expressed 
in  a  contract  to  convey  lands,  the  notice  in  the  summons  should  be 
made  under  the  first  subdivision  of  §  129  of  the  Code.  Because  the 
action  is  on  contract  for  the  recovery  of  money  only. 

But,  it  seems,  that  where  the  action  is  brought  to  recover  damages  for  a 
breach  of  contract \  the  notice  in  the  summons  should  be  under  the  2d 
sub.  of  §  129.  The  Cemetery  Board  of  Town  of  Hyde  Park  agt. 
Teller  and  others,  504. 

SEE  ASSIGNMENT,  Cook  agt.  Genesee  Ins.  Co.  514. 

An  action  against  two  defendants  to  recover  possession  of  real  estate  and 
damages  for  the  unlawful  detention,  and  a  claim  against  one  of  the  de- 
fendants only,  for  the  rents  and  profits  of  said  premises,  can  not  be 
united  in  the  same  complaint.  Tompkins  agt.  White,  520. 

A  good  cause  of  action  for  breach  of  promise  of  marriage  is  not  a  debt 
recoverable  out  of  defendant's  premises  under  the  Homestead  Exemp- 
tion Act,  passed  April  10,  1850.  Cook  agt.  Newman,  523. 

ANSWER  An  answer  is  insufficient,  if  it  denies  merely  upon  information 
an  allegation,  the  truth  or  falsity  of  which  is  within  the  defendant's 
own  knowledge. 

It  is  also  insufficient  if  it  allege  merely  that  the  defendant  has  not  suffi- 
cient knowledge  on  the  subject  to  form  a  belief,  without  referring  to 
his  information. 

It  is  only  when  he  has  neither  knowledge  nor  information  to  enable  him 
to  form  a  belief  on  the  subject,  that  he  can  controvert  an  allegation 
under  this  provision  of  the  Code.  Edwards  agt.  Lent,  28. 

A  supplemental  answer  may  be  allowed,  on  motion,  whenever  the  facts 
forming  the  ground  of  the  answer,  have  occurred  since  the  answer  waa 
put  in,  or  where  the  defendant  was  ignorant  of  them  at  the  time  of 
pleading  the  first  answer.  It  differs  in  this  respect  from  the  old  plea 
of  puis  darrien  continuance  (for  which  it  was  intended  as  a  substi- 
tute,) which  could  strictly  be  pleaded  only,  before  or  at  the  next  con- 
tinuance after  the  facts  transpired. 

When  the  facts  sought  to  be  pleaded  in  a  supplemental  answer  amount  to 
an  entire  satisfaction  of  the  cause  of  action,  and  if  established  would 
utterly  extinguish  the  plaintiff's  right  to  prosecute  it,  it  is  the  duty  of 
the  court  to  allow  the  motion;  and  it  will  make  no  difference  whether 
the  application  be  made  at  the  earliest  day  or  not.  Drought  agt.  Cur- 
tiss,  56. 

A  motion  to  strike  out  an  entire  answer  as  frivolous  is  irregular.  The 
proper  motion  is  for  judgment  under  §  247  of  the  Code.  Under  th« 

VOL.  VIII.  69 
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former  practice  sham  and  frivolous  answers  were  frequently  confounded, 
but  they  are  carefully  distinguished  by  the  Code.  The  distinction  is 
that  which  is  stated  in  Brown  vs.  Jenison,  (3  Sand.  S.  C.  R.  732.) 

When  one  only  of  two  or  more  defences  in  an  answer  is  alleged  to  be 
frivolous,  if  it  is  also  irrelevant  or  redundant,  it  may  be  struck  out 
under  §  160;  but  when  it  is  merely  frivolous  the  plaintiff-.-is  put  to  his 
demurrer.  Hull  agt.  Smith,  149. 

An  answer  does  not  contain  a  double  defence  because  it  denies  two  facts, 
both  of  which  are  necessary  to  make  out  a  good  cause  of  action. 

All  the  material  facts  constituting  one  cause  of  action,  may  be  denied 
generally  or  specifically  in  one  answer,  but  not  in  the  alternative  form. 

The  150th  section  of  the  Code,  requiring  several  defences  to  be  separately 
stated,  does  not  relate  to  defences  consisting  of  mere  denials  of  the 
allegations  in  the  complaint,  but  to  distinct  affirmative  defences.  It 
must  be  new  matter. 

It  seems,  that  the  last  clause  of  section  160,  providing  for  an  indefinite 
and  uncertain  pleading  to  be  made  definite  and  certain,  does  not  apply 
to  defences  which  consist  in  mere  denials  of  the  plaintiff's  allegations, 
but  to  new  matter.  Otis  agt.  Ross,  193. 

Where  in  the  complaint  the  charge  of  libel  set  out  "  This  scoundrel  was 
indicted  at  San  Francisco,  February  last,  for  fraud ;  arrested  by  C.  A. 
Hosmer,"  with  appropriate  inuendos.  And  the  answer  set  up  a  justifi- 
cation that  the  plaintiff  had  been  indicted  and  arrested  for  a  conspiracy 
to  cheat  and  defraud,  held,  that  such  a  justification  did  not  reach 
the  charge  of  being  a  "  scoundrel."  Loveland  agt.  Hosmer,  215. 

Where  an  amended  answer  is  served  for  delay,  and  at  so  late  a  period  as 
to  throw  the  cause  over  the  circuit,  it  may  be  treated  as  a  nullity. 
Allen  agt.  Compton,  251. 

The  complaint  set  out  the  note,  and  alleged  that  the  plaintiff  was  the 
lawful  holder  and  owner  thereof,  and  that  the  defendants  had  not  paid 
the  same  or  any  part  thereof,  but  that  they  were  justly  indebted  to  the 
plaintiff  therefor. 

The  answer  admitted  the  making  of  the  note,  "  but  they  deny  the  allega- 
tion of  non-payment  of  the  said  note,  as  set  forth  in  said  complaint, 
also  they  deny  that  they  are  indebted  to  said  plaintiff  for  said  note  or 
by  reason  of  the  making  thereof,  or  that  said  note  or  any  part  thereof 
is  justly  due  or  owing  by  them  the  said  defendants."  Held,  that  all 
the  allegations  of  the  answer,  after  the  admission  of  making  the  note, 
be  stricken  out  as  frivolous.  Kdson  agt.  Dill  aye,  273. 
SEE  PLEADINGS,  Gage  agt.  Angell,  335 

An  answer  to  a  complaint  for  assault  and  battery  and  false  imprisonment, 
which  denies  the  whole  complaint,  and. each  and  every  allegation 
thereof,  can  not,  as  a  further  defence,  set  up  new  matter  in  justification 
of  the  alleged  assault  and  false  imprisonment.  They  are  inconsistent. 
Roe  agt.  Rogers,  356. 
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An  answer  which  denies  generally  and  specifically,  each  and  every 
allegation  in  the  complaint— neither  complaint  or  answer  being  veri- 
fied— can  not  be  stricken  out  as  sham  or  fake.  Livingston  agl. 
FinJde,  485. 

Where,  in  an  action  upon  a  due  bill  payable  immediately,  the  defendant,  in 
his  answer,  admitted  the  making  of  the  note,  but  set  up  as  new  matter, 
"  that  the  note  or  due  bill  was  not  made  within  six  years  next  before 
the  commencement  of  the  action."  Held,  that  this  was  an  immaterial 
issue.  The  time  when  the  note  was  made  being  wholly  immaterial 
The  time  when  the  note  was  delivered,  and  took  effect  as  an  obligation, 
should  be  alleged  and  established  in  order  to  constitute  a  statutory  bar. 
Where  the  answer  admits  such  a  cause  of  action,  and  seeks  to  avoid  it 
by  new  matter  which  is  insufficient,  the  plaintiff  is  entitled  to  judgment 
upon  the  merits;  as  in  case  of  a  judgment  non  obstante  veredicto. 
Mallory  agt.  Lamphear,  491. 

ASSIGNMENT.  An  assignment  for  valuable  consideration  will  not  be  set 
aside  for  technical  error;  and  where  executed  in  pursuance  of  an  agree- 
ment to  assign,  will  be  made  to  conform.  Hull  agt.  Smith,  2S1. 

Where  it  appears  from  the  papers  that  a  claim  of  a  defendant  arising  in  i 
suit  for  costs,  against  the  plaintiff,  and  before  judgment  has  been 
assigned  to  his  attorney  to  secure  the  latter  for  costs,  and  is  not  done 
solely  or  principally  to  defeat  the  plaintiff's  right  of  set  off,  the 
assignment  will  be  sustained. 

An  equitable  right  of  set  off  must  be  such  an  equity  as  can  be  enforced  by 
judicial  action,  not  one  arising  merely  from  moral  considerations. 

A  claim  of  a  defendant  against  the  plaintiff  for  costs,  arising  in  an  action, 
before  judgment,  is  not  a  subject  of  set  off  by  statute,  not  being  upon 
contract  or  under  a  judgment.  Van  Pelt  agt.  Boyer,  319. 

An  assignment  for  the  benefit  of  creditors,  which  directs  that  the 
assignees  are  to  convert  the  assigned  estate  into  money  "  within  such 
convenient  time  as  to  them  shall  seem  meet,  and  as  shall  be  most 
conducive  to  the  interests  of  all  parties  concerned,"  is  bad,  because 
it  undoubtedly  authorizes  a  sale  on  credit.  Murphy  agt.  Bell,  -1G3. 

In  case  of  an  assignment  in  parts  to  several  persons  of  an  entire  de- 
mand, an  assignee  of  one  of  llic  |»ails  may  maintain  a  suit,  under  the 
Code,  in  the  nature  of  a  suit  in  pc|iiity  to  recover  his  part.  And  it 
is  no  valid  answer  to  such  a  suit,  that  one  of  the  assignees  has  collected 
his  part  of  the  demand  by  judgment  and  execution. 

Although  it  would  not  be  necessary  to  make  the  assignee,  who  had  col- 
lected his  portion  »'f  I  lie  demand,  a  party  to  a  suit  by  another  assignee, 
(the  defendant  not  having  insisted  in  the  first  suit  that  the  whole  claim 
should  be  determined  in  that  action ;)  yet,  all  the  other  assignees  or 
persons  interested  in  the  demand  should  be  made  parties.  Cook  agt 
The  Gtnesee  Mutual  Ins.  Co.  514. 
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APPEALS.  Appeals  to  the  County  Court  which  are  transferred  to  the  Supreme 
Court  in  pursuance  of  the  31st  section  of  the  act  amending  the  act  in 
relafton  to  the  judiciary,  passed  December  14,  1847,  may  be  heard  and 
decided  at  special  term  of  the  Supreme  Court. 

They  are  not  such  appeals  as  are  provided  for  by  section  346  of  the  Code. 
That  section  was  intended  to  provide  for  an  appeal  from  an  inferior 
court  to  the  Supreme  Court.  Sheldon  agt.  Albro  and  Parker,  305. 

SEE  COURT  OF  APPEALS,  Hastings  agt.  McKinley,  J75. 

SEE  COURT  OF  APPEALS,  Crittenden  agt.  Missionary  Society,  327. 

An  order  denying  a  motion  that  an  undertaking  given  on  the  arrest  of  a 
defendant  be  delivered  up  and  an  exonerttur  entered,  is  appealable. 
353. 

SEE  COUNTY  COURT,  Kasson  agt.  Mills,  377. 

An  appeal  can  not  be  taken  from  an  order  of  the  special  term  overruling 
a  demurrer  as  frivolous.  Judgment  must  first  be  entered,  and  the 
appeal  brought  upon  that.  (See  Code,  §  247.)  Bruce  agt.  Pinck- 
ney,  397. 

An  appeal  will  not  lie  upon  an  order  of  the  special  term  rendering  judg- 
ment on  demurrer,  with  'eave  to  amend  on  payment  of  costs  in  twenty 
days.  Judgment  must  be  actually  entered  before  an  appeal  will  lie. 
(See  Bruce  agt.  Pinckney  as  to  frivolous  demurrers,  ante  page 
397.)  It  seems,  that  the  amendment  to  §  349  of  the  Code  in  1851, 
which  provides  that  an  order  may  be  appealed  from  "  when  it  sustains 
or  overrules  a  demurrer,"  is  inoperative. 

The  decision  of  a  demurrer  is  always  a  judgment,  whether  absolute  or 
upon  terms.  Lewis  agt.  Jlcker,  414. 

An  appeal  from  the  special  to  the  general  term  does  not  operate  per  se, 
as  a  stay  of  proceedings  in  the  action.  Special  leave  of  the  court  must 
be  obtained.  Story  agt.  Duffy,  488. 

ATTACHMENT.  A  warrant  of  attachment  under  §  231  of  the  Code,  is  not  a 
lien  on  property,  either  real  or  personal,  until  such  property  is  levied 
on  under  it.  (See  the  report  at  special  term  in  these  causes,  7  How. 
Pr  R.  379.)  Learned  and  others  agt.  Vandenburgh,  77. 

ARREST,  Order  for,  under  sub.  3,  o/§  179  of  the  Code,  when  authorized,  &c. 
Mulvey  agt.  Davison,  111. 

In  an  action  against  husband  and  wife,  for  a  tort  committed  by  the  wife, 
neither  can  be  arrested.  Anonymous,  133. 

A  defendant  who  has  been  arrested  under  an  order  in  an  action  upon 
contract,  and  has  not  been  bailed,  may  move  to  vacate  the  order  at  any 
time,  before  he  has  been  charged  in  execution,  IVilmerding  agt. 
Moon,  213. 

An  order  denying  a  motion  that  an  undertaking  given  on  the  arrest  of 
the  defendant  be  delivered  up,  and  an  exoneretur  entered,  is  appeal- 
able. 
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A  defendant,  by  procuring  bail  on  his  arrest,  unless  he  does  so  voluntarily, 
does  not  waive  his  objections  to  the  legality  of  the  arrest. 

Nor,  it  seems,  under  the  Code,  does  obtaining  time  to  answer  the  com- 
plaint have  that  effect.  Though  relief  may  be  denied  on  the  ground 
of  laches. 

A  summons  and  complaint  and  order  of  arrest  were  delivered  to  the 
sheriff,  and  he  verbally  deputed  a  person,  not  his  deputy,  to  serve  them, 
who  did  so,  and  the  sheriff  made  a  return  that  he  (the  sheriff)  had 
served  them,  and  had  the  undertaking ;  the  return  is  conclusive  in  that 
suit.  The  Col.  Ins.  Co.  agt.  Force,  353. 

ATTORNEY.  Where  an  attorney,  residing  and  practising  in  another  State, 
receives  money  upon  demands  left  with  him  for  collection  in  that  State, 
which  he  omits  or  refuses  to  pay  over,  he  is  liable  to  arrest  here,  in 
in  an  action  brought  to  recover  such  money.  Yates  agt.  Blodgett, 
278. 

Liability  of  attorney  for  costs,  where  non  resident  plaintiff,  and  how 
collection  enforced.  Boyce  agt.  Bates,  495. 


c 


OMPLAINT.  It  was  not  the  intention  of  the  Legislature  by  the  last  clause 
of  §  162  of  the  Code  to  dispense  with  a  statement  of  the  facts  consti- 
tuting a  cause  of  action,  or  with  any  of  the  requirements  of  §  142,  but 
only  to  relieve  the  party  from  setting  out  the  written  instrument 
according  to  its  legal  effect. 

The  plaintiff  must  still  state  his  interest  in  or  title  to  the  instrument,  and 
such  other  facts  outside  of  it  as  are  necessary  to  enable  him  to  recover 
upon  it. 

Thus,  where  the  plaintiffs  complained  upon  a  promissory  note  alleging 
that  "the  plaintiffs  are  the  owners  of  a  promissory  note  of  which  the 
following  is  a  copy,  and  that  there  is  due  to  them  thereon  from  the 
defendants  the  sum  of  0500,  with  interest,"  &c.,  and  claim  to  recover 
such  amount,  and  for  which  they  demand  judgment  against  the  defend- 
ants, and  then  set  out  a  copy  of  the  note,  held,  that  the  complaint  was 
defective  in  not  stating  that  the  defendants  made  or  endorsed  the  note, 
and  as  respects  the  endorsers,  in  not  alleging  a  demand  and  notice 
of  non  payment.  (See  ante  page  9.)  The  President,  Sfc.  of  the 
Bank  of  Geneva  agt.  Gulick,  51. 

An  incurable  defect  in  a  complaint  is  not  waived  by  any  pleading,  but 
may  be  taken  advantage  of  whenever  the  parties  are  before  the  court, 
either  at  special  term  by  motion,  or  on  the  trial  at  circuit  by  motion  in 
arrest  after  verdict,  and  the  court  may  regard  it  even  on  general  de- 
murrer. Burnham  agt.  De  Bevorse,  159. 

SEE  PLEADINGS,  Getty  agt.  Hudson  R.  R.  Road  Co.,  177. 

SEE  IRREOULARITY,  Yates  agt.  Blodgett,  278. 
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The  Code,  (§  140,)  has  abrogated  the  provision  of  the  Revised  Statutes, 
(2  R.  S.  452,  §  10,)  specially  authorizing  a  declaration  for  offences 
against  a  penal  statute,  to  allege  the  words  of,  and  refer  to  the 
statute. 

That  is :  in  declaring  now,  for  offences  against  penal  statutes,  (excise 
laws,  gaming,  &c.,)  the  plaintiff  must  set  forth  "a  plain  and  concise 
statement  of  the  facts  constituting  a  cause  of  action,"  &c.  (Code,  § 
142.) 

The  plaintiff  must  follow  the  general  rule  which  prevailed  previous  to  the 
Revised  Statutes,  of  stating  the  special  matter  upon  which  the  action 
arises.  Morehouse  agt.  Crilley,  431. 

An  amended  complaint  can  not  be  disregarded  and  treated  as  a  nullity, 
and  the  defendant  take  an  order  dismissing  the  complaint  when  the 
cause  is  called  upon  the  Calendar.  Rogers  agt.  Rathbun,  466. 

A  complaint  in  equity,  under  the  Code,  must  not  contain  the  system  of 
pretence  and  charge  which  prevailed  in  the  former  Chancery  pleading. 

Where  matter  in  a  complaint,  though  clearly  redundant,  is  not  prolix, 
and  does  not  tend  seriously  to  prejudice  the  defendant  or  encumber  the 
record,  it  will  not  be  stricken  out.  Clark  agt.  Harwood,  470. 

COSTS.  The  costs  ordered  to  be  paid  by  a  party  obtaining  a  new  trial  are,  th« 
costs  of  the  former  trial  and  of  motion,  or  the  costs  of  such  proceed- 
ings as  are  vacated  for  the  purpose  of  a  new  trial. 

Where  an  extra  allowance  has  been  made  on  the  trial  of  the  cause,  it  i» 
to  be  treated  as  a  part  of  the  costs  to  which  the  prevailing  party  is- 
entitled,  and  is  to  be  paid  as  a  part  of  the  costs  ordered  on  granting  a 
new  trial. 

A  motion  for  a  new  trial  on  a  case  or  bill  of  exceptions,  is  not  a  non 
enumerated  motion,  therefore  §  315  of  the  Code  does  not  apply  as  to 
costs  ($10)  of  a  motion.  It  is  a  regular  proceeding  in  the  cause,  and 
the  prevailing  party  should  be  entitled  to  a  trial  fee,  under  §  307,  sub. 
3,  to  the  plaintiff  $15,  to  the  defendant  $12 ;  as  often  as  the  cause  is 
brought  to  a  hearing  on  the  merits. 

On  an  appeal  from  the  special  to  the  general  term  from  an  order  granting 
or  refusing  a  new  trial,  under  the  Code  of  1851,  $15  should  be  allowed 
before  argument,  and  $30  upon  the  argument.  Ellsworth  agt.  Good- 
ing,  1. 

A  judge  at  Chambers  has  no  power  to  tax  or  adjust  general  costs.  The 
clerk  is  the  only  officer  authorized  to  do  this,  and  his  authority  is 
limited  to  the  costs  upon  the  entry  of  judgment.  (JVellis  agt.  De 
Forest,  6  How.  Pr.  R.  413.) 

The  amount  of  costs  upon  interlocutory  proceedings  should  be  fixed  in 
the  orders  awarding  them ;  or  some  officer  should  be  designated  therein 
to  settle  the  amount. 

Under  the  Code  of  1852  the  prevailing  party  on  appe'al  to  the  general  term 
from  an  order  granting  or  refusing  a  new  trial,  or  sustaining  or  over- 
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ruling  a  demurrer,  not  being  entitled  to  costs  under  the  6th  subdivision 
of  section  307,  as  under  the  Code  of  1S51,  (see  Elitworth  agt.  Good- 
ing,  ante  p.  1,)  is  still  entitled  to  a  trial  fee,  as  well  at  the  general  aa 
at  the  special  term,  under  the  3d  sub.  (§307.)  And  this  trial  fee  may 
be  allowed,  as  often  as  the  cause  has  been  brought  before  the  court 
upon  the  issues  made  by  the  pleadings,  ($15  to  plaintiff  and  $12  to 
defendant.)  Van  Schaick  agt.  Winne,  Ex'r,  5. 

Where  a  cause  is  tried  before  a  judge  at  the  circuit  without  a  jury,  who 
subsequently  files  his  decision,  an  application  can  not  afterwards  be 
made  for  an  extra  allowance  to  another  judge,  presiding  at  a  different 
court.  Such  application  ought  to  be  made  at  the  trial  of  the  cause. 

It  seems,  that  the  statute  does  not  authorize  the  court  to  make  an  extra 
allowance  in  an  action  brought  to  set  aside  a  voluntary  assignment. 
Osborne  agt.  Belts,  31. 

The  dismissal  of  a  complaint,  on  motion  at  a  special  term,  for  want  of 
prosecution,  is  a  judgment  in  the  action  in  favor  of  the  defendant. 

In  such  case  defendant  is  entitled  to  $5  for  proceedings  before  trial,  and 
010  may  be  allowed  on  the  motion.  But  defendant  is  not  entitled  to 
$7  for  subsequent  proceedings,  nor  to  a  trial  fee  on  the  dismissal  of  the 
complaint. 

The  clerk  in  such  case  is  not  entitled  to  a  trial  fee  of  $1,  nor  to  any 
charge  for  entering  the  order,  but  may  charge  50  cents  for  entering 
judgment.  Tillspaugh  agt.  Dick,  33. 

Where  an  action  is  brought  in  the  Court  of  Common  Pleas  to  recover 
damages  for  trespass  on  personal  property,  and  the  plaintiff  recovers 
less  than  $50  damages,  he.  is  not  entitled  to  costs. 

The  section  of  the  R.  S.  2  vol.  p.  510,  which  provides  for  costs  in  such 
cases,  where  the  court  or  jury  certify  the  trespass  to  have  been 
malicious,  is  repealed. 

The  distinction  which  existed  between  this  court  and  the  Supreme  Court 
in  the  rate  of  costs  in  certain  cases  is  abolished  by  the  Code.  Smith 
adm'r,  agt.  Keller,  55. 

A  fee  of  $10,  not  to  be  allowed  for  each  time  that  a  cause  is  noticed 
before  a  referee.  Jlnonymous,  S2. 

Costs,  on  an  offer  of  judgment,  not  accepted.     Keese  agt.  Wyman,  8S. 

Where  both  parties  noticed  the  cause  for  trial,  put  it  on  the  Calendar, 
and  it  was  reached  the  first  day  of  the  Circuit,  called  and  passed;  the 
plaintiff's  attorney  then  discontinued  and  tendered  defendant's  attorney 
$12,50  costs,  which  was  refused,  as  not  being  enough  into  $10.  And 
on  a  second  call  of  the  Calendar  the  defendant's  attorney  moved  the 
cause,  when  it  was  stipulated  between  the  attorneys  to  submit  the 
question  of  costs  to  the  Judge.  Held,  that  defendant  was  entitled  to 
the  $10,  counsel  fee  he  claimed — making  $22.50  directed  to  be  paid. 

A  liberal  construction  should  be  given  to  these  questions  of  costs.     218. 

Where  the  plaintiff  brought  an  action  (in  the  nature  of  replevin,)  to 
recover  a  horse,  and  the  referee  found  for  the  plaintiff,  six  cents  damages 
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and  assessed  the  value  of  the  horse  at  $125,  Held,  that  the  plaintiff 
could  recover  no  more  costs  than  damages,  six  cents.  (Code,  §  304.) 
Minktagt  Wolf,  238. 

The  plaintiff  sued  the  defendant  on  a  promissory  note  which  with  interest, 
amounted  to  $258,60,  but  claimed  and  demanded  judgment  for  a  bal- 
ance only  of  $95,S5.  The  defendant  on  the  trial  proved  his  account  to 
be  $253,48,  and  the  referee  reported  a  balance  due  to  the  plaintiff  of 
$5,20.  The  question  was  whether  the  plaintiff  was  entitled  to  costs 
on  the  ground  that  the  demands  of  the  parties,  allowed  by  the  referee, 
in  the  aggregate  exceeded  $400,  and  therefore  deprived  a  justice  of  the 
peace  of  jurisdiction.  Held,  that  he  was  not.  The  only  claim  proved 
was  the  defendant's  claim,  which  with  the  plaintiff's  demand  was  short 
of  $400.  Hoodless  agt.  Brundage,  263. 

Where  judgment  is  ordered  for  plaintiff  on  demurrer  to  answer,  with 
leave  to  defendant  to  amend  on  payment  of  costs,  the  plaintiff  is  entitled 
to  a  fee  for  proceedings  before  notice  of  trial,  to  wit :  $7  in  an  action 
upon  contract  for  the  payment  of  money,  and  $12  in  cases  where  appli- 
cation to  the  court  for  judgment  would  be  necessary.  Van  Valken- 
burgh  agt.  Van  Schaick,  271. 

SEE  DISCOVERY,  Brevoort  agt.  Warner,  321. 

Plaintiff  entitled  to  $10  costs  attending  special  term  to  argue  motion,  on 
defendant's  notice,  out  of  the  proper  judicial  district.  Hager  agt. 
Danforth,  448. 

The  plaintiff  is  entitled  to  charge  a  trial  fee  of  fifteen  dollars,  for  arguing 
a  motion  for  new  trial  at  special  term,  on  a  case  made  by  the  defendant. 

It  is  not  necessary,  under  section  311  of  the  Code,  to  set  forth  in  the  bill 
of  costs  the  particular  items  of  witnesses'  fees,  and  of  postage.  It  is 
sufficient  to  state  them  severally  in  gross,  and  to  set  forth  in  the  affi- 
davits presented  and  filed  on  taxation,  the  particular  items  of  each 
expenditure.  Hager  agt.  Danforth,  448. 

Liability  of  attorney  for,  where  non  resident  plaintiff,  and  how  collection 
enforced.  Boyce  agt.  Bates,  495. 

COURT  OF  APPEALS.     Where  a  party  in  a- cause  dies  after  the  return  is 
filed  in  this  court,  the  court  having  obtained  jurisdiction,  has  the  power 
to  allow  his  legal  representatives  to  be  substituted. 
It  teems,  that  section   121   of  the  Code  does  not  apply  to  this  court. 

Hastings  agt.  McKinley,  L75. 

A  decree  which  declares  a  legacy  wholly  void  as  to  one  defendant,  and 
directs  a  reference  for  an  accounting  by  the  executors,  (also  defend- 
ants,) for  the  personal  property  which  has  come  into  their  hands, 
belonging  to  the  estate ;  and  is  silent  on  the  question  of  costs,  as  to  the 
defendant  whose  legacy  is  declared  void ;  but  reserves  all  other  ques- 
tions until  the  coming  in  of  the  report  of  the  referee,  is  not  such  a  final 
decree  against  the  defendant  whose  legacy  is  declared  void,  that  he 
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can  appeal  to  this  court,  pending  the  reference.     Chitlenden  agt.  Tke 
Missionary  Soe.  of  the  Methodist  Ep.  Church,  327. 

COUNTY  COURT.  The  County  Court,  on  appeal  from  a  judgment  of  a  Jus- 
tices'  Court,  have  no  authority  to  review  the  evidence  given  in  the 
Justices'  Court,  and  to  reverse,  affirm  or  modify  the  judgment  on  ques- 
tions of  fact  arising  from  such  evidence.  ( This  agrees  with  Adsit 
agt.  Wilson,  I'HOW.  Pr.  R.  68.) 

Nor  can  the  County  Court,  under  section  366  of  the  Code,  reverse  in 
part,  and  affirm  in  part,  a  judgment  of  a  Justices'  Court,  rendered  for 
entire  damages.  If  there  is  no  evidence  to  support  the  judgment  it 
must  be  reversed,  if  there  is  evidence  upon  both  sides — a  mere  conflict 
of  evidence,  the  judgment  must  be  affirmed.  Kasson  agt.  Mills,  377. 


D 


EMURRER.  The  plaintiff  is  not  authorized  to  reply  or  demur  to  an  answer 
which  does  not  contain  new  matter  by  way  of  defence.  A  demurrer 
will  not  lie  to  a  mere  denial  in  an  answer.  (  This  is  adverse  to  Hop- 
kins agt.  Everett,  6  How.  Pr.  R.  159,  and  Sallinger  agt.  Lusk,  1 
id.  430.) 

The  complaint  alleged  "  that  Clifton  then  and  there  endorsed  the  said 
promissory  note,  and  the  same  was  afterwards,  and  before  the  same 
became  due  and  payable,  delivered  to  the  plaintiff,"  held,  that  such  an 
allegation  was  insufficient  as  showing  the  action  to  be  in  "  the  name 
of  the  real  party  in  interest."  It  is  not  equivalent  to  one  "  that  Clifton 
endorsed  the  note  to  the  plaintiff." 

A  demurrer  to  an  answer,  denying  such  an  allegation  on  information 
and  belief,  may  be  stricken  out  as  unauthorized  and  irregular.  Loomis 
agt.  Dorshimer  Sf  Clifton,  9. 

Six  grounds  of  demurrer  are  specified  in  the  Code.  It  is  enough  to 
authorize  a  demurrer  that  any  one  of  these  objections  appear  upon  the 
face  of  the  complaint.  The  demurrer  must  specify  distinctly  upon 
which  of  the  several  grounds  of  objection  which  justify  this  pleading, 
the  party  relies. 

If  the  ground  of  objection,  stated  in  the  demurrer,  is,  in  substance,  any 
one  of  those  specified  in  the  144th  section  of  the  Code,  it  is  good  as  a 
pleading. 

Except  in  reference  to  the  alleged  want  of  jurisdiction  (whether  of  the 
person  or  the  subject  matter,)  or  a  defect  of  parties,  (plaintiff  or  de- 
fendant,) all  grounds  of  demurrer  may  be  properly  stated  in  the  very 
words  of  the  statute.  (  This  agrees  with  Durkee  agt.  the  Saratoga 
and  Wash.  R.  R.  Co.,  4  How.  Pr.  R.  171 ;  Swift  agt.  De  Witt,  3 
id.  2SO;  Hyde  agt.  Conrad,  5  id.  3G1,  and  is  adverse  to  Purdy  agt. 
Carpenter,  6  id.  361.) 

VOL.  VIII.  TO 
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DEMURRER. 

A  demurrer  is  only  appropriate  when  the  ground  of  objection  appears  on 
the  face  of  the  pleading.  Getty  agt.  Hudson  R.  R.  Road  Co.,  177. 

A  demurrer  to  an  answer  which  does  not  contain  new  matter  constituting 
a  counter  claim,  is  a  nullity ;  and  may  be  treated  as  such  by  the 
defendant.  (See  the  next  preceding  case  of  Simpson  agt.  Loft.) 
Roosd  agt.  the  Saugerties  and  Woodstock  Turnpike  Road  Co.,  237. 

The  Code,  as  amended  in  18.32,  has  not  substituted  an  order  for  a  judg- 
ment in  all  cases  where  a  demurrer  is  sustained  or  overruled. 

The  decision  is  still  a  judgment,  where  a  demurrer  to  the  whole  pleading 
is  sustained.  It  is  an  order  where  the  demurrer  is  partial. 

Upon  an  appeal  from  such  an  order  only  ten  dollars  costs  can  be  given 
Drummond  agt.  Husson,  246. 

Where  the  defendant  claims,  upon  demurrer  to  the  answer,  that  the  com- 
plaint is  defective,  he  must  be  held,  under  §  148,  to  have  waived  all 
objections  to  the  complaint,  not  answered  or  demurred  to,  except  the 
question  of  jurisdiction  and  the  sufficiency  of  the  cause  of  action. 
People  agt.  Banker,  253. 

It  seems  that  where  a  demurrer  to  the  entire  complaint  is  sustained,  and 
judgment  directed  in  favor  of  the  defendant,  without  leave  to  the  plain- 
tiff to  amend,  the  decision  can  not  be  appealed  from  as  an  order;  the 
only  mode  of  review  is,  by  an  appeal  from  the  judgment  when  perfected. 

But  if  otherwise,  the  defendant  is  not  bound  to  enter  an  order  on  the  de- 
cision, give  notice  of  it,  and  wait  thirty  days,  to  allow  the  plaintiff  to 
appeal,  but  may  pefect  his  judgment  immediately. 

Notice  of  an  appeal  from  the  decision,  as  an  order,  within  thirty  days 
after  entry,  but  after  judgment,  will  not  render  the  judgment  irregular. 
Dolph  agt.  White,  275. 

A  demurrer  which  states  that,  "  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,"  is  sufficient:  Hoogland  agt. 
Hudson,  343. 

SEE  PARTIES,  Brownson  and  Wife  agt.  Gifford,  389. 

SEE  APPEALS,  Bruce  agt.  Pinckney,  397,  and  Lewis  agt.  Acker,  414. 

DISCOVERY.  The  provisions  of  the  Revised  Statutes  in  relation  to  a  dis- 
covery of  books,  papers,  &c.,  have  not  been  superseded  by  §  3SS  (Sec. 
341  and  342)  of  the  Code.  The  two  systems  may  stand  together,  as 
not  being  inconsistent  with  each  other,  either  as  to  the  mode  of  making 
a  discovery,  or  the  powers  of  the  court,  if  a  discovery  be  refused. 

If  in  answer  to  an  order  for  discovery  and  inspection,  or  for  sworn  copies 
of  books,  papers,  &c.,  the  oppposite  party  denies  fully  and  explicitly 
that  there  are  any  such  entries,  books  or  papers  under  his  control,  that 
is  an  end  of  the  application.  He  can  not  be  subjected  to  a  fishing  ex- 
amination. 

The  court  has  no  right  under  the  rules  adopted  to  execute  the  power 
conferred  by  the  Revised  Statutes,  or  under  the  Code,  to  direct  a  dis- 
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covery  to  be  made  by  appointing  a  referee  to  ascertain  and  report, 
whether  an  order  directing  a  discovery  previously-  made  and  executed, 
has  been  fully  complied  with ;  and  that  the  referee  have  power  to 
examine  and  personally  inspect  all  the  books,  papers  and  documents, 
&c.,  and  to  examine  witnesses  in  relation  thereto,  &c. 

On  the  return  being  made  to  the  first  order,  the  petitioner,  if  he  deems  it 
insufficient,  should  apply  for  an  order  that  the  opposite  party  show 
cause  at  a  certain  time  why  the  particular  deficiencies  or  omissions 
alleged  should  not  be  supplied. 

The  mode  of  making  applications  for  discovery,  &c.,  under  the  Revised 
Statutes  and  the  Code,  stated.  Hoyt  agt.  The  American  Exchange 
Sank,  89. 

Under  what  circumstances,  and  to  what  extent,  and  in  what  manner  the 
court  will  require  the  discovery,  production,  and  inspection,  &c.,  of 
books,  papers  and  documents. 

The  principles  and  practice  of  courts  of  equity  on  the  subject  still  prevail, 
except  where  expressly  abrogated  by  statute. 

Costs  of  motion  (when  made  to  the  court)  may  be  given,  if  a  request  to 
inspect,  &c.,  is  unreasonably  refused.  The  expense  of  copies  should 
be  paid  by  the  party  requiring  them.  Brevocrt  agt.  Warner,  321. 


IECTMENT.  Under  the  36th  and  37th  sections  of  the  Revised  Statutes, 
which  allows  new  trials  in  actions  of  ejectment,  one  may  be  granted 
on  payment  of  costs,  &c.,  without  showing  any  cause  whatever,  and 
one  where  the  court  is  satisfied  that  justice  will  be  promoted,  &c.,  but 
no  more  than  two  new  trials  can  be  granted  under  this  statute. 

It  was  not  the  intention  of  the  statute  that  each  party  should  have  two 
new  trials,  although  one  party  should  succeed  at  one  trial  and  the  other 
at  the  next.  Bellinger  agt.  Martindale,  113. 

The  same  rule  for  allowing  a  landlord  to  defend  in  an  action  of  ejectment 
against  a  tenant,  must  prevail  under  the  Code,  as  formerly  under  the 
Revised  Statutes.  That  is :  The  landlord  is  permitted  to  appear  and 
defend  in  conjunction  with  the  tenant,  in  case  the  tenant  appears. 
But  in  case  the  tenant  refuses  or  neglects  to  appear,  the  landlord  is 
allowed  to  appear  and  defend  alone. 

The  plaintiff  may  perfect  judgment  against  the  (casual  ejector)  tenant, 
which,  in  case  the  landlord  defends  alone,  will  be  stayed,  until  the 
determination  of  the  action  against  the  landlord. 

But  to  entitle  a  landlord  to  defend  in  his  own  name  or  otherwise,  he 
must  be  shown  to  be  the  landlord  of  the  tenant,  or  have  a  privity  of 
estate  or  interest  with  him  in  the  premises  in  question.  Godfrey  agt. 
Townsend,  398. 
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JLNJUNCTION.  A  defendant  who  has  appeared  but  not  answered,  is  not 
entitled  to  notice  of  an  application  for  an  injunction.  It  is  not  an 
•''ordinary  proceeding"  in  the  action.  (§  414.) 

The  service  of  an  injunction  upon  the  attorney  instead  of  the  party  who 
has  appeared  is  irregular,  for  the  same  reason,  that  it  is  not  an  "  ordi- 
nary proceeding"  in  the  action.  (§  41 7.)  And  because  no  proceedings 
for  a  violation  of  the  injunction  can  be  founded  on  such  service. 

Administrators  are  bound  to  account  upon  the  application  of  any  one 
interested  in  the  estate.  And  if  the  administrators  claim  that  the 
applicant  has  no  interest  in  the  estate,  that  is  a  sufficient  defence  before 
the  surrogate,  but  is  not  cause  for  relief  by  injunction.  Becker  agt. 
Hager,  68. 

An  injunction  will  not  be  granted  against  a  Rail  Road  Company,  restrain- 
ing a  necessary  cut  and  excavation  they  are  making  across  and  through 
a  public  highway,  in  anticipation  that  the  wooden  bridge  they  intend 
to  substitute  will  not  restore  the  highway  to  its  former  usefulness. 

When  their  work  is  completed,  affirmative  proceedings  should  be  insti- 
tuted if  the  highway  is  not  thus  restored.  Baucus  and  others,  Com- 
missioners of  Highways  agt.  The  Albany  Northern  R.  R.  Co.,  70. 

A  copy  of  the  papers  upon  which  an  injunction  is  granted,  must  in  all 
cases  be  served  with  the  injunction,  or  the  service  of  the  injunction 
will  be  set  aside  as  irregular.  Penfield  agt.  White,  87. 

By  the  true  construction  of  the  Code  an  injunction  can  not  be  granted  to 
stay  or  suspend  proceedings  under  the  statute,  (2  JR.  S.  516,)  for  the 
recovery,  by  summary  proceedings,  of  the  possession  of  houses  or 
lands.  Hyatt  agt.  Burr,  163. 

A  temporary  injunction  cannot  be  granted  to  restrain  the  doing  of  acts 
in  relation  to  property,  in  respect  to  which  acts  or  property,  no  final 
judgment  is  prayed. 

Therefore,  held,  that  where  the  plaintiff  demanded  judgment  of  possession 
of  a  portion  of  the  premises,  (house  and  door-yard,)  he  could  not  have 
a  temporary  injunction,  restraining  trespasses  by  the  defendant,  upon 
the  remainder  of  the  farm,  which  plaintiff  claimed  to  be  in  his  posses- 
sion, and  as  to  which  no  relief  or  judgment  was  prayed,  except  such 
temporary  injunction.  Hulce  agt.  Thompson,  475. 

IRREGULARITY.  Where  a  summons  and  complaint  are  served  on  a  defend- 
ant he  can  not  take  advantage  of  an  irregularity  in  the  summons,  that 
it  does  not  name  the  court  in  which  the  action  is  brought,  where  the 
complaint  contains  such  information.  Yates  agt.  Blodgett,  278. 

A  mere  irregularity  in  entering  judgment  can  not  be  taken  advantage  of 
after  one  year.  (See  R.  S.  and  Code,  §  174.) 

Where  the  plaintiff's  attorney  received  an  answer  by  mail,  which  he 
returned  because  the  postage  was  not  paid,  and  entered  judgment  as 
upon  default,  Held,  that  all  other  proceedings  being  regular,  the  judg- 
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ment  was  not  void  for  want  of  jurisdiction,  but  merely  irregular.  Van 
Benthuysen  agt.  Lyle,  312. 

Where  the  defendant  has  appeared  generally  in  the  action,  an  irregularity 
in  the  summons,  (asking  judgment  under  the  1st,  instead  of  r-hcf  under 
the  2d  sub  of  section  129  of  the  Code,)  is  waived.  (See  the  teveral 
authorities  to  this  point  cited  in  the  opinion.) 

An  application  for  leave  to  amend  a  summons  should  be  upon  notice  (§ 
414,)  where  there  has  been  a  general  appearance.  Hewitt  agt.  How- 
ell,  346. 

SEE  JUDGMENT,  Holmes  agt.  Palmer,  383. 

IRRELEVANT  AND  REDUNDANT  MATTER.  Allegations  of  fraud  in 
making  a  contract,  inserted  in  a  complaint  upon  the  contract,  with  a 
view  of  obtaining  final  process  against  the  person  of  the  defendant,  are 
redundant  and  irrelevant,  and  may  be  stricken  out  on  motion. 

The  decision  in  Cheney  agt.  Garbutt,  (5  How.  Pr.  R.  467,)  approved,  it 
having  been  recognized  and  approved  by  the  Court  of  Appeals. 

A  complaint  may  be  amended  by  striking  out  such  allegations,  leaving 
the  simple  action  upon  the  contract,  without  the  ingredient  of  fraud. 
Such  amendment  is  not  a  substitution  of  a  new  cause  of  action. 

Where  an  action  was  commenced  by  summons  without  serving  the  com- 
plaint, and  the  defendant  suffered  judgment  to  be  taken  by  default, 
without  demanding  or  receiving  a  copy  of  the  complaint,  and  the 
judgment  was  afterwards  set  aside,  with  leave  to  defendant  to  answer 
within  twenty  days  after  service  of  a  copy  of  the  complaint,  Held, 
that  plaintiff  might  serve  an  amended  complaint  without  first  serving 
the  original.  Field  and  Stone  agt.  Morse,  47. 

jJ1*--0      '•  .  ° 

Motion  to  strike  out  must  be  made  before  answering  or  demurring  to  the 
pleading  containing  the  matter.  Roosa  agt.  Woodstock  Turnpike 
Co.  237. 

SEE  COMPLAINT,  Clark  agt.  Harwood,  470. 

JUDGMENT.  An  offer  in  writing  under  §  385  of  the  Code,  that  the  plaintiff 
may  take  judgment,  &c.,  amounts  to  a  written  stipulation  on  the  part 
of  the  defendant;  and  precludes  him  from  taking  any  steps  in  the  cause 
until  the  ten  days  expires,  or  the  written  notice  of  plaintiff's  acceptance 
is  served. 

And  this  notice  of  an  election  on  the  part  of  the  plaintiff  can  not  be  made 
by  parol,  so  as  to  deprive  him  of  the  benefit  of  the  ten  days.  Wal- 
kers agt.  Johnson,  240. 

Where  a  trial  was  had  before  a  Judge,  without  a  jury,  on  a  cross  bill, 
and  at  the  same  time  a  hearing  upon  a  report  of  referees  on  the  original 
bill,  and  some  four  months  afterwards  the  judge  made  his  decision, 
and  ordered  judgment  for  the  plaintiff  on  the  report  of  the  referees,  in 
the  original  action,  and  that  the  complaint  in  the  cross  action  be  dis- 
missed with  costs,  Held,  that  judgment  might  be  entered  nunc  pro 
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tune  as  of  the  day  of  the  trial  and  hearing,  the  plaintiff  having  died  two 

days  subsequent  to  such  trial  and  hearing. 
It  is  not  analagous  to  the  case  where  the  plaintiff  dies  before  verdict. 

Ehle  agt.  Muyer^  244. 

SEE  DEMURRER,  Drummottd  agt.  Husson,  246,  275. 
SEE  PRACTICE,  Hewitt  agt,  Howell,  346. 
Where  one  of  several  plaintiffs  dies,  pending  an  action,  the  cause  of 

which  survives,  and  the  defendant  enters  judgment  against  all,  no 

order  to  proceed  in  favor  of  the  surviving  plaintiffs  having  been  made, 

the  judgment  is  irregular,  and  must  be  set  aside. 
The  judgment  can  not  be  amended,  and  allowed  to  stand  as  against  the 

surviving  plaintiffs,  because  it  is  a  joint  judgment.     Holmes  Sf  Palmer 

agt.  Honie,  3S3. 


JUIABILITY,  in  reference  to  fiduciary  character. 

A  merchant  who  received  goods  on  consignment  upon  condition  that  he 
would  advance  to  the  consignor  a  certain  amount  in  cash,  and  then 
consign  the  goods  with  the  bills  of  lading  and  invoices,  to  responsible 
parties  in  Europe,  for  sale  and  returns,  guaranteeing  the  faithful  dispo- 
sition of  the  property  and  returns  of  accounts  of  sales,  together  with 
whatever  balance  there  might  be  over  and  above  the  advances  made, 
the  consignor  holding  himself  responsible  to  the  consignee  for  any 
deficiency,  Held,  that  on  a  deficiency  of  the  amount  of  goods  returned 
on  sales  by  the  parties  in  Europe,  for  whi'ch  the  consignee  was  liable 
on  his  guarrantee,  and  the  consignor  on  his  promise  to  the  consignee, 
the  consignee  did  not  act  in  &  fiduciary  capacity  where  he  had  received 
the  amount  of  the  deficiency  from  the  consignor  and  had  not  paid  over 
the  same  to  the  parties  in  Europe,  for  which  they  sought  to  hold  him 
to  bail.  Angus  agt.  Dunncombt  14. 

SEE  ATTORNEY,  Yates  agt.  Blodgett,  278. 

An  agent  employed  to  collect  moneys  for  his  principal,  is  liable  to  arrest 
where  he  appropriates  such  money  to  his  own  use. 

In  such  a  case  the  agent  assumes  a  special  trust  and  acts  in  a  "fiduciary 
capacity,"  and  comes  within  section  179,  sub.  2  of  the  Code.  Stall 
agt.  King,  398. 

LUNACY.  The  Court  have  no  jurisdiction  to  appoint  a  committee  of  a  lunatic 
or  order  a  sale  of  his  property,  upon  petition  of  his  friends  and  relatives, 
before  a  commission  of  lunacy  has  been  issued  and  returned.  In  the 
matter  of  Hugh  Payn,  an  alleged  lunatic,  220. 

LIEN.     Respecting  mechanics'  lien  in  New  York  city. 

Where  several  claims  are  filed  against  the  owner  and  suit  brought  against 
him  by  one  of  the  claimants,  and  the  amount  is  unascertained,  the 
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owner  (defendant)  can  not  be  permitted  to  ullege  that  he  is  indebted  to 
the  contractor  in  a  less  sum  than  the  plaintiffs  claim  against  the  con- 
tractor, and  be  allowed  under  §  122  of  the  Code  to  pay  the  balance 
into  court,  and  have  the  claimants  substituted  in  his  place.  It  is  not  a 
case  for  an  interpleader.  The  amount  is  unliquidated,  and  the  notices 
of  the  claims  are  not  for  the  same  debt.  Chamberlain  agt,  O'Connor, 
45. 

la  an  action  by  the  contractor  against  the  owner  under  the  Mechanics' 
Lien  Law  of  1851,  (city  of  New  York,)  to  enforce  a  lien  filed  with  the 
county  clerk,  the  owner  may  set  oil"  a  demand  against  the  contractor 
arising  out  of  other  mattejs  than  those  connected  with  the  contract. 
Owens  agt.  Jlcktrson,  199. 

The  lien  law  passed  July  11,  1S51,  applies  to  cases  where  the  conlract 
was  made  before  its  passage,  if  the  labor  Was  performed  or  the  mate- 
rials furnished  afterwards,  and  is  not  in  that  respect  unconstitutional. 

The  claimant  must  show  that  a  payment  has  become  due  upon  the  con- 
tract of  the  owner  before  he  is  entitled  to  recover. 

A  judgment  of  non-suit,  or  dismissal  of  the  proceedings  on  the  trial  is  a 
bar  to  a  second  proceeding  to  enforce  the  same  lien.  Sullivan  agt. 
Brewster  and  Gale,  207. 


.IV.LARRIED  WOMEN.  A  married  woman  can  not  appear  and  defend  in 
person  an  action  brought  against  her  alone.  It  must  be  done  by  a  next 
friend  or  guardian.  Henderson  agt.  Easton,  201. 

Under  the  act  of  April  7th,  1S4S,  "  for  the  more  effectual  protection  of 
the  property  of  married  women,"  the  title  of  the  wife,  during  the  mar- 
riage, to  her  property  real  and  personal,  and  the  rents,  issues  and 
profits  thereof,  remains  the  same  as  if  the  marriage  had  not  taken 
place. 

Where  a  married  woman  retains  the  possession,  or  right  of  possession, 
of  her  property,  the  fact  that  she  allows  her  husband  to  have  the  charge 
and  management  of  it,  and  to  fatten  her  swine,  will  not  entitle  him  to 
the  increase  of  her  animals,  or  the  pork  made  from  the  swine,  but  they 
will  belong  to  her. 

The  payment  in  part,  by  the  wife,  and  from  the  rent  and  produce  of  her 
property,  for  chattels  purchased  by  the  husband,  will  not  vest  in  her  a 
title  to  them. 

Where  a  husband  is  permitted  by  his  wife  to  occupy  her  land,  and  receive 
and  dispose  of  the  products,  the  law  will  not,  in  the  absence  of  proof  of 
an  express  agreement  that  she  should  share  in  the  products,  or  that  he 
should  account  to  her,  imply  such  a  contract,  but  will  rather  regard 
her  as  having  made  a  gift  of  the  use  of  the  land  to  the  husband  while 
such  occupation  continued.  Van  Sickle  agt.  Van  Sickle  265. 
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SEE  PARTIES,  Brownson  and  Wife  agt.  Gifford,  389. 
Ripple  agt.  Gilborn,  456. 
Howland  agt.  Fort  Edward  Paper  Mill  Co.,  505. 

MORTGAGE  FORECLOSURE.  Where  in  a  foreclosure  suit  upon  a  bond 
and  mortgage,  the  plaintiff  alleged  a  breach  of  the  conditions  of  the 
bond,  and  averred  "  that  the  bond  is  accompanied  by  a  mortgage  with 
the  same  condition  as  the  bond,"  and  the  answer  denied  that  the 
mortgage  contained  the  conditions  alleged  to  be  broken;  on  demurrer 
to  the  answer,  on  the  ground  that  the  conditions  of  the  bond  must 
control  that  of  the  mortgage,  Held,  that  the  complaint  not  setting  out 
the  mortgage,  the  defendant  was  entitled  to  judgment  on  the  demurrer. 
The  defendants  had  tendered  a  material  issue.  Dimon  agt.  Bridges, 
16. 

After  a  judgment  of  foreclosure,  directing  that  the  purchaser  be  let  into 
possession,  and  a  sale  of  the  premises,  the  purchaser  on  proof  that  he 
has  exhibited  the  sheriff's  deed  and  the  order  confirming  the  sale,  to 
the  party  in  possession,  and  demanded  the  possession  of  the  premises, 
is  entitled  ex  parte  to  an  order  for  a  writ  of  assistance.  No  notice  of 
the  application  therefor  is  necessary. 

A  grantee  of  the  purchaser  is  entitled  to  the  same  remedy,  on  the  further 
proof  that  the  deed  from  the  purchaser  to  him  has  also  been  exhibited 
to  the  party  in  possession. 

An  equitable  claim  by  judgment  creditors  against  the  tenant  in  possession 
and  affecting  the  premises,  can  not  be  heard  upon  a  motion  for  a  writ 
of  assistance  or  motion  to  vacate  such  writ.  JV.  Y.  Life  Insurance 
Sf  Trust  Co.  agt.  Rand  and  others,  35. 

The  plaintiff  in  a  mortgage  foreclosure  suit  can  not  have,  under  §  274  of 
the  Code,  a  contingent  personal  judgment  against  some  of  the  defend- 
ants, before  final  judgment  of  foreclosure  and  sale.  Cobb  agt.  Thorn- 
ton, 66. 

Where  mortgaged  premises  are  sold  upon  a  decree  of  foreclosure  and 
sale,  and  a  parcel  is  sold  by  the  sheriff  and  bid  off  by  the  plaintiff,  he  is 
not  at  liberty  to  refuse  to  consummate  such  sale  or  revoke  his  bid ;  and 
direct  the  sheriff  to  re-sell  the  same  parcel  with  other  lands,  and  if  the 
sheriff,  in  pursuance  of  such  direction  does  re-sell  the  same,  the  sale 
will  be  set  aside  as  irregular.  Woodruff  agt.  Bush,  117. 

Also,  who  may  designate  where  different  parcels  sold,  id.,  117. 

Where  a  mortgagee  conveyed  to  the  defendant  as  collateral  security  for 
$3000,  certain  things  in  action,  among  which  was  a  mortgage  on 
thirty-six  lots  in  Williamsburgh,  which  was  subsequently  foreclosed 
by  a  bill  filed  by  the  mortgagee  and  the  defendant,  and  all  the  lots  sold 
and  purchased  in  by  the  defendant  at  a  less  sum  than  was  due  from  the 
mortgagee;  and  upon  such  purchase  the  defendant  subsequently  received 
large  advances  upon  sales  of  the  lots,  Held,  that  the  plaintiff,  who 
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had  subsequently  purchased  all  the  mortgagee's  interest,  could  not 

redeem  the  lots  as  owner  of  the  equity  of  redemption,  or  compel  an 

account  of  the  proceeds  of  the  sales. 
After  the  sale  the  mortgagee's  equity  of  redemption  in  the  mortgage  wa* 

gone,  consequently  his  interest  in  the  lots  was  extinguished. 
The  purchase-  by  the  defendant  was  as  valid  us  if  it  had  been  made  by  a 

stranger.     He  did  not  act  as  a  trustee  of  the  mortgagee.     Hoyt  agt- 

Martense,  196. 


MOTION.  "Where  a  motion  is  made  and  denied  without  any  leave  given  to 
renew  it,  the  motion  can  not  be  again  heard  without  first  obtaining 
leave  of  the  Court.  And  this  relief  can  not  be  granted  under  the 
general  prayer,  as  a  legitimate  object  of  the  principal  motion.  The 
necessary  facts  must  be  shown,  and  the  special  relief  asked  for.  Bel- 
linger agt.  Martindale,  113. 

A  motion  to  strike  out  irrelevant  or  redundant  matter,  or  to  correct  & 
pleading,  must  be  noticed  "  before  demurring  or  answering  the  plead- 
ing, and  within  twenty  days  from  the  service  thereof."  (Rule  40.) 
JRoosa  agt.  Woodstock  Turnpike  Co.,  237. 

An  answer  served  after  notice  of  motion  to  strike  out  irrelevant  matter 
in  the  complaint,  waives  the  motion.  439. 


ARTNERSHIP.  The  statute  does  not  prevent  a  limited  partner,  if  he  a 
willing  to  assume  the  liabilities  that  follow,  from  acting  as  a  general 
partner,  unless  by  the  articles  of  co-partnership  he  is  excluded  from  a 
control  as  a  general  partner.  And  this  restriction  may  cease  at  the 
expiration  of  the  partnership. 

The  statute  authorizes  an  accounting  between  general  and  special  part- 
ners, the  same  as  other  partners.  And  this  liability  to  account  must 
be  as  necessary  and  proper  after  as  before  the  dissolution.  Therefore, 
a  receiver  may  be  appointed  in  the  same  manner  in  cases  of  special 
partnership,  as  in  others.  Hogg  agt.  Ellis,  473. 

Where  two  partners  failed,  and  an  assignment  was  made  by  one  of  them, 
approved  by  the  other,  to  pay  certain  debts  of  the  concern,  and  among 
other  property  assigned,  was  a  balance  of  $5,409,  due  by  the  partner 
who  made  the  assignment,  to  the'  firm  : 

On  a  claim  by  the  other  partner  to  an  account  for  his  share  cf  the  $.r>,409, 
on  the  ground  that  he  had  paid  certain  notes  and  judgments  due  by 
the  firm,  Held,  it  appearing  that  there  were  creditors  protected  by  the 
assignment,  who  were  not  paid,  that  these  creditors  had  a  prior  right 
to  be  paid  out  of  that  debt. 

Consequently,  they  should   be  called  in  and  represented,  by  a   prope 
amendment  of  the  complaint,  before  any  decree  could  be  m  :de  for  th« 
plaintiff.     Johnson  agt.  fnyder  and  Schenck,  Assignee,  <i'.»3. 

VOL.  VIII.  71 
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Where  two  partners  agreed,  in  writing,  to  dissolve,  and  that  one  of  the 
firm  should  leave,  and  the  other  assume  the  business  and  settlement 
of  the  debts,  due  to  or  by  the  firm,  and  be  responsible  to  the  other 
for  the  amount  that  would  be  coming  to  him,  Held,  that  this  was  not 
a  mere  assignment  in  trust,  to  convert  the  property  into  money,  and 
pay  the  outgoing  partner  his  share;  the  remaining  partner  was  to  have 
the  right  to  use  the  partnership  property  as  his  own,  and  WAS  person- 
ally responsible  to  the  other  partner,  for  his  share. 

And  in  the  absence  of  fraud  in  the  management  of  the  concern,  the 
outgoing  partner  could  not  institute  proceedings  to  wind  up  the  busi- 
ness and  appoint  a  receiver.  Weber  agt.  Defor  &f  Lambelet,  502. 

PAROL  AGREEMENTS,  not  allowed  as  a  general  rule,  in  settling  litigated 
suits.  Mulligan  agt.  Brophy,  135. 

A  parol  agreement  for  renting  real  estate,  made  for  one  year,  to  com- 
mence at  a  future  period,  is  not  void  under  the  provisions  of  the 
Revised  Statutes,  respecting  fraudulent  conveyances,  &c. 

Where  possession  is  taken  under  a  parol  lease,  void  by  the  statute,  it 
enures  as  a  tenancy  from  year  to  year,  and  can  not  be  terminated  by 
either  party,  except  at  the  end  of  the  year. 

A  parol  agreement  for  one  year,  to  commence  in  future,  is  not  void  under 
the  provisions  of  the  Revised  Statutes,  declaring  certain  contracts  void 
which  are  not  performed  within  a  year  from  the  making  thereof. 
Taggard  agt.  Roosevelt,  141. 

PARTIES.  Verdict  set  aside  because  of  misjoinder  of  a  plaintiif,  in  an  action 
for  a  tort. 

It  seems  one  of  the  plaintiffs  may  be  struck  out  on  motion,  on  giving  a 
new  undertaking,  &c.,  although  an  attachment  has  been  issued,  and 
the  property  of  defendant  seized.  Travis  agt.  Tobias,  333. 

As  to  the  misjoinder  of  parties  plaintiff.  The  interest  of  Mrs.  Brown- 
son  (the  wife)  in  her  father's  estate,  became  by  virtue  of  the  will  and 
the  operation  of  the  statute,  her  separate  property.  Therefore,  held, 
on  demurrer  by  all  the  defendants,  that  the  suit  by  the  plain  tills,  to 
ascertain  and  establish  the  rights  and  interests  of  the  parlies,  and  that 
partition  be  made,  should  have  been  brought  by  Mrs.  Bruwnson  alone  ; 
her  husband  was  improperly  joined  as  plaintill". 

It  seems,  that  in  respect  to  parties,  the  Code  has  not  changed  the  system 
of  practice  which  existed  in  courts  of  equity.  (See  Cade  §  IN,  Sto- 
ry's Eq.  PL  §§  Gl-2  and  3.)  That  is,  whether  or  not  the  wife  should 
sue  alone,  or  be  joined  with  her  husband,  is  to  be  determined  now,  as 
before  the  Code,  by  the  settled  practice  of  courts  of  equity. 

As  to  the  misjoinder  of  parties  defendant.  A  demurrer  will  lie  for  the 
nonjoinder  of  the  proper  parties  defendant,  but  not  for  the  misjoinder 
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of  some,  who  ought  not  to  have  been  made  defendants  with  others 
who  are  properly  sued. 

If  a  party  is  properly  sued  he  may  insist  that  another  ought  to  be  sued 
with  him.  But  he  has  no  right  to  object  that  another,  who  is  sued 
with  him,  is  improperly  made  a  defendant. 

A  party  who  ought  not  to  have  been  sued  may  demur,  on  the  ground  that 
no  sufficient  cause  of  action  is  stated  as  against  him,  but  not  for  defect 
of  parties.  Brownson  and  Wife  agt.  Gifford,  389. 

SEE  PARTITION,  Ripple  agt.  Gilborn,  456. 

SEE  PARTNERSHIP,  Hogg  agt.  Ellis,  473. 

In  all  cases  in  which  a  wife  sues,  or  is  sued  by,  a  stranger,  in  respect 
to  her  separate  property,  her  husband  should  be  a  party,  plaintiff  or  de- 
fendant, unless  he  is  civilly  dead,  &c. 

When  the  husband  may,  and  when  he  must,  join  the  wife  ;  and  when  she 
must  sue  by  her  next  friend;  and  her  rights  under  the  statutes  of  1848 
and  1849,  for  the  effectual  protection  of  the  property  of  married  women, 
considered.  Rowland  agt.  Fort  Edward  Paper  Mill  Co.,  505 

SEE  ASSIGNMENT,  Cook  agt.  Genesee  Ins.  Co.,  514. 

PLEADINGS.  Where  a  plaintiff  in  the  summons  describes  himself  as  "  ad- 
ministrator," &c.,  and  in  the  complaint  declares  generally,  without 
any  description,  it  is  a  fatal  variance,  and  the  proceedings  will  be  set 
aside  as  irregular. 

A  plaintiff  has  no  right  to  change  the  form  and  character  of  the  action 
after  it  is  commenced. 

The  facts  constituting  a  cause  of  action,  or  ground  of  defence,  should 
now  be  set  forth  in  a  plain,  direct,  and  certain  manner.  And  where 
several  causes  of  action  are  set  out  in  a  complaint,  they  should  be 
separately  stated  and  numbered.  (See  Rule  SI ;  4  Comstocfe,  24'J.) 

It  seems,  that  the  old  form  of  common  counts  in  a  declaration  are  not 
sufficient  under  the  Code.  Blanchard  agt.  Strait,  83. 

A  reply  can  not  be  pleaded  to  an  answer,  where  the  answer  does  not  set 
up  a  "  counter  claim."  A  "  counter  claim  "  defined  and  discussed. 

And  where  a  reply  is  interposed  to  an  answer,  which  is  entirely  unneces- 
sary and  uncalled  for,  a  motion  to  set  it  aside  for  alleged  irregularity 
in  the  verification  will  be  denied,  because  the  irregularity  complained 
of  is  of  no  consequence. 

On  a  question  of  the  proper  verification  of  a  reply,  the  plaintiff  is  net 
concluded  (having  elected  to  reply)  from  denying  that  he  was  bound  to 
reply.  (This  is  adverse  to  the  views  expressed  in  Roscoe  agt. 
Maison,  7  How.  Pr.  R.,  121.)  122. 

The  history  of  this  case  given,  as  illustrative  that,  notwithstanding  the 

injunction  of  the  Code  requiring  all  pleadings  to  be  drawn  "  in  such  a 

manner  as  to  enable  a  person  of  common  understanding  to  know  what 

is  intended,"  in  a  simple  action  claiming  the  immediate  delivery  of 

•  personal  property,  after  nearly  a  four  years'  litigation,  one  of  the  partita 
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was,  on  oath,  compelled  to  admit  that  uader  the  pleadings  and  pro- 
ceedings, he  was  unable  to  understand  "  his  true  position." 

Whether  the  several  "  counsel"  engaged  in  the  case,  from  time  to  time, 
were  able  to  understand  it,  quere.  Mulligan  agt.  Brophy,  135. 

Section  153  of  the  Code,  as  amended  in  1»5'J,  is  the  only  one  which 
authorizes  a  plaintirf'  to  reply  ;  and  that  only  authorizes  a  reply,  when 
the  defendant's  answer  contains  new  matter,  constituting  a  "  counter 
claim." 

Where  a  reply  denies  the  allegations  in  the  answer  and  sets  up  new  mat- 
ter in  avoidance  of  new  matter  in  the  answer  net  containing  a  counter 
claim,  these  allegations  in  the  reply  will  be  stricken  out  as  redundant. 
Putnam  agt.  De  Forest,  145. 

The  107th  section  of  the  Code  imposes  upon  the  party  who  would  unite 
several  causes  of  action  in  the  same  complaint  lh..t  they  be  separately 
stated.  Where  this  requirement  is  di»regaided,  the  plaintiff  can  not 
defend  his  compLint  against  a  demurrer  founded  upon  the  improper 
union  of  several  Causes  of  action,  by  showing  they  Were  such  as,  by 
the  provisions  of  the  07th  section,  he  was  authorized  to  unite  in  the 
same  complaint. 

Where  the  complaint  contained  allegations,  mingled  and  connected  toge- 
ther, constituting  three  distinct  grounds  upon  which  the  pluintirl' relied 
to  sustain  a  recovery,  each  involving  a  legal  question  distinct  from  the 
others,  held,  th.it  the  defendants  had  a  right  to  have  th.-se  distinct  and 
independent  grounds  of  action  separately  stated,  so  thut  by  answer  or 
demurrer  they  could  present  the  appropriate  defence  to  each,  they  keing 
such  causes  of  action  as  might  be  lawfully  united.  Getty  agt.  The 
Hudson  River  R.  R.  Co.,  in. 

SEE  ANSWER,  Otis  agt.  Ross,  1(J3,  and  Love/and  agt.  Hosmer,  21f\ 

A  reply  is  not  proper  unless  the  answer  sets  up  as  a  defence  a  "  counter 
claim"  as  defined  by  §  150  of  the  Code. 

It  seems,  that  §  154  must  have  been  overlooked  in  the  amendment  of  the 
Code  in  1S52,  for  the  reason  th.it  that  section  is  inconsistent  with  the 
other  sections  upon  the  same  subject,  in  containing  the  word  "  defence" 
instead  of  "  counter  claim."  Williams  agt.  Upton,  205. 

A  reply  or  demurrer  can  be  interposed  to  an  answer,  only  when  the 
answer  contains  new  matter  constituting  a  "counter  claim."  (Code  § 
153.)  (Thin  agrees  with  Thomas  agt.  Plumb,  1  How.  P.  R.  57, 
and  Loomis  agt.  Dorshimcr,  ante  page  9;  and  is  adverse  to  Selin- 
ger  agt.  Lusff,  7  How  Pr.  R.  430.) 

If  a  defendant  sets  up  new  matter,  which  does  not  amount  to  a  counter 
claim,  he  must  prove  it,  though  not  put  in  issue  by  a  reply,  and  if  he 
prove  it,  the  pli>intirT  may  also  prove  new  matter  in  avoidance,  though 
not  alleged  in  his  pleading.  Simpson  agt.  Loft,  234. 

There  is  but  one  safe  rule  in  stating  actions  or  defences,  and  that  is,  to 
indicate  di.-tinctly,  I  y  fit  and  appropriate  words,  where  the  cause  of 
action  or  statement  of  defence  commences  and  where  it  concludes. 
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(See  Benedict  agt.  Seymour,  G  How.  Pr.  R.  29S.)  Lippencott  agt. 
Goodwin,  242. 

SEE  ANSWER,  Edson  agt.  Dillaye,  273. 

In  an  action  upon  a  promissory  note  for  money  lent,  held,  on  demurrer 
to  the  answer,  that  the  defendant  might  allege  and  set  up  as  a  "  Counter 
claim,"  under  section  149  of  the  Code,  as  amended  in  1S52,  a  balance 
due  him  upon  an  unliquidated  and  unsettled  partnership  account  between 
himself  and  the  plaintiff — the  partnership  alleged  to  have  been  dissolved 
prior  to  the  commencement  of  the  action. — Why  ? 

1st.  Because  the  action  is  founded  upon  contract,  and  therefore  liable  to 
be  met  and  defeated  by  a  counter  claim. 

2d.  The  counter  claim  set  up  by  the  answer  arose  upon  contract,  because 
the  partnership  relation  can  exist  only  by  contract,  or  agreement  of  the 
partners. 

3d.  The  counter  claim  existed  at  the  commencement  of  the  action 
Gage  agt.  Angell,  335. 

SEE  ANSWER,  Roe  agt.  Rogers,  356. 

Can  the  principle  requiring  the  application  of  the  same  rules  to  pleadings 
in  equitable  as  in  legal  actions,  be  carried  out  in  practice  under  the 
Code  ?  Or,  can  law  and  equity  be  administered  in  precisely  the  same 
forms  ?  Held,  not.  They  are  essentially  different  from  each  other  in 
their  origin,  nature,  and  object.  There  is  substance  in  the  distinction 
between  these  actions.  The  principles  laid  down  in  the  case  of  the 
Rochester  City  Bank  agt.  Suydam,  5  How.  Pr.  R.  216,  and  also  in 
the  case  of  Wooden  agt.  Waffle,  9  id.  145,  approved.  And  those 
expressed  in  Williams  agt.  Hayes,  5  id.  470,  and  Milliken  agt. 
Cary,  id.  272,  disapproved.)  Le  Roy  agt.  Marshall,  373. 

In  an  action  by  the  endorsee  against  the  maker,  the  complaint  alleged 
that  the  note  "  was  duly  endorsed  by  the  payee,  and  transferred  to  the 
plaintiff  for  a  good  and  valuable  consideration,  and  that  the  defendant 
had  not  paid  the  same,  but  was  justly  indebted  to  the  plaintiff  therefor." 
Held,  that  this  was  a  sufficient  allegation  that  the  plaintiff  was  the 
owner  of  the  note  at  the  time  of  commencing  the  suit.  (The  case  of 
Beach  agt.  Gallup,  2  Code  R.  66,  disapproved.)  Taylor  agt.  Cor- 
Mere,  385. 

SEE  ACTION,  Hunt  agt.  Farmers'  Loan  and  T.  Co.,  416. 

Where  the  complaint  against  a  committee,  omitted  to  allege  or  show 
by  what  court  or  authority  the  debtor  was  declared  an  habitual 
drunkard,  and  the  custody  of  his  person  and  estate  awarded  to  the  de- 
fendant, held,  bad  on  demurrer.  Hall  agt.  Taylor,  42S. 

SEE  COMPLAINT,  Morehouse  agt.  Overseers,  SfC.,  431. 

The  word  "  defence"  in  the  Code,  section  149,  sub.  2,  is  not  there  used 
in  its  legal  technical  sense.  It  has  no  application  to  that  part  of  the 
answer  which  contains  denial  only,  of  the  facts  stated  in  the  complaint ; 
but  it  is  used  in  reference  to  the  statement  of  new  matter ;  and  it 
must  be  such  new  matter  as  constitutes  a  defence. 
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Now  the  question  arises  whether  this  new  matter  must  constitute  a  com- 
plete bar  to  the  action,  in  order  to  make  a  good  defence  ?  In  other 
words,  in  an  action  on  a  money  demand,  can  the  defendant  plead  par- 
tial payment  1  there  being  now  no  general  issue  where  part  payment 
or  eet  off  can  be  shown  when  the  answer  contains  simply  a  denial  of 
the  complaint. 

Held,  that  there  is  no  way  by  which  a  defendant  can  now  avail  himself 
of  the  defence  of  partial  payment,  without  pleading  it. 

And  it  seems,  that  the  defendant  should  not  plead  full  payment  in  bar, 
in  order  to  avail  himself  of  partial  payment  as  a  defence ;  but  state  the 
facts  constituting  the  new  matter.  (See  6  How.  Pr.  R.  433,  Willis 
agt.  Taggard,  to  the  same  point.)  Houghton  agt.  Townsend,  441. 

SEE  PRACTICE,  Griffin  agt.  Cohen,  45] . 

SEE  ANSWER,  Mallory  agt.  Lamphtar,  491. 

PRACTICE.  It  seems,  that  the  correct  practice  at  the  circuit  should  be,  to  lay 
out  of  the  case  all  the  irrelevant  allegations,  as  well  as  the  immaterial 
issues  contained  in  the  pleadings,  and  hold  the  parties  to  trial  upon  the 
material  issues  or  points  in  the  case  (if  any  are  left.) 

The  novel  pleadings  in  this  case  (assault  and  battery)  compared  with 
those  in  Mr.  CHITTY'S  day.  Fox  agt.  Hunt,  12. 

SEE  REFEREES,  Bantes  agt.  Brady,  216. 

Where  an  amended  answer  is  served  for  delay,  and  at  so  late  a  period  as 
to  throw  the  cause  over  the  circuit,  it  may  he  treated  as  a  nullity. 
Allen  agt.  Compton,  251. 

In  an  appeal  founded  on  errors  in  fact,  from  a  Justices'  Court  to  the 
County  Court,  at  some  time  before  the  argument  of  the  appeal,  the 
respondent  should  be  served  with  the  affidavits  which  are  relied  upon 
to  support  the  affirmative  of  the  alleg?tion;  the  respondent  would  then 
be  enabled  to  contest  the  error  by  counter  affidavits.  (  The  Code  of 
1852  differs  from  that  of  1851,  by  allowing  an  appeal  to  be  taken 
merely  by  the  SERVICE  OF  A  NOTICE,  unaccompanied  by  the  AFFIDAVITS 
which  were  previously  required.) 

It  seems,  that  the  rule  regarding  special  motions  would  be  a  safe  one  to 
follow  as  to  the  time  of  the  service  of  the  affidavits.  Hurd  agt.  Bee- 
man,  254. 

In  an  action  brought  to  recover  damages  for  the  loss  of  goods  delivered 
to  defendants  as  common  carriers,  it  is  irregular  on  application  for 
judgment,  to  order  a  reference  to  ascertain  the  damages,  where  it  is 
not  pretended  that  the  case  involves  the  examination  of  a  long  account. 
The  damages  should  be  assessed  by  ajury.  Htwitt  agt.  Howell,  347. 
An  application  for  a  re-settlement  of  a  bill  of  exceptions  must  be  made  to 
a  Justice  of  the  Supreme  Court,  at  special  term,  notwithstanding  an 
appeal  is  pending  in  the  Court  of  Appeals ;  and  it  is  not  necessary  to 
apply  first  to  the  Court  of  Appeals  to  have  the  cause  remitted  to  the 
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Supreme  Court,  before  making  such  application.  Witbeck  agt. 
Waine,  433. 

The  plnintiff  can  not  treat  an  amended  answer  as  a  nullity,  and  take  an 
inquest  at  the  circuit  against  the  defendant. 

The  right  to  amend  is  absolute,  subject  only  to  the  power  of  the  court  to 
strike  out  for  cause  shown.  The  court  must  pass  upon  the  question 
of  intent  as  well  as  of  the  effect  of  an  amendment,  and  be  satisfied 
that  it  was  made  for  the  purpose  of  delay,  &c.,  before  it  can  be  stricken 
out.  Griffin  agt.  Cohen,  451. 

Notice  of  appearance  or  retainer  may  be  served  after  default,  if  before 
judgment  entered,  in  all  cases  where  an  assessment  of  damages  is 
necessary.  (See  12  Wend.  22'),  and  5  How.  Pr.  R.  3.>S,  adverse.) 

Therefore  an  order  that  plaintiff  file  security  for  costs,  and  for  a  stay, 
&c.,  obtained  by  defendant  after  his  default  entered,  and  before  judg- 
ment perfected,  held  good.  Abbott  agt.  Smith,  463. 

Where  it  is  supposed  that  an  amendment  has  been  made  in  bad  faith,  and 
for  the  purpose  of  delay,  the  proper  practice  is  to  apply  to  the  court  for 
relief.  (See  Griffin  agt.  Cohen,  ante  page  451.) 

It  seems,  that  a  case  might  arise  where  the  amended  pleading  would  be 
so  palpably  frivolous,  and  so  obviously  a  fraud  upon  the  law  authoriz- 
ing amendments  of  course,  that  it  might  be  treated  as  a  nullity  and 
disregarded.  Rogers  agt.  Rathbun,  406. 

PARTITION.  In  partition  cases,  where  two  or  more  of  the  parties  interested 
desire  to  have  their  shares  set  off  to  them  to  be  enjoyed  in  common, 
(Laws  1847,  p.  537,  §  4,)  an  order  of  reference  will  be  granted  for 
that  purpose.  And  this  should  be  done  before  a  final  decree  in  parti- 
tion is  entered.  Northrop  and  Wife  agt.  Jlnderson,  351. 

A.  judgment  may  properly  be  rendered,  declaring  the  rights  of  the  parties, 
and  directing  that  partition  should  be  made;  and  also  providing  for  an 
account  between  the  parties  in  respect  to  the  rents  and  profits  already 
received.  Brownson  and  Wife  agt.  Giffbrd,  3S9. 

In  an  action  for  the  partition  or  sale  of  real  estate  held  in  common,  the 
wife  of  the  plaintiff  is  a  proper  and  necessary  party  ;  and  she  must  be 
joined  with  her  husband  as  plaintiff  in  the  action.  (  This  agrees  with 
the  reasoning  of  Justice  HARRIS  upon  this  point,  in  Brownson  and 
Wife  agt.  Gifford,  ante  page  389.) 

If  she  is  not  made  a  party,  the  objection  may  be  taken  by  answer,  where 
the  defect  does  not  appear  upon  the  face  of  the  complaint. 

It  seems  that  in  actions  for  partition,  where  the  defendant  omita  to 
answer  the  complaint,  the  plaintiff  must  exhibit  proof  of  his  title,  &c., 
as  required  by  the  Revised  Statutes.  Ripple  agt.  Gilborn,  456. 

PROPERTY  EXEMPT.  A  one  horse  wagon,  belonging  to  a  practicing  phy- 
sician is  exempt  from  execution.  (See  Morse  agt.  Keyet,  6  How. 
Pr.  R.  18;  and  Wheeler  agt.  Cropsey,  5  id.  2SS.) 
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The  fact  of  a  person  being  a  householder,  can  not  be  proved  by  reput«T 
tion;  it  is  capable  of  direct  proof.  Eastman  agt.  Caswell,  73. 

JL  good  cause  of  action  for  breach  of  promise  of  marriage,  js  not  a 
debt  recoverable  out  of  defendant's  premises,  under  the  Homestead 
Exemption  Act,  passed  April  iO,  1850— judgment  having  been  recov- 
ered subsequent  to  the  riling  of  notice  by  defendant  under  that  act, 
the  promise  and  the  breach  having  occurred  previous  thereto. 

The  sheriff's  certificate  of  sale  under  such  a  judgment,  creates  a  cloud 
upon  the  title  of  the  premises,  which  the  court  may  remove.  Cook 
agt.  Newman,  523. 

The  Homestead  Exemption  Act,  (Laws  1850,  p.  499,)  does  not  exempt 
the  homestead  of  a  householder  from  sale  on  execution,  except  for  debts 
contracted  after  the  passage  of  that  law. 

Therefore,  held,  where  judgment  was  obtained  against  the  plaintiff,  for 
costs,  in  an  action  of  tort,  his  homestead  was  not  exempt  from  levy 
and  sale  on  execution  under  that  act.  Schoughton  agt.  Kilmer, 
527. 


FEREES.  Where  the  facts  of  a  case,  which  involve  among  others,  the 
existence  of  a  co-partnership,  is  referred,  and  the  referee  reports  that 
there/is  sufficient  evidence  to  establish  the  co-partnership,  the  party  in 
whose  favor  the  report  is  made  cannot  file  the  report  without  notice, 
and  enter  an  order  dissolving  the  co-partnership  and  direct  an  account- 
ing. Such  an  order  is  not  a  judgment  under  the  Code. 

Notice  should  be  given  of  the  time  and  place  of  presenting  the  report  to 
the  court,  and  the  nature  of  the  order  asked  for.  Bantes  agt.  Brady, 
216. 

A  referee  has  no  power  to  strike  out  a  complaint,  nor  to  punish  for  a 
contempt.  Bonesteel  agt.  Lynd,  226. 

Either  party  may  notice  and  bring  on  the  trial  of  a  cause  before  referees, 
same  as  before  the  court.  Thompson  agt.  Krider,  248. 

It  is  not  necessary  that  referees  should  fix  the  time  and  place  of  hearing 
in  writing.  (Although  it  is  the  better  practice.) 

When  the  time  and  place  for  the  hearing  is  actually  fixed  by  the  referees 
or  referee,  (by  parol  or  otherwise,)  and  the  attorney  gives  the  adverse 
party  notice  of  the  hearing  at  the  time  and  place  fixed,  such  adverse 
party  is  in  fault  if  he  neglect  to  attend;  and  in  his  absence  the  referee 
may  proceed  upon  the  motion  of  the  party  giving  the  notice. 

If  the  plaintiff  neglects  to  appear,  the  referee  may  proceed  and  make  his 
report  in  favor  of  the  defendant ;  and  may  non-suit  the  plaintiff.  Ste- 
phens agt.  Strong,  339. 


S 
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CHOOL  LAWS.     The  act  of  March  20,  1849,  known  as  the  FREE  SCHOOL 
LAW,  held  to  be  unconstitutional  and  void. 

And  the  whole  system  of  similar  legislation,  which  has  been  rapidly  in- 
creasing of  late  years  in  this  and  many  other  states  of  the  Union,  of 
submitting  to  the  people  to  determine  at  an  annual  election  whether  a 
proposed  act  should  or  not  become  a  law,  was  also  held  to  be  a  viola- 
tion of  the  spirit  and  meaning  of  the  constitution.  The  law  making 
power  of  this  state  is,  by  the  constitution  (with  some  specified  excep- 
tions,) vested  in  the  legislature,  consequently  no  other  power  is 
authorized  to  exercise  the  same  functions. 

This  kind  of  legislation  is  widely  different,  and,  indeed,  has  no  analogy 
to  enacting  conditional  laws.  The  circumstances  to  meet  wljich  such 
laws  are  enacted,  are  contingent  and  uncertain ;  but  the  laws  them- 
selves express  the  deliberate  will  of  the  law  making  power,  provided 
the  circumstances  happen  to  which  the  laws  are  intended  to  apply. 

(It  will  be  seen  that  this  decision  is  adverse  to  that  of  Johnson  agt. 
Rich.  0  Barb.  630.)  Bradley  agt.  Baxter,  IS. 

In  proceedings  by  school  district  officers,  to  compel  the  taxable  inhabi- 
tants of  the  district  to  pay  certain  expenses,  in  pursuance  of  an  order 
of  the  Board  of  Supervisors  of  the  county,  (Laws  of  1647,  eh.  172; 
Laws  of  1849,  ch.  358,)  held,  on  a  return  by  the  trustees,  to  an  alter- 
native mandamus  requiring  them  to  levy  and  collect  the  tax,  &c.,  that 
if  the  Board  of  Supervisors  acquired  jurisdiction  under  the  statute,  the 
power  was  with  them  to  adjudge  as  to  the  nature  and  amount  of  the 
claim,  and  whether  it  was  of  the  character  provided  for  by  the  law. 
Having  jurisdiction  their  judgment  upon  these  points  would  be  con- 
clusive upon  the  parties.  People  agt.  Van  Leuven,  358. 

SHERIFF'S  SALE.  Where  the  sheriff  sold,  among  others,  a  lot  of  land  to 
which  the  defendant  in  the  execution  had  no  legal  title,  but  an  equita- 
ble interest  arising  under  a  contract  for  purchase,  field,  that  the  sheriff's 
certificate  of  sale  might  be  amended  by  striking  out  of  it  such  lot. 
Richards  &f  Russell  agt.  Varnum,  79. 

In  reference  to  lien  of  sheriff's  fees,  after  judgment  paid.  Bank  of 
Whitehall  agt.  Weed,  104. 

STAY  OF  PROCEEDINGS.  The  court  may  make  an  ex  parte  order  staying 
proceedings  on  appeal  from  a  judgment  on  report  of  referees  to  the 
general  term,  until  judgment  of  the  court  upon  the  case  made  and  set- 
tled in  the  cause.  But  a  judge  out  of  court  is  not  authorized  to  make 
such  an  order ;  the  most  he  can  do  is  to  grant  an  order  to  show  cause 
before  himself  or  some  other  judge,  or  some  court,  why  proceedings 
should  not  be  stayed,  &c.  The  last  paragraph  of  §  401  is  as  applicable 
to  such  an  order  as  any  other. 

The  respondents  are  not  entitled  to  an  order  that  the  appellants  file  security 
for  costs  on  appeal  from  a  judgment,  although  the  latter  is  a  foreign 
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corporation.  If  the  appellants  stay  proceedings  they  must  give  security 
on  the  appeal,  or  the  stay,  if  obtained  from  the  court  or  a  judge,  will  be 
upon  such  terms  as  may  be  just.  The  Steam  Navigation  Co.  agt. 
Weed,  49. 

A  County  Judge  has  power,  under  §  401  of  the  Code  to  make  an  order 
staying  proceedings  on  a  judgment  entered  upon  a  report  of  referees, 
but  none  to  stay  proceedings  after  verdict.  This  section  evidently 
intended  to  restrict  the  word  "  verdict "  to  the  finding  of  a  jury. 

On  appeal  from  a  judgment,  section  348  of  the  Code,  after  giving  the 
appeal,  says,  "  such  an  appeal,  however,  does  not  stay  the  proceedings, 
unless  security  be  given  as  upon  an  appeal  to  the  Court  of  Appeals,  or 
unless  the  court  or  a  judge  thereof  so  order,  which  order  may  be 
.made  upon  such  terms  as  to  security  or  otherwise,  as  may  be  just,  such 
security  not  to  exceed  the  amount  required  on  an  appeal  to  the  Court 
of  Appeals."  Now  a  county  judge  has  not  authority  to  make  an  order 
directing  what  security  shall  be  given  in  an  action  in  the  Supreme  Court 

And  a  judge  of  this  court  on  making  such  an  order  upon  a  judgmem 
entered  upon  a  report  of  referees,  should  be  presented  with  the  report, 
and  the  exceptions,  and  the  case  if  one  has  been  made,  in  order  to  de- 
cide whether  there  is  probable  cause  for  review,  &c.  Otis  agt.  Spen- 
cer, 171. 

A  judge  at  Chambers  has  no  power  to  grant  a  series  «f  20  day  orders,  es 
parte,  staying  proceedings. 

An  order  to  stay  proceedings,  to  render  it  effectual,  must  be  accompanied 
by  a  notice  of  motion.  An  order  to  stay  proceedings  for  a  given  num- 
ber of  days  is  never  proper.  It  should  always  be  limited  by  the  time 
when  the  party  can  make  application  for  the  re'ief  he  seeks.  Salei> 
agt.  Woodin,  349. 

SECURITY  FOR  COSTS.  An  order  made  by  a  judge  in  vacation,  that  plain- 
tiff file  security  for  costs,  should  be  in  the  alternative,  as  was  formerly 
the  practice,  requiring  security  to  be  filed  in  twenty  days,  or  that  the 
plaintiff  show  cause  why  such  security  should  not  be  required,  at  the 
next  special  term  thereafter. 

Where  security  is  filed  and  notice  of  justification  is  served,  if  the  defendant 
excepts,  a  new  justification  must  be  served.  Branson  agt.  Freeman, 
492. 

SUPPLEMENTARY  PROCEEDINGS.  In  proceedings  supplementary  to  ex- 
ecution, where  an  execution  has  been  returned  unsatisfied,  a  judge  has 
no  power  to  make  an  order 'that  the  defendant  appear  before  a  referee, 
for  the  purpose  of  an  examination  as  to  his  property,  under  §  247  of 
the  Code. 

The  order  must  require  the  defendant  to  appear  before  the  judge  granting 
it,  in  the  first  place ,  otherwise,  no  jurisdiction  ia  obtained  over  the 
person  of  the  defendant. 
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Where  the  proceeding  is  founded  upon  the  return  of  an  execution  against 
the  property  of  the  debtor  unsatisfied,  it  is  not  necessary  to  state  in 
the  affidavit  that  the  defendant  has  property.  The  creditor  is  not 
required  first  to  show  that  the  defendant  has  property  in  order  to  pro- 
ceed with  an  examination.  Hatch  agt.  Weyburn,  103. 

In  supplementary  proceedings  the  Code  does  not  require  that  a  copy  of( 
the  affidavit  should  be  served  on  the  defendant,  with  the  order  forbid- 
ding a  transfer  of  his  property.  That  requirement  relates  to  orders 
granted  in  actions,  enlarging  the  time  within  which  any  proceeding 
may  be  had.  (Code  §  405.) 

The  order  forbidding  a  transfer  of  a  defendant's  property,  issued  under  § 
298,  is  not  called  an  injunction  in  the  Code,  and  is  a  different  pro- 
ceeding from  injunctions  granted  in  an  action,  as  a  provisional  remedy 
under  chap.  3,  §  218,  et  seq. 

The  restoration  of  the  first  clause  of  §  292  in  the  Code  of  1851,  to  the 
form  it  was  under  the  Code  of  1848,  does  not  necessarily  require  the 
judge  to  summons  the  defendant  in  supplementary  proceedings,  to 
appear  before  himself,  in  the  first  instance,  before  a  referee  can  be 
appointed.  (This  is  adverse  to  Hatch  agt.  Weyburn,  ante  103.) 
Sections  296  and  300  in  the  Code  of  1851  are  left  as  in  the  Code  of 
1849,  and  these  sections  are  ample  to  confer  the  power  of  appointing 
the  referee  at  the  same  time  that  the  order  for  an  examination  is  made. 

The  judge  acquires  jurisdiction  of  the  subject  matter  and  of  the  person 
of  the  defendant  for  all  the  purposes  of  the  appointment  of  a  referee, 
by  the  presentation  to  him  of  an  affidavit  containing  the  facts  required 
by  §  292,  to  be  stated  in  it,  and  by  the  motion  of  the  creditor  for  the 
order.  (See  the  authorities  cited  in  the  opinion.)  (This  is  also 
adverse  to  Hatch  agt.  Weyburn,  ivpra.)  Green  agt.  Sullard  Sf 
Granger,  313. 

SURROGATE.  The  application  to  the  surrogate  pursuant  to  2  R.  S.  150,  §  5, 
must  be  by  petition. 

If  a  petition  presented  in  pursuance  of  the  provisions  of  that  section  con- 
tains sufficient  facts  to  give  the  surrogate  jurisdiction  of  the  person  of 
the  infant,  and  he  proceeds  regularly  and  appoints  a  guardian  for 
such  infant,  such  appointment  is  valid  until  it  shall  be  reversed  or  va- 
cated by  a  direct  proceeding  for  that  purpose,  and  will  not  be  held  void, 
although  the  infant  never  resided  in  the  county  of  such  surrogate. 

An  action  brought  in  this  court  to  remove  the  guardian  appointed  under 
such  circumstances,  can  not  be  sustained. 

It  seems,  the  mode  of  proceeding  to  remove  such  guardian  is  to  apply  to 
the  surrogate  who  made  the  appointment,  on  the  ground  of  the  fraud 
practiced  upon  him  as  to  the  residence  of  the  infant.  Dutton  agt. 
Dutton,  99. 
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ITLE.     "Where  the  claim  of  title  to  real  property  arises  on  the  pleadings," 

and  the  plantiff  recovers  a  verdict,  he  is  entitled  to  costs  of  course. 
If  the  defendant  puts  the  title  in  issue,  and  compels  the  plaintiff  to  prepare 

to  prove  it,  he  can  not  relieve  himself  from  the  liability  by  admitting 

the  title  on  the  trial. 
The  only  evidence  that  can  be  received  as  to  whether  or  not  "  the  title 

came  in  question  at  the  trial,"  is  the  certificate  of  the  judge  who  tried 

the  cause      Nilts  agt.  Lindsley,  131. 

TRIAL.  Where  a  cause  involves  the  examination  of  a  long  account,  it  is  no 
objection  to  a  motion  for  a  reference  that  it  had  once  been  tried  by  a 
jury.  Brown  agt.  Bradshaw,  176. 

Either  party  may  notice  and  bring  on  the  trial  of  a  cause  before  a  referee, 
the  same  as  if  the  trial  was  before  the  court. 

Consequently,  where  both  parties  notice  the  cause,  neither  can  charge 
delay  or  default  upon  the  other,  for  not  bringing  on  the  hearing. 
Thompson  agt.  Krider,  248. 

A  defendant  may,  in  all  cases,  move  for  a  dismissal  of  the  complaint, 
where  the  plaintiff  neglects  to  bring  the  cause  to  trial  according  to  the 
course  and  practice  of  the  court;  without  being  himself  bound  to  notice 
the  cause  for  trial.  Roy  agt.  Thompson,  253. 

Where  in  an  answer  one  of  several  .statements  of  defence  is  stricken  out 
by  the  special  term  as  irrelevant — not  being  a  bar  to  the  action — and 
the  defendant  appeals  to  the  general  term;  the  plaintiff  can  not  proceed 
and  try  the  cause  at  the  circuit  upon  the  remaining  issues  of  fact,  pend- 
ing the  appeal.  Trustees  of  Village  of  Pcnn  Van  agt.  Forbes,  285. 

SEE  WITNESS,  People  agt.  Hendrickson,  404. 


ERIFICATION.  When  it  can  be  seen  from  the  pleading  to  be  answered, 
that  an  admission  of  the  truth  of  its  allegations  might  subject  the  party 
answering  it  to  a  prosecution  for  felony,  or  might  expose  him  to  detec- 
tion and  thus  lead  to  such  prosecution,  his  general  affidavit,  that  such 
might  be  the  effect  of  the  admission,  should  be  received  in  lieu  of  a 
verification  of  the  answer. 

In  such  affidavit  the  particular  facts  and  circumstances  which  lead  him  to 
such  conclusion  need  not  be  stated. 

This  rule  applied  in  an  action  of  assault  and  battery.  Springsted  agt 
Robinson,  41. 

A  verification  to  a  complaint  as  follows  :  "  A B the  above  plain- 
tiff being  duly  sworn,  says,  the  above  complaint  is  substantially  true 
of  his  own  knowledge,"  is  defective. 

An  answer  to  such  a  complaint,  without  verification,  is  well  ploaded. 
Waggoner  agt.  Brown  &.  Brown,  212. 
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I  ITNESS.  By  the  true  construction  of  §  390  of  the  Code,  a  party  to  an 
action  may,  ut  the  instance  of  the  adverse  party,  be  compelled  by  the 
process  of  subpoena  ducts  tecum,  not  only  to  appear  at  the  tridl  and 
submit  to  a  personal  examination,  but  to  pr  duce  papers  and  books  in 
his  possession,  precisely  as  any  other  witness  muy  be  so  compelled. 
And  a  witness,  when  properly  subpccnaed,  is  HH  much  bound  to  produce 
books  and  papers  in  his  posesestion  as  evidence,  as  to  tettify  orally, — 
and,  his  neglect  of  either  is  a  contempt  of  court.  (This  tertiu  to  be 
adverse  to  Trotter  agt.  Latson,  7  How.  P.  It.  201.)  Bonesteet  agt. 
Lynde  and  others,  2:20. 

In  an  action  for  a  divorce  for  adultery,  the  defendant  can  not  be  examined 
as  a  witness  for  the  plaintiif. 

When  a  reference  is  ordered,  in  such  a  case,  under  the  64th  rule,  proof 
must  be  made  before  the  re  force,  not  only  of  the  fact  of  adultery,  but  of 
all  the  other  material  facts  charged  in  the  complaint.  Jlrborgast  agt. 
Jlrborgast,  2'J7. 

The  notice  thdt  an  assignor  will  be  examined,  must  specify  the  point* 
upon  which  it  is  intended  to  examine  him.  Falon  agl.  Ketse,  341. 

On  a  trial  for  murder,  statements  made  by  the  defendant,  upon  oath, 
before,  the  jury  summoned  to  ma'te  inquisition  conc.rning  the  death, 
and  before  he  had  been  accused  of  the  murder,  are  admissible  aa 
evidence  for  the.  prosecution. 

Why  ?  Because  he  was  examined  before  the  coroner's  inquest  in  the 
capacity  of  a  witness.  He  had  not  then  been  accused,  or  in  any  legal 
sense  suspected  of  the  crime.  He  had  the  same  right  as  any  other 
witness,  to  decline  answering  any  question,  if,  in  his  opinion,  the 
answer  would  tend  to  involve  him  in  a  criminal  charg?.  Having  tes- 
tified, and  having  omitted  to  avail  himself  of  his  privilege  to  decline 
answering,  his  statements  must  be  deemed  free  and  voluntary.  The 
People  agt.  John  Hwdrickson,  Jr.,  404. 

The  provisions  of  the  Code,  (§  399,)  requiring  ten  days'  notice  of  the 
examination  of  an  assignor  as  a  witness,  does  not  apply  to  Juiticct' 
Courts.  Warren  agt  Helmer,  419. 


